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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 31 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The decisions appearing in these vol- 
umes have been selected as constituting the more important, from the 
standpoint of general application and precedent, of those rendered 
during each fiscal year. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of depart- 
ments and establishments and disbursing officers (sec. 8 of the act of 
July 31, 1894, as amended, 42 Stat. 23, et seg.), and to certifying 
officers (section 3 of the act of December 29, 1941, 55 Stat. 875). 
Decisions also are rendered to claimants who request review or recon- 
sideration of claims which have been disallowed in whole or part, and 
to disbursing and certifying officers who request reconsideration of 
items for which credit has been disallowed. It is with the view to 
preserving such decisions in an authentic and permanent form, con- 
venient for reference, and to provide guidance for the administrative 
officers of the Government that these volumes are published. 

For the most part, the decisions contained in this series are made 
available to the various Government agencies in advance of publica- 
tion of the volume through the circulation of mimeographed copies 
of the decisions and of the “Daily Synopses of Decisions,” as well as 
by the issuance of separate monthly pamphlets which eventually are 
consolidated into the annual volume. 

Separate pamphlets containing the appendix, index-digest, table of 
statutes cited, etc., pertaining to a particular volume of the decisions 
of the Comptroller General also are published to afford complete 
fiseal year coverage of the published decisions to those subscribers 
who receive only the monthly pamphlets. 

Also, there have been compiled three consolidated indexes, the first 
entitled “Index to the Published Decisions of the Accounting Officers 
of the United States, 1894-1929,” the second, “Index-Digest of the 
Published Decisions of the Comptroller General of the United States, 
July 1, 1929-June 30, 1940,” and the third, “Index Digest of the 
Published Decisions of the Comptroller General o fthe United States, 
July 1, 1940—June 30, 1946.” A consolidated index-digest for the 
period July 1, 1946—June 30, 1951, is in the process of publication and 
will be made available in the near future. These indexes are designed 
to assist in research for precedents with respect to matters coming 
within the jurisdiction of the General Accounting Office. 

Decisions appearing in the published volumes should be cited by 
volume and page numbers, as 1 Comp. Gen. 100. Other decisions of 
the Comptroller General, not selected for publication, should be cited 
by the applicable file number and date, for example, B-12345, June 
23, 1948. 
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COMPTROLLERS OF THE TREASURY 


COMPTROLLERS! 














Name Whence appointed al = — 
Nicholas Eveleigh... ...................| South Carolina..............- Sept. 11, 1789 |? April 16, 1791 
Oliver Wolcott, Jr...........-....- I Cienekcdinenee won June 17,1791 | Feb. 2, 1795 
Jonathan Jackson................-.--. Massachusetts. ..............- Feb. 25,1795 | Sept. 1,1795 
John Davis.-_-.--..- pipe tee tregh ikdcarsdecwbkenipiant<camnius June 26,1795 | June 30, 1796 
John Steele So te taGuuaenetie ars North Carolina_....-.......--- July 1,1796 | Dee. 14, 1802 
Gabriel Duvall a ie nated anes Maryland gusdedeenscane Dec. 15, 1802 | Nov. 21, 1811 
I eam ees DR nn ok cancasseneon Nov. 22,1811 | Feb. 10, 1814 
oO Massachusetts. -.......--- ----| Feb. 11,1814 | Feb. 28, 1815 
Joseph Anderson___........-.--- PRR ocknknecnendenusais Feb. 28,1815 | Mar. 3, 1817 
FIRST COMPTROLLERS ’ 
I I itis dciticininaaceminn TN. ic ndatdancenanws Mar. 3,1817 | June 30, 1836 
I I a sticict i matdial cebeashseichestc esensttemosgha Pennsylvania. .............--- June 18,1836 | Feb. 28, 1838 
PE, BI cn sn cnenteeenanace ne ele eat Feb. 23,1838 | Apr. 19, 1841 
TD NS oi lon ecncactesedink Biceps sneha intibciones Apr. 6,1841 | Sept. 13, 1841 
James W. McCullohb...................- NG... .nadcuccmcssousa Apr. 1,1842 | May 31, 1849 
en ee NE May 31,1849 | Apr. 30, 1857 
I ooo cinincnuuincheaniamane TS ol coca aCaceal atin doused Mar. 26,1857 | Apr. 30, 1861 
Elisha Whittlesey -.............-- ae itctaees sacpueisire ite peadtbagaats Apr. 10,1861 |? Jan. 7, 1863 
Or. nn i ceenssemesanene | as Fe ee 
I a een cad ancients ohio Mar. 5,1878 | June 10, 1880 
William Lawrence.......................| Ohio -aueae July 15,1880 | Mar. 24, 1885 
Bien 2. Dereett................-...- TIN ne ictmedionmmerae Mar. 20,1885 | Apr. 22, 1889 
Asa C. Matthews...............-.... ‘ aint crate anpahdiani May 10.1889 | May 14, 1893 
Robert B. Bowler___.......--- ee ee , May 6, 1893 | Sept. 30, 1894 








DEPUTY FIRST COMPTROLLERS* 














William Hemphill Jones .................| Delaware. .............---- July 1,1875 | Sept. 4, 1876 
eS NEE Sg na eaccnnwcccccun I ncaeankecndus Sept. 5,1876 | Apr. 3, 1885 
John R. Garrison................... oie ts Ic Ot saat Apr. 4,1885 | Oct. 11, 1893 
Charles Marshall Foree.................. cat eten eelmmeas ..| Nov. 10, 1893 | Sept. 30, 1894 
| 

! Office of Comptroller created Sept. 2, 1789. 

? Died in office. 

3 Office of First Comptroller created Mar. 3, 1817. 

4 Office of Deputy First Comptroller created Mar. 3, 1875. 
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mission of service 
stecaeapncapaieati ——— eee dt 
Se Massachusetts. ..........-.-..-- Mar. 6,1817 | Mar. 21, 1829 
EE a rrenctnenedaswegpniteemunee | New Hampshire ---| Mar. 21,1829 | May 24, 1830 
BE I. TN co naecngueeesecnwened pti: tins aneninatatinaniatieilpantrsemciinipanets May 27, 1830 | June 30, 183¢ 
SO SS ee n6ctnketntendiintidnaondl June 18,1836 | Nov. 28, 1850 
i cel iiaie TE cicsisentepiasninvniennainenems | Nov. 27,1850 | Sept. 10, 1851 
EE Fi BI oc nama nngenanaccunenine perth: nacemenimngandiemtnitned Oct. 1,1851 | Feb. 13, 1853 
ELENA New Hampshire. .............-.. Feb. 11,1853 | Oct. 8, 1857 
I I aah ernitieciinnieneigaillintnts District of Columbia...........- Oct 1, 1857 | May 11, 1863 
I a classement | New Hampshire. ..............- May 20,1863 | Jan. 23, 1876 
COE SS. CRONE. cncvccscseconesccns Tcl ne es ee oad Jan. 71876 Sept. 30, 1877 
Ee FR snc cweseinccwntnncnes Ee Oct 1, 1877 June 1, 1885 
ee DE IR a. nathecanickmboness } June 2,1885 | Apr. 1, 1887 
Sigourney Butler...-..- Rinasasusstts.....ceccecsevececes Apr. 22,1887 | May 26, 1889 
Benj. F. Gilkeson out SPRUE, o.cecccnupicccsouce | May 23,1889 | June 5, 1893 
Charles H. Mansur-....-.-.-.-.-.-- aepeere’ | Missouri | May 27, 1893 | Sept. 30, 1804 
DEPUTY SECOND COMPTROLLERS? 
I New York | July 1,1875 | Jan. 16, 1876 
Reuben Williams-- | Indiana_-- | Jan. 17,1876 | July 15,1876 
EN TE July 24, 1876 June 30, 1885 
Richard R. McMahon July 1, 1885 Oct. 31, 1889 
Edward M. Hartshorn | Nov. 1, 1889 | Sept. 21, 1893 
8 Sept. 22, 1893 | Sept 30, 1804 
COMPTROLLERS? 
RNIN tic PINON. cntsineceptiseninniienininainniemnnal STE citclsieeensincatshedinientintonimatininreds Oct 1,1894 | Aug. 4, 1897 
RE 2 Ee ecnncntuicectees Indiana July 26,1897 | May 15,1913 
ee ..do May 16,1913 | Aug. 31, 1915 
TE Ee. SOON neccnanenencecvesses  nncctrigaenindeuenssesenns Sept. 1,1915 | June 30, 1921 








Charles H. Mansur 
ee BTU. inccccucemessssemeces 
Leander P. Mitchell. 
PE iio SNE vinintitnninctinnnninneien 
Charles Marshall Foree 
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1 Office of Second Comptroller created M 


ar. 3, 1817. 


2 Office of Deputy Second Comptroller created Mar. 3, 1875. 
3 By the act of July 31, 1894, taking effect Oct. 1, 1894, the First Comptroller of the Treasury was made 
Comptroller of the Treasury and the office of Assistant Comptroller of the Treasury created; the offices of 
Second Comptroller of the Treasury, Deputy Second Comptroller, and Deputy First Comptroller were 


abolished. 
4 Died in office. 
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Name Whence appointed mission of earvies 
J. Raymond McCarl ae eee eee ELL a eo June 29,1921 | June 30, 1936 
ae PE SEI, « ncccncaveneass Apr. 7, 1939 |? June 19, 1940 


Fred H. Brown 
oo ee ee fl eS | 
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Lindsay C. Warren ; cecal 
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ASSISTANT COMPTROLLERS GENERAL! 





Lurtin R. Ginn xaos | Rk cits enccnenetephennbinn June 30,1921 | Nov. 11, 1930 
Richard N. Elliott_._.. do ak aileitigietatcaiaitinane en 3Mar. 6,1931 | Apr. 30, 1943 
Frank L. Yates Welt FRR kdcwes ccscusnene May 1,1943 





| 2 





By the act of June 10, 1921, 42 Stat. 23, effective July 1, 1921, the offices of Comptroller General of the 
United States and Assistant Comptroller General of the United States were created and the offices of the 
Comptroller of the Treasury and Assistant Comptroller of the Treasury were abolished. 

> Resigned 

> Recess appointment 

Retired. 
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[ B-103550 J 


Taxes—-State-—Gasoline—Purchases in Montana 


Gasoline taxes imposed by the State of Montan.,, the legal incidence of which is 
on the vendor, may not be reimbursed under a contract which did not contain 
a provision for adjustment in price in the event said taxes were made applicable 
to sales to the Government during the life of the contract, even though the 
practice of the State in accepting United States tax exemption certificates at 
the time the contract was entered into was subsequently discontinued by the 
State. 


Comptroller General Warren to W. V. Steen, Department of Com- 
merce, July 3, 1951: 


Reference is made to your letter of May 14, 1951, transmitted here 
under date of May 17, 1951, by the Chief, Accounting Division, Civil 
Aeronautics Administration, wherein advice is requested as to the 
propriety of certifying for payment a voucher transmitted therewith 
in favor of The Carter Oil Company in the amount of $162.90 repre- 
senting State of Montana gasoline taxes paid by The Carter Oil 
Company incident to the sale of gasoline to the Civil Aeronautics 
Administration, under contract No. C7ca-3845, dated June 14, 1950. 

At the time the contract in question, which covered the period July 
1, 1950, to June 30, 1951, was entered into, it was the practice of the 
Montana State Board of Equalization to accept United States tax 
exemption certificates (Form 1094) in lieu of taxes due on the sale 
of gasoline to agencies of the United States Government within that 
State. However, the said Board subsequently adopted a resolution 
to the effect that on and after January 1, 1951, United States tax 
exemption certificates no longer would be accepted in lieu of taxes on 
gasoline sold United States agencies within the State of Montana. 

The price fixed in the contract was exclusive of the Montana gaso- 
line taxes and no provision was contained in the contract for an 
adjustment in price in the event the said taxes were made applicable 
tc sales to the Government during the life of the contract. Aside 
from the fact that the parties did not contemplate that the State 
of Montana would refuse to honor United States tax exemption 
certificates, it is indicated in your letter that the gasoline was pur- 
chased for off-highway use and that the United States could secure 
refund of the taxes involved by filing application therefor with the 
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Montana taxing authorities pursuant to title 84, section 1818, Revised 
Codes of Montana, Volume 5, 1950 Cumulative Supplement. 

Under the laws of Montana the vendor rather than the vendee is 
liable for the gasoline tax (see decision of March 12, 1951, B-101428, 
copy enclosed). In the absence of a contractual provision to the con- 
trary, the United States as vendee is under no legal obligation to reim- 
burse the vendor the amount of gasoline taxes paid to the State of 
Montana incident to gasoline sales to Federal agencies within that 
State. The contract here involved imposed no such liability upon 
the United States. Moreover, there is no indication that the contract 
as written failed to express the true intention of the parties. The 
subsequent action on the part of the State of Montana in refusing to 
honor United States tax exemption certificates, while making perform- 
ance more burdensome for the vendor, did not invalidate the contract 
or legally affect the rights of the parties thereunder, and neither does 
it aflord any proper basis for the reformation of such contract. 

Title 84, section 1818, of the Revised Codes of Montana, supra, pro 
vides, in part, as follows: 

Refund of gasoline license tar—procedure. (1) Any person who shall pur- 
chase and use gasoline, with reference to which there has been paid into the 
treasury of the state of Montana, under the laws of this state licensing dealers 
in gasoline, a state gallonage tax, for the purpose of operating or propelling 
stationary gas engines, tractors used for purposes other than on the public 
highways or streets of this state, motor boats, aeroplanes or aircraft, or for 
cleaning or dyeing, or for any commercial use other than propelling vehicles 
upon any of the public highways or streets of this state, and who has paid said 
tax either directly to the state of Montana or indirectly as a part of the purchasc 
price of said gasoline, shall be allowed and paid as a refund or drawback an 


amount of money equal to the unit state gallonage tax, multiplied by the number 
of gallons of gasoline so purchased and used * * *. (Italics supplied.) 


It is not clear from the record that all the gasoline purchased by 
the Government under the contract in question actually was procured 
for non-highway use but even if that were the case any modification 
of the contract so as to authorize reimbursement to the contractor of 
the amount of the tax would not be legally justified unless supported by 
new and valuable consideration moving to the Government. See 22 
Comp. Gen. 915. Moreover, any such modification would appear to 
be against the interest of the United States, since it would place upon 
the United States the risk of loss of tax refunds in the event in particu- 
lar cases the circumstances should be such as to preclude it from 
meeting the procedural requirements of the State of Montana incident 
to procuring such refunds. 

Accordingly, the voucher, which is returned herewith, may not be 
certified for payment. 
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Discharges and Dismissals—Retroactive 


The discharge of a Marine Corps Reservist who enlisted as an aviation cadet 
in the United States Air Force may not be retroactively dated so as to effect 
the discharge of the enlisted man prior to the actual date of his discharge, 
notwithstanding the Marine Corps Manual provides that upon enlistment of an 
enlisted reservist in another branch of the regular service such reservist will 
be discharged effective the day prior to such enlistment. 


The enlistment of a member of the Marine Corps Reserve as an aviation cadet 
in the United States Air Force does not affect his de jure status as a member 
of said Reserve, and therefore such member is entitled to credit for basic pay 
purposes for service in the Marine Corps until his final discharge therefrom and 
to pay and allowances for active duty performed in said Corps subsequent to 
his discharge from the United States Air Force. 


Assistant Comptroller General Yates to Captain M. O. Sadler, U. S. 
Marine Corps, July 5, 1951: 


By endorsement of the Commandant of the Marine Corps, dated 
February 26, 1951, there was received your letter of February 14, 1951, 
with enclosures, requesting decision as to whether Bernard G. Terry 
(601420) is entitled to be credited, for basic pay purposes as private, 
first class, United States Marine Corps Reserve, with time served sub- 
sequent to August 11, 1949, under his enlistment of December 23, 
1947, in the Marine Corps Reserve, it appearing that he enlisted as 
an aviation cadet in the United States Air Force on August 12, 1949, 
and that on December 18, 1950, he was given a discharge from the 
Marine Corps Reserve purporting to be effective as of August 11, 1949, 
because of his Air Force enlistment. Also, question is presented as 
to Terry’s right to active-duty pay for the period November 8, 1950, 
to December 18, 1950, under Marine Corps active-duty orders of 
October 13, 1950. 

The record in the case shows that Terry enlisted in the United 
States Marine Corps on April 29, 1946, was discharged therefrom on 
May 5, 1947, and enlisted in the United States Marine Corps Reserve 
on December 23, 1947. While in an inactive status in the Marine 
Corps Reserve, he enlisted in the United States Air Force as an 
aviation cadet on August 12, 1949, and was discharged therefrom on 
October 13, 1949, by reason of elimination from flying training. Ap- 
parently without knowledge of the enlistment in the Air Force, the 
Director, Eleventh Marine Corps Reserve District, on October 13, 
1950, issued orders assigning Terry to extended active duty. The 
enlisted man entered on such duty on November 8, 1950. Subse- 
quently, upon receipt of information as to jis enlistment in the Air 
Force, Terry was discharged from the Marine Corps Reserve on De- 
cember 18, 1950, such discharge purporting to be effective as of August 
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11, 1949. He was paid $70 on December 6, 1950, apparently as a 
portion of pay and allowances for the period beginning November 

, 1950. 

In view of the provision in section 4 of the Naval Reserve Act of 
1938, 52 Stat. 1176, as amended, to the effect that no member of 
the Naval Reserve “shall be a member of any other naval or military 
organization except the Naval Militia” and in view of the construc- 
tion placed on such provision by this Office in 23 Comp. Gen. 173 and 
25 Comp. Gen. 241, you express doubt as to the effect of the retro- 
active discharge of December 18, 1950 

Section 4 of the Naval Reserve Act of 1938, supra, provides in part : 

* * * That no officer or man of the Naval Reserve shall be a member of 
any other naval or military organization except the Naval Militia * * *. 

Section 6 of the above act, 52 Stat. 1176, provides in part: 

* * * That officers and enlisted men of the Naval Reserve on active duty 


shall be subject to separation therefrom in the same manner as may be provided 
by or in pursuance of law for the separation of officers and enlisted men of the 


Regular Navy * * *. 

The above provisions of sections 4 and 6 are made applicable to 
the Marine Corps Reserve by section 2 of the said act, 52 Stat. 1175. 

Paragraph 10356, Marine Corps Manual, 1949, provides: 

Upon receipt of official notification of the enlistment of an enlisted reservist in 
the Regular Army, Navy, Coast Guard or Air Force, the director, Marine Corps 
Reserve district, or the commanding officer concerned will effect the discharge of 
the reservist as of the day prior to such enlistment, and forward the discharge 


certificate to his new organization, if known, otherwise to the Commandant of 
the Marine Corps with a statement as to reason for non-delivery. 


In 23 Comp. Gen. 173, cited in your letter, it was held that the prohi- 
bition in section 4 of the Naval Reserve Act of 1938, supra, against 
Naval Reservists becoming members of other naval or military organi- 
zations disqualified a Naval Reserve officer for enlistment in the Na- 
tional Guard, and hence, that such enlistment did not divest him of 
his status as a Naval Reserve officer. In 25 Comp. Gen. 241, also cited 
in your letter, it was held that the appointment of a member of the 
Officers’ Reserve Corps as a Naval Reserve officer—the President hav- 
ing the power of appointment and of discharge as to both offices— 
was tantamount to the acceptance of the officer’s resignation from the 
Officers’ Reserve Corps, and hence, that the above prohibition did not 
operate to prevent his becoming a de jure officer of the Naval Reserve 
upon his appointment therein. Such latter decision, involving officer 
status only, is not applicable here. 

In the present case, but for the above-quoted provisions of the 
Marine Corps Manual and the retroactive feature of the discharge of 
December 18, 1950, issued i an accordance therewith, there would appear 
to be no doubt that Terry’ s enlistment in the Air Force did not affect 
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his de jure status as a member of the Marine Corps Reserve, 23 Comp. 
Gen. 173, supra. Moreover, regardless of the matter of statutory pro- 
hibition against membership in other naval or military organizations, 
it would appear to be axiomatic that, during a period of war or na- 
tional emergency, an enlisted man of the Marine Corps Reserve could 
not, merely by enlisting in another naval or military organization, 
cause himself to be separated from the Marine Corps Reserve and thus 
relieve himself of the obligation of active service therein. It follows 
that Terry’s enlistment of August 12, 1949, in the Air Force did not, 
of itself, affect his Marine Corps Reserve status. 

There remains the question of the retroactive effect, if any, of the 
discharge of December 18,1950. The said discharge purportedly was 
effective as of August 11, 1949. However, Terry actually performed 
active service in the Marine Corps Reserve subsequent to that date and 
since he was a de jure member of that organization when such active 
service was performed, the terms of the discharge in effect denying 
de jure status during such active service, and prior thereto, would ap- 
pear to be contrary to law and to fact. Compare Digest of Opinions 
of The Judge Advocate General of the Army, 1912-40, page 378, re- 
porting a case in which it was held that a discharge certificate is 
merely evidence of a discharge and, hence, that the issuance of a cer- 
tificate showing an enlisted man to have been discharged on a date 
when he was not in fact discharged would be improper. The con- 
clusion appears to be required, therefore, that Terry’s discharge from 
the Marine Corps Reserve was not effective prior to December 18, 
1950. 

Accordingly, the enclosures received with your letter are returned 
herewith and you are advised that you are authorized to credit Terry 
with active duty pay and allowances from November 8 to December 
18, 1950—less any amount already paid to him for such period—on 
the basis of service in the Marine Corps from April 29, 1946, to May 5, 
1947, and service in the Marine Corps Reserve from December 23, 1947, 
to December 18, 1950. 


[B-103157] 


Savings Bonds—Purchase by Pay Roll Deductions—Use of 
Blanket Form of Receipt for Portion of Salary Represented 
by Payment in Bonds 


The proposed use of a blanket form of receipt for salary and release from claim 
in the purchase of United States Savings. Bonds by an employee in the name of 
another person through pay roll deductions will furnish adequate acquittance to 
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the Government for payment to the employee of the portion of his salary repre- 
sented by the payment in bonds and eliminate the receipt for salary now required 
each time a bond is issued. 21 Comp. Gen. 942, modified. 


Comptroller General Warren to the Secretary of Agriculture, July 
5, 1951: 

Reference is made to letter of March 1, 1951, from the Acting Di- 
rector of Finance, submitting for the consideration of this Office an 
employee suggestion proposing that existing procedures which require 
an employee to execute a form of receipt for salary and release from 
claim, “Receipt for Salary Payment in United States Savings Bonds”, 
each time a bond is issued in the name of a person other than the em- 
ployee in accordance with the employee’s previously furnished au- 
thorization,- be amended to authorize the use of a blanket form of 
receipt for salary and release from claim, same title as above, such 
document to remain in effect until the authorization is either changed 
or terminated. 

A careful study of the matter indicates that the suggestion is a 
meritorious one and that a saving to the Government would result 
in the adoption of the proposed form, and inasmuch as the procedure 
involving its use appears to furnish adequate acquittance to the Gov- 
ernment for payment to the employee of that portion of his salary 
represented by payment in bonds, this Office will not object to the 
use by the Department of the suggested form. Treasury Department 
Form No. 2254 would accomplish the same result by eliminating the 
words “to me” from the end of the second sentence of the employee’s 
statement of authorization and adding to the last sentence thereof the 
following: “and I hereby release the Federal Government from any 
claim for deductions from my salary made pursuant to this au- 
thorization.” 

21 Comp. Gen. 942 is modified accordingly. 


[B-104080] 


Classification—Position Reallocations—Salary Rates 


The Civil Service Commission is authorized under the Classification Act of 1949 
to promulgate a regulation saving to employees salaries attached to positions re- 
allocated downward, where the employees occupied positions on the effective date 
of Title VI of the act—establishing basic compensation schedules—which im- 
mediately prior to such date were subject to the Classification Act of 1923, as 
amended, and which were initially allocated to any of the grades of the Classi- 
fication Act of 1949 and thereafter reduced so long as such employees remain in 
the same positions which they occupied on the effective date of Title VI of 
the act. 
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Comptroller General Warren to the Chairman, United States Civil 
Service Commission, July 6, 1951: 


Reference is made to your letter of June 14, 1951, requesting a deci- 
sion as to whether, under section 802 (a) (7) of the Classification Act 
of 1949, 63 Stat. 969, the Civil Service Commission is authorized to 
promulgate a proposed regulation, quoted in your letter, as follows: 

Employees who on the effective date of Title VI of the Classification Act of 
1949 occupied positions (1) which immediately prior to such date were subject 
to the Classification Act of 1923, as amended, (2) which were initially allocated 
to any of the grades of the Classification Act of 1949 in the manner prescribed 
therein, and (3) which thereafter are reduced below such grade, may continue to 
receive the same rates of basic compensation which they received on the effective 
date of the action taken to reduce the grade of such position, so long as they 
remain in the same positions which they occupied on the effective date of 
Title VI. : 

(1) The rate of basic compensation of a subsequent appointee to such position 
shall be fixed in accordance with the other applicable provisions in this subpart. 

The stated purpose of the proposed regulation is to save to a large 
group of employees the existing salaries attached to their positions 
which are to be reallocated downward. 

Section 802 (a) (7) of the Classification Act provides, among other 
things, that the rate of basic compensation to be received by any of- 
ficer or employee to whom the act applies shall be governed by regu- 
lations issued by the Civil Service Commission in conformity with 
the act when his position is changed from one grade to another grade. 
In view of such provision, this Office would not object to otherwise 
proper payments of salary in accordance with the proposed regulation 
to employees falling within the purview thereof. 


[B-104255] 


Appropriations—Working Capital Funds—Establishment 


The Navy Management Fund, 1951, established by section 406 of the National 
Security Act, as amended, is an appropriation within the meaning of the term 
any appropriations as used in section 405 of the act establishing the Working 
Capital Funds by the transfer thereto of unexpended balances of any appropria- 
tions of the military departments not carried to the surplus fund of the Treas- 
ury, provided no deficiency is incurred in any of the appropriations as a result 
of such transfer. 


Acting Comptroller General Yates to the Secretary of Defense, July 
9, 1951: 

Reference is made to letter dated June 25, 1951, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision as to the 
propriety of the proposed transfer of thirty million dollars 
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($30,000,000) from the Navy Management Fund, 1951, to the Navy 
Industrial Fund pursuant to section 405 (d) of the National Security 
Act of 1947, as added by section 11 of the National Security Act 
Amendments of 1949, Public Law 216, approved August 10, 1949, 63 
Stat. 588 which provides as follows: 

(d) The Secretary of Defense is authorized to provide capital for such work- 
ing-capital funds by capitalizing inventories on hand and, with the approval of 
the President, by transfer, until December 31, 1954, from unexpended balances 
of any appropriations of the military departments not carried to the surplus 
fund of the Treasury: Provided, That no deficiency shall be incurred in any such 
appropriation as a result of any such transfer. To the extent that such methods 
do not, in the determination of the Secretary of Defense, provide adequate 
amounts of working capital, there is hereby authorized to be appropriated, out 
of any moneys in the Treasury not appropriated for other purposes, such sums 
as may be necessary to provide adequate working capital. 

That provision of law authorizes the transfer, until December 31, 
1954, with the approval of the President, of the unexpended balances 
of any appropriations of the military departments not carried to the 
surplus fund of the Treasury, provided that no deficiency is incurred 
in any such appropriation as a result of any such transfer. Hence, 
the specific question for decision as set out in the letter is whether 
the Navy Management Fund, 1951, is an “appropriation” within the 
meaning of the term “any appropriations” as used in the cited section 
405 (d). There is nothing in the language of the quoted provision of 
law nor in its legislative history to indicate that the word “appropri- 
ations” is used in other than its ordinary sense, and the fact that it is 
preceded by the word “any” specifically makes the unexpended bal- 
ances of all appropriations of the military departments available for 
transfer to the Navy Industrial Fund. The word “appropriations,” 
in its usual sense, refers to an authorization by an act of Congress 
to make payments out of the Treasury for specified purposes. See 
section 21 of Budget-Treasury Regulation No. 1. 

The Navy Management Fund was established by the provisions of 
section 406 of the cited act, 63 Stat. 588, by the transfer thereto of 
all balances in, and obligations against, any accounts in the Naval 
Procurement Fund which consisted of appropriate funds. Additional 
appropriations to the Navy Management Fund are also authorized 
therein. The said section 406, in effect, reappropriates the moneys in 
the Naval Procurement Fund for the purposes of the Navy Manage- 
ment Fund as well as for the liquidation of the obligations incurred 
under the Naval Procurement Fund. Not only does section 406 author- 
ize payments to be made out of the Treasury for specified purposes 
which constitutes an appropriation as defined in Budget-Treasury 
Regulation No. 1, but such reappropriation and diversion of an un- 
expended balance is required to be construed and accounted for as a 
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new appropriation by the provisions of section 4 of the act of March 
4, 1915, 38 Stat. 1161, 31 U. S. C. 717, which provides as follows: 

That the reappropriation and diversion of the unexpended balance of any 
appropriation to a purpose other than that for which it was originally made shall 
be construed and accounted hereafter as a new appropriation and the unex- 
pended balance shall be reduced by the sum proposed to be so diverted. 

It thus seems clear that the Navy Management Fund, 1951, is an 
appropriation within the meaning of the term “any appropriations” 
as used in section 405 (d) of the cited act. Your question is answered 
accordingly. 


[B-19360] 


Lump-Sum Payments Under Naval Aviation Cadet Act of 
1942 


Officers appointed in the Naval Reserve or Marine Corps Reserve pursuant to 
the provisions of the Naval Aviation Reserve Act of 1939 or the Naval Aviation 
Cadet Act of 1942 whose appointments were terminated for the purpose of 
accepting commissions in the Regular Navy or Marine Corps are not entitled 
to the lump-sum payment authorized by section 12 of the 1942 act for aviation 
reserve officers released from active duty. 25 Comp. Gen. 170, affirmed. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
July 18, 1951: 

There has been considered your letter of March 28, 1951, with 
enclosures, requesting reconsideration of that part of this Office’s 
decision of August 10, 1945, B-49360, 25 Comp. Gen. 170, which held 
that officers who were appointed in the Naval Reserve or in the Marine 
Corps Reserve pursuant to the provisions of the Naval Aviation Re- 
serve Act of 1939, 53 Stat. 819, or the Naval Aviation Cadet Act of 
1942, 56 Stat. 737, and whose appointments were terminated for the 
purpose of their accepting commissions in the Regular Navy were 
not entitled to the lump-sum payment authorized by section 12 of 
the act of August 4, 1942, 56 Stat. 738. Also you refer to decision 
of September 4, 1944, B-41115, 24 Comp. Gen. 177, in which it was 
held that the release of a Marine Corps Reserve officer from active 
duty as a naval aviator commissioned pursuant to the Naval Aviation 
Reserve Act of 1939, although he immediately was assigned to active 
duty as a ground officer, constituted a “release from active duty” 
within the contemplation of section 12 of the act of August 4, 1942, 
supra, so as to entitle him to a lump-sum payment under the said 
section. 
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It is stated in your letter that the experience of the Department 
of the Navy in the administrative application of the above deci- 
sions demonstrates that an inequitable disparity of treatment has 
resulted with respect to those officers whose reserve appointments were 
terminated for the purpose of acceptance of commissions in the Regu- 
lar Navy as compared with those officers whose appointments as 
“naval aviators” were terminated and who were continued on active 
duty in some other status as reserve officers. Officers falling in the 
second category were paid the authorized lump sum whereas no 
similar payment was authorized for those officers falling in the 
first category. Also, it is stated that, in some instances, reserve 
officers commissioned as “naval aviators” have been released from 
active duty, have received lump-sum payments, and after brief 
periods of inactive duty, have returned to duty under commissions 
in the Regular Navy or Marine Corps without penalty with regard 
to retirement benefits and, in some cases, without loss of precedence ; 
and that it would appear that the practical effect of the said decision 
of August 10, 1945, has been to penalize those reserve officers “other- 
wise entitled to the lump-sum payment who transferred to the Regu- 
lar Navy or Marine Corps without actual break in continuous active 
service for their loyalty in remaining on active duty.” Reconsid- 
eration of the holding in 25 Comp. Gen. 170 is requested on the specific 
basis that the inequities encountered by the Department of the Navy 
in its application may not have been contemplated by this Office 
when the said decision was rendered, and that payment of lump sums 
is not expressly prohibited by law with respect to those reserve officers, 
otherwise eligible, who were released from active duty for the pur- 
pose of accepting appointments in the Regular Navy prior to the 
effective date of the act of April 28, 1950, Public Law 485, 81st 
Congress, 64 Stat. 90. 

In an accompanying letter dated April 5, 1950, Commander Edward 
Sternlieb, USN, urges that since the statutes providing lump-sum 
payments to certain reserve officers of the Navy and of the Marine 
Corps authorized such payments in addition to any pay, allowance, 
compensation, or benefits which such officers might otherwise be 
entitled to receive, and that since this Office has held (24 Comp. 
Gen. 177, supra) that such lump-sum payments are not mere gratui- 
ties or bonuses but are in the nature of additional compensation for 
services under stipulated conditions, it follows that the said lump 
sums are earned from day to day at the prescribed rate of $500 
per year, and that such a bonus, already earned, should not be 
forfeited by subsequent transfer to the Regular Navy or Marine Corps. 

Section 6 of the Naval Aviation Personnel Act of 1940, approved 
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August 27, 1940, 54 Stat. 865, provided, inter alia, that officers com- 
missioned in the Naval or Marine Corps Reserve pursuant to the 
Naval Aviation Reserve Act of 1939 should, upon release from active 
duty, be paid a lump sum of $500 for each complete year of active 
service, other than duty as aviation cadets undergoing training, with 
proportional amounts for fractions of years of such service if release 
was not upon the officer’s own request or as a result of disciplinary 
action. Such lump-sum payments were authorized as an amount in 
addition to any pay, etc., which such officers otherwise might be 
entitled to receive. The above section was repealed by section 15 (c) 
of the Naval Aviation Cadet Act of 1942, approved August 4, 1942, 
56 Stat. 739, and there was substituted therefor section 12 of the 
latter act, 56 Stat. 738, providing, inter alia, that officers commissioned 
pursuant to that act or to the Nava] Aviation Reserve Act of 1939 
should. upon release from active duty, be paid a lump sum of $500 
for each complete year of continuous commissioned active service with 
proportional amounts for fractions of years of such service if release 
was not upon the officer’s own request or as a result of disciplinary 
action. Like the prior statute such lump-sum payments, also, were 
to be in addition to any pay, etc., which such ‘officers otherwise might 
be entitled to receive. 

In 25 Comp. Gen. 170, supra, the pertinent statutory provisions 
were quoted in full and quotations were made from the legislative 
history of the act of August 27, 1940, showing that in three instances, 
namely, in the testimony of Admiral Nimitz before the House Com- 
mittee on Naval Affairs on H. R. 10030—which became the said act— 
in the report of that committee on the bill, and in the report of the 
Senate committee on the bill, clear and unequivocal statements were 
made to the effect that the bill offered alternate inducements for 
active duty as naval aviators, such inducements being an opportunity 
to elect the naval profession as a career, or a substantial bonus for 
those who did not so elect but returned to civilian pursuits. It was 
also noted that such Navy legislation was patterned after earlier 
Army legislation which authorized payment of the lump sum only 
to Air Corps Reserve officers not selected for commission in the 
Regular Army. 

It was concluded in the said decision that despite the fact that sec- 
tion 6 of the act of August 27, 1940, contained no express language 
to that effect, the lump sum authorized therein clearly was intended 
as a benefit only to those officers commissioned in the Naval or Ma- 
rine Corps Reserve pursuant to the provisions of the Naval Aviation 
Reserve Act of 1939, who were not given appointments in the Regular 
Navy or in the Regular Marine Corps upon release from active duty 
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as reservists; that there would appear to be no basis on which to 
ascribe a different intent to the essentially similar provisions of 
section 12 of the act of August 4, 1941; and, hence, that an individual 
commissioned under the Naval Aviation Reserve Act of 1939 or under 
the Naval Aviation Cadet Act of 1942, whose reserve appointment 
was terminated for the purpose of his accepting a commission in the 
Regular Navy was not entitled to a lump sum, otherwise properly 
payable, under the statutes (section 6 of the act of August 27, 1940, 
or section 12 of the act of August 4, 1942) in effect at the termination 
of such appointment. 

As indicated above, the question of lump-sum payments to individ- 
uals commissioned in the regular service after active duty as reservists 
was carefully considered in the decision of August 10, 1945. The pur- 
pose of that decision was, of course, the determination of the intent 
of the Congress in regard to the matter. The conclusion reached 
was required in view of the fact that the representative of the Navy 
Department in advocating the legislation, and the two committees in 
their reports thereon for the benefit of their respective houses, all 
agreed that under the. conditions considered in the above decision, 
lump sums would not be payable. There could hardly have been a 
more definite indication of legislative intent in the matter, short of 
specific language in the act prohibiting payment. 

The request for reconsideration suggests that there is discrimina- 
tion between the case of an officer commissioned in the regular service 
upon release from active duty as an aviation reservist—who is not 
paid the lump sum—and the case of another officer released from such 
duty and continued on active reserve duty in another category, who 
is paid the bonus. While the first officer does not receive the immedi- 
ate substantial monetary benefit which is granted to the second offi- 
cer he obtains the alternative benefits of a prospective lifetime career 
in the Regular Navy, whereas the second officer faces the return to 
his civilian pursuits in which experience and opportunity for advance- 
ment have been forfeited during the period of his active naval service. 
It may be that the decision was somewhat too liberal in permitting 
payment in such cases before the reserve officer was released from 
all active duty in any reserve category but that provides no argument 
for extending the rule so as to permit payments to officers released 
from active duty to accept a commission in the Regular Navy. 

As to the case of an officer who is released from active duty, receives 
a lump-sum payment, and after a “brief period” of inactive duty is 
commissioned in the regular service, thus receiving the advantage of 
both the inducements which were intended by the Congress to be in 
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the alternative, the remedy would appear to lie in the establishment 
of administrative procedures designed to safeguard against such a 
situation where it is known that a reserve officer on active duty is 
shortly to be commissioned in the Regular Navy. In other cases, the 
officer has no assurance upon release from active duty that he will 
ever be commissioned in the Regular Navy and there is no legal basis 
to deny him the lump-sum payment authorized by the statute upon 
such release. 

As to the contention that a lump sum is earned from day to day 
and that the subsequent denial thereof operates as a forfeiture of 
moneys already earned, it seems sufficient to point out that the lump 
sum is only contingently “earned” until release from active duty 
under the conditions contemplated by the statute, and if those condi- 
tions are not met the lump sum is not payable and, hence, is not finally 
“earned” in the sense of becoming a vested right. 

The reference in your letter to the effective date of Public Law 
485, 8lst Congress, as bearing upon the present question, is not under- 
stood. The said act prescribes a cut-off date for service credit for 
lump-sum payments, and provides credit not theretofore allowed for 
fractional years of service in the case of release at the officer’s own 
request. However, the said act affects only the amount of lump sum 
which may be paid in a particular case; it does not purport to affect 
the requirements for entitlement to lump sums. 

Briefly, the holding in 25 Comp. Gen. 170 was based upon what 
appears to be the clear intent of the Congress when the acts authoriz- 
ing lump-sum payments were enacted. While this Office does not 
view the statutes as interpreted in 25 Comp. Gen. 170 and 24 Comp. 
Gen. 177 as resulting in inequities, it may be pointed out that even if 
such inequities were shown, that would not provide a sufficient basis 
for this Office to reach a conclusion contrary to what it understands 
to be the legislative intent in the matter. Also, that any disparities 
in this respect which may exist as between different classes of Naval 
reserve officers under the law as presently applied would be relatively 
insignificant compared to the major disparity in favor of the Navy 
officers which would result from paying such a bonus to officers com- 
missioned in the Regular Navy which is clearly denied officers com- 
missioned in the Regular Army under like circumstances. 

I have to advise, therefore, that this Office finds no substantial 
reasons for now modifying the cited decision, as suggested, and is 
constrained to adhere to the conclusion there reached with respect to 

reserve officers relieved from active duty to accept a commission in 
the Regular Navy. 
















DECISIONS OF THE COMPTROLLER GENERAL 
[B-103445] 


Copyright Recording Fees— Payment by Government 
Agencies 


The Register of Copyrights, Library of Congress, may record an assignment of 
copyright to the United States at the request of another Government agency 
without requiring payment of the statutory fees referred to in 17 U. S. Code 31 
and 215 for recording of copyrights. 


Acting Comptroller General Yates to the Librarian of Congress, 
July 18, 1951: 

Reference is made to your letter of May 14, 1951, requesting deci- 
sion as to whether the Register of Copyrights, Library of Congress, 
may properly record an assignment of copyright to the United States 
at the request of another Government agency without requiring the 
payment of the statutory fees therefor. 

Your letter states that the Department of Justice has submitted 
for recordation for official purposes a license agreement between News 
Map of the Week, Inc., and the United States of America as repre- 
sented by the Public Printer, without the submission of the cus- 
tomary fee. 

The question presented arises by reason of the provisions of 17 
U.S. C. 31 as follows: 


The Register of Copyrights shall, upon payment of the prescribed fee, record 
such assignment... 


and the requirement of 17 U. S. C. 215 that— 


The Register of Copyrights shall receive, and the persons to whom the services 
designated are rendered shall pay, the following fees .. .” 

The language of the foregoing statutory provisions is broad, but as 
against any conclusion that it was intended to apply to the Govern- 
ment stands the familiar canon of statutory interpretation that the 
sovereign is not affected by statutory provisions unless expressly 
named therein or included by necessary implications. /n re Tidewater 
Coal Exchange, 280 Fed. 648, 21 Comp. Gen. 316. Moreover, with 
respect to the requirement of section 215, supra, that the fees in ques- 
tion shall be paid by the “persons” to whom the services are rendered, 
since, in common usage, the term “person” does not include the sover- 
eign, statutes employing the phrase are ordinarily construed to exclude 
it. United State v. Cooper Corporation, et al., 312 U.S. 600. 

In view of the foregoing, and since there is nothing in the legisla- 
tive history of the statutes here involved or otherwise manifesting an 
intent to bring the United States within the scope thereof, there ap- 
pears to be no legal objection to the recording by the Register of Copy- 
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rights of an assignment submitted by an agency of the United States 
without requiring that agency to pay the statutory fee. 


[B-104166] 


Compensation—Initial Salary Rates—Correction of Admin- 
istrative Error 


There is no vested right in an employee upon reemployment to receive the highest 
salary rate previously paid to him, and therefore the correction of an adminis- 
trative error made in fixing the salary of an employee upon reemployment at a 
lower rate than the highest salary rate previously held by such employee can be 
accomplished only by administrative action and upon showing that an adminis- 


trative error was in fact made in fixing the original salary rate upon reemploy- 
ment. 


Acting Comptroller General Yates to James M. Hamlin, July 25, 
1951: 


Reference is made to your letter of May 29, 1951, requesting review 
of the settlement of April 17, 1951, which disallowed your claim for 
the difference in salary between $5,599.50 and $5,756.25, during the 
period November 22, 1948 to December 25, 1948, and between the rate 
of $4,479.60 and $4,605 per annum during the period December 26, 
1948 to July 9, 1949, together with 10 percent post differential. The 
disallowance was for the reason that the records show you had been 
paid the salary fixed by the classification act for the grades held by 
you. In your request for review you forwarded copy of Civilian Per- 
sonnel Memorandum No. 62 issued by the Headquarters European 
Command, December 7, 1948, promulgating regulations under which 
retroactive adjustments in compensation may be made evidently for 
the purpose of correcting administrative errors made in fixing the 
salaries of employees upon reemployment at lower rates than the 
highest salary rate previously held by such employee. 

The correction of such administrative errors can be accomplished 
only by administrative action and upon showing that an administra- 
tive error was, in fact, made in fixing the original salary rate upon re- 
employment. There is no vested right in an employee upon reemploy- 
ment to receive the highest salary rate previously paid to him, and it 
is within the administrative discretion to fix the initial salary rate at 
the minimum salary of the grade to which appointed. Accordingly, 
in the absence of an administrative report showing a bona fide error 
in fixing your initial salary rate and the administrative desire to make 
correction therein, the settlement appears correct and upon review 
it must be, and is, sustained. 





DECISIONS OF THE COMPTROLLER GENERAL 
[B-104570] 


Lump-Sum Leave Payments—Separation From Temporary 
Position 

An employee who is employed continuously under several temporary appoint- 
ments—not in excess of one year—under which he earns leave is entitled, upon 
termination of such appointments and reemployment for intermittent service 
under an appointment in which no leave is earned, to be paid a lump-sum payment 


for all annual leave to his credit and unused at the termination of said tempo- 
rary appointments. 


Acting Comptroller General Yates to John N. Leebrick, National Pro- 
duction Authority, Department of Commerce, July 27, 1951: 

Reference is made to your letter of July 13, 1951, requesting decision 
whether you may certify for payment the voucher therewith trans- 
mitted in favor of James J. Najjum for 300 hours’ annual leave as of 
the close of business June 30, 1951. It appears that Mr. Najjum was 
originally appointed April 1, 1950, in the National Security Resources 
Board as an expert at $28 per day under a temporary appointment 
not to extend beyond March 31, 1951, and that he was transferred to 
the Defense Production Administration by mass transfer February 
18, 1951, and continued under the same appointment until March 31, 
1951; that on March 30, 1951, he was given another excepted appoint- 
ment effective April 1, 1951, not to extend beyond June 30, 1951. This 
was followed by another excepted appointment effective July 1, 1951, 
not to exceed July 31, 1951, the last being for intermittent service 
and it being stated in the last appointment that he would not be 
entitled to earn leave thereunder pursuant to section 30.201 (c) of the 
Annual and Sick Leave Regulations. 

As the aggregate period of the several temporary appointments 
exceeds one year, there is some doubt with respect to the legality of 
the temporary appointments beginning April 1, 1950—it having been 
held by this Office that appointments under section 15 of the act of 
August 2, 1946, 60 Stat. 810, may not exceed one year. 28 Comp. Gen. 
670. However, as the temporary service rendered under the Defense 
Production Administration up to June 30, 1951, did not exceed one 
year, this Office will not be required to raise any objections thereto at 
this time. The service under the respective temporary appointments 
having been continuous, it apparently was permissible to transfer any 
accumulated leave between the temporary appointments, except the 
last one under which no leave is earned. 20 Comp. Gen. 661 and 21 
Comp. Gen. 101. Accordingly, upon termination of the temporary 
appointment June 30, 1951, and reemployment for intermittent service 
under which no leave was earned, it appears proper on the present 
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record to make a lump-sum payment to the employee for all annual 
leave to his credit and unused up to the close of business June 30, 
1951. See 27 Comp. Gen. 126; 30 id. 150; B-98570, June 15, 1951, 
30 td. 513. . 

Accordingly, if otherwise properly computed the voucher may be 
certified for payment. 

The voucher is returned herewith. 


[B-103848] 


Certifying Officers — Liability — Compensation Overpay- 
ments 

Certifying officers who erroneously certify vouchers resulting in overpayments 
of compensation to former employees may not be relieved from responsibility 
for the overpayment by the placing of a caveat against funds to the former 
employees’ credit in the Civil Service Retirement and Disability Fund which are 
in excess of the overpayment however, where such officers did not know and by 
reasonable diligence and inquiry could not have ascertained that overpayments 
were involved relief for the erroneous certifications may be granted under the 
provisions of section 2 of the act of December 29, 1941. 


Comptroller General Warren to the Secretary of State, July 31, 
1951: 

Reference is made to letter dated May 31, 1951, from the Deputy 
Under Secretary of State, relative to exceptions taken against certain 
overpayments of compensation totaling $88.97 to Mrs. Catherine K. 
Flanagan, former employee of the State Department, upon certifica- 
tion of J. S. Sagona and F. R. Young, Authorized Certifying Officers, 
of your Department. 

It is stated in the said letter that while Mrs. Tien admits 
receiving the overpayment she alleges she is financially unable at 
present to refund any part thereof, even in small installments. It 
is further stated therein that while she has ample accumulations in 
the Civil Service Retirement fund to discharge her indebtedness, she 
has completed more than 10 years of service and offset cannot be 
effected unless she files application for refund of the retirement deduc- 
tions which she declines to do, stating that she wishes to avail herself 
of future annuity benefits. It is indicated that while she has ex- 
pressed a willingness to have the amount deducted from the annuity 
which, under present law, will be due her some 25 years hence, and 
Civil Service Commission Form 3037 has been filed with the Com- 
mission showing the amount of the debt, the certifying officers con- 
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tinue to be held liable, and should their legal responsibility to make 
the Government whole be pressed, they may be forced to pay the 
amount from personal funds, in order to clear the exceptions. Ac- 
cordingly, and since the Government has control of the funds of the 
payee in the retirement account and a caveat has been filed to cause 
such amount to be applied in liquidation of the overpayment to her, 
the letter of the Deputy Under Secretary requests that consideration 
be given to relieving the certifying officers. 

In letter of this Office, dated August 29, 1945, B-49879, to the Sec- 
retary of War, a similar matter was considered and it was held therein 
as follows: 

It is true, as you point out, that, if and when the employee becomes entitled 
to a refund of the amount to his credit in the Civil Service Retirement and 
Disability Fund so much thereof as may be necessary could be withheld and 
applied in liquidation of his indebtedness and, in that sense said credit actually 
is at the disposal of the Government: but such action cannot be taken immedi- 
ately or at any predictable time in the future. Cf. 21 Comp. Gen. 1000. And, 
should the existing law be changed to afford employees greater security and 
immunity with respect to retirement fund benefits in the future—in Jine with 
what appears to be the general trend of employee security legislation—even the 
contingent right of set-off now existing might be lost to the Government. 

The indefiniteness and uncertainty of the Government's right to enforce any 
recovery in that matter, involving, as it does, postponement of final settlement 
on the part of the certifying and disbursing officers of their respective obligations 
for an unascertainable period of time, constrains me to the conclusion that the 
liabilities of such officers would not be adequately secured by such a retirement 
fund credit. The delay, alone, in effecting settlement under the suggested 
procedure would make it inconsistent with sound accounting practices even if 
not clearly contrary to public policy * * *. 

Accordingly, the fact that the former employee has to her credit 
in the retirement fund an amount in excess of the overpayment and 
that a caveat has been placed against payment of such fund without 
considering the overpayments to her, does not warrant relieving the 
certifying officers-of responsibility for the said overpayments. How- 
ever, the records show the erroneous payments were discovered in 
the audit from information shown on the time, attendance and leave 
records. It does not appear that the certifying officers in the exercise 
of reasonable diligence and inquiry were required to examine such 
records for the purpose of certifying the correctness of amounts shown 
on the pay rolls submitted to them for certification, and it is concluded 
that they did not know and by reasonable diligence and inquiry could 
not have ascertained that overpayments were involved. Accordingly, 
relief is hereby allowed to the said certifying officers under section 2 
of the act of December 29, 1941, 55 Stat. 875, as to the instant over- 
payments. Appropriate notices of the granting of such relief will 
be issued in due course, by the Audit Division of this Office, to the 
certifying officers involved. 
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[ B-104611 J 


Leaves of Absence—Employees Under Permanent Leave 
System—Temporary Up-Grading 


The temporary up-grading for administrative reasons of a temporary indefinite 
employee from his regular position which was permanent for leave purposes to 
temporary “concurrent” employment under a different leave system does not 
terminate his permanent status—only the up-grading being temporary—and 
therefore, such employce is entitled to continue in receipt of compensation for 
annual and sick leave and holiday pay as in a permanent status. Compare 28 
Comp. Gen. 730. 


Comptroller General Warren to W. LeRoy Stiles, Department of 
Agriculture, August 2, 1951: 


Reference is made to your letter of July 11, 1951, your reference A, 
Disbursement, Vouchers, Cumberland, requesting decision whether 
you may certify for payment the voucher therewith transmitted in 
favor of Troy N. Anderson, an employee of the Forest Service, in 
the amount of $38.10, as compensation for November 23, a holiday 
when no work was performed, November 24 and 27 when he was on 
annual leave, and December 8 when he was on sick leave. It appears 
that Mr. Anderson held an indefinite temporary appointment at $2,450 
per annum, WAE; that on November 1, 1950, because of a shortage of 
personnel it was necessary to transfer him temporarily from his reg- 
ular work on forest trails to timber work, pursuant to which he was 
given temporary “concurrent” employment in GS-3 at $2,650 per 
annum, effective November 1, 1950. He was authorized to be absent 
on the dates mentioned but payment therefor was deleted from the 
current pay roll because of doubt as to his right thereto because of the 
temporary nature of his position in GS-3. 

Under the circumstances, the employee’s temporary up-grading for 
administrative reasons did not terminate his permanent status—only 
the up-grading being temporary—accordingly, he was entitled to con- 
tinue in receipt of compensation for annual and sick leave and 
holiday pay as in a permanent status. Compare 28 Comp. Gen. 730. 

The voucher which is returned herewith, may be certified for pay- 
ment in the absence of other objection. 
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Bid Bonds—Waivers by Contracting Officer 


The Armed Services Procurement Act of 1947 and the Armed Services Procure- 
ment Regulations, providing that award of contracts shall be made to the 
responsible bidder whose bid conforms to the invitation for bids, are not intended 
to deprive Government contracting officers of the right to waive informalities in 
bids ; however, the correction of a deficiency in failing to furnish a bid bond should 
be permitted only after an investigation which establishes clearly that the deti- 
ciency was due solely to oversight or some other excusable cause and not due to 
the contractor’s inability to obtain a bid bond because of its financial status or 
some similar reason. 


Comptroller General Warren to the Secretary of the Navy, August 7, 
1951: 


Reference is made to letter of July 24, 1951, from the Assistant 
Secretary of the Navy, written in response to a request by this Office 
for a report concerning a protest by T. F. Scholes, Inc., against the 
award of a contract by the Navy Department for the extension and 
repair of the railroad system at the Naval Ammunition Depot, Earle, 
New Jersey, to any contractor other than that concern. In addition 
to the report and information furnished therein, the said letter of 
duly 24 requests an opinion as to whether the earlier rulings of this 
Office to the effect, generally, that a nonstatutory bid bond is not an 
essential requirement of an invitation to bid and that a failure to fur- 
nish such a bond is an informality or irregularity which contracting 
officers may permit to be cured if such action be in the public interest, 
are to be followed in view of the provisions of section 3 (b) of the 
Armed Services Procurement Act of 1947, 62 Stat. 22 (41 U. S. ©. 
152 (b)), and the Armed Services Procurement Regulations. In other 
words, the Department of the Navy requests to be advised whether a 
bid is to be disregarded as unresponsive when it is not accompanied 
by a bid bond as required by an invitation to bid, irrespective of the 
reasons for the failure to furnish a bond. 

Inasmuch as such provisions of law and the regulations must be 
considered in connection with the protest by T. F. Scholes, Inc., whose 
bid was not accompanied by a bid bond, the question as to whether 
such provisions require a change in the previous decisions of this Office 
with respect to such matter will be first discussed. 

The general rule applicable in the matter has grown out of a num- 
ber of decisions based on the advertising requirements of section 3709, 
Revised Statutes. The said rule is summarized in decision of Novem- 
ber 8, 1950, 30 Comp. Gen. 179, wherein it is stated— 
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The question as to whether deviations from the requirements of advertised 
specifications might be waived after the opening date has been before this Office 
many times; and it has been consistently held that such deviations may be 
waived provided they do not go to the substance of the bid or work an injustice 
to other bidders. In other words, the primary question for determination in this 
and similar cases is whether the deviation proposed to be waived goes to the 
substance of the bid so as to affect either the price, quantity; or quality of the 
articles offered and therefore is prejudicial to the rights of other bidders or is 
merely a matter of form or some immaterial variation from the exact require- 
ments of the specifications such as would not affect either the price, quality, or 
quantity of the articles offered. 


It will be seen from the above that the question as to whether devia- 
tions from the requirements of advertised specifications or from the 
invitation to bid may be waived is dependent upon the particular facts 
and circumstances present in the individual case. While the failure 
io furnish a bid bond was not involved in such case the general rule 
stated therein has been consistently followed by this Office in deci- 
sions involving bid bonds. 

An early decision by this Office in connection with the failure to 
submit a bid bond in accordance with the invitation to bid appears in 
7 Comp. Gen. 568, under date of March 14, 1928, and reads in perti- 
nent part as follows: 

The guarantee required to be submitted with bids is for the purpose of insuring 
that the successful bidder will execute the contract and give the necessary con- 
tract bond for faithful performance of said contract; in other words, the purpose 
of the guaranty to accompany the bid is to secure bona fide bidders for public 
work and to make the Government whole, in event a successful bidder should 
fail or refuse to execute a contract in accordance with his proposal, should it 
be accepted, and to give the necessary performance bond. The failure to ac- 
company a bid with the required amount of guarantee is an irregularity which 
does not require immediate rejection of the bid but may be explained and upon 
proper facts be waived by the United States in event it is to its interest so to 
do. This is true in the present matter, where the bidder appears not to have 
been furnished a copy of the Invitation for Bids and was not informed of the 
exact amount of guarantee required to accompany his bid, but who consulted 
sureties in the practice of giving bonds for the performance of Government 
contracts and was notified that a certified check in the amount of 5 per cent of 
his bid would probably be sufficient. There appears to have been no lack of good 
faith in the matter, and as Mr. Graff appears willing to execute the contract and 
give the necessary performance bond and as his bid is considerably lower than 
the next lowest bid, the interests of the United States appear and the irregu- 
larity in the bid may be waived. 

In decision of October 11, 1934, 14 Comp. Gen. 305, there was con- 
sidered the case of a bidder who accompanied his bid with a letter 
stating that, due to lack of time, he had been unable to procure a bid 
bond, but that, if awarded the contract, he proposed to furnish a 
performance bond in accordance with the specifications. Such bid 
was $261,551 less than the next lowest qualified bid. The Depart- 
ment of the Army recommended that award not be made to such bidder 
for the reason that failure to enforce the requirement that bid bonds 
or certified checks be submitted with the bids. in accordance with 
advertised specifications would make possible the brokering or selling 
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of contracts; that it would not maintain the cardinal principles of 
fair and equal rights to all; that it would not accord with the spirit 
of the codes of fair competition; and that it would not maintain the 
principle of competitive bidding. In reply to such protests and in 
holding that, since the lowest bidder subsequently furnished a bid bond, 
appropriated moneys were not available for making payment in excess 
of such low bid it was stated that— 

The United States has the right to waive informalities in bids when such 
waiver is in the public interest, and, of course, it is in the public interest to save 
the sum of $261,551, the difference between the bid submitted by the Central 


Bridge & Construction Co. and the bid submitted by Six Companies of Wash- 
ington, Ine. 


A bid bond is merely a guarantee that in event the bid is accepted the bidder 
will execute the required contract and furnish the required performance bond, 
but the failure to submit such a bid bond does not affect the legal obligation 
that when the bid is accepted there arises a contract binding on the contractor 
to perform in accordance with the terms of the accepted bid or to pay the United 
States any damages resulting from failure to do so. See United States v. New 
York & Porto Rico Steamship Co., 239 U. 8. 88, and Purcell Envelope Co. v. United 
States, 249 U. S. 313. Consequently it is not correct to suggest that the waiver 
by the Government of the furnishing of a bid bond at the time the bids are 
opened when it is in the public interest to do so would lead to the brokering 
or selling of contracts, etc., when the bid is submitted and accepted, whether 
accompanied or unaccompanied by a bid bond. There is a legal responsibility 
on the contractors to perform in accordance with the terms of the contract or 
to pay the United States any damages resulting from failure to do so. The 
fact that there is such legal liability should be a sufficient deterrent to the sub 
mission of bids not in good faith for the performance of work of the magnitude 
of that here involved. 

Similar protests by the Department of the Army were considered in 
decision of January 21, 1935, 14 Comp. Gen. 559, concerning facts 
similar to those present in 14 Comp. Gen. 305 except that the bid con- 
tained no explanation as to why a bid bond was not furnished. How- 
ever, such bond was furnished two days after the opening of the bids, 
and since the right was reserved to waive informalities in the public 
interest, it was held that appropriated funds could not be charged 
with an amount in excess of such low bid. During the course of such 
decision it was pointed out that a bidder who fails to accompany his 
bid with a bid bond as required obtains thereby no absolute right to 
award even though his bid be low and otherwise proper. In this 
connection it was further stated that “The only matter requiring 
consideration is the public interest and whether, in view thereof, the 
technical failure to submit bid bond with bid may be waived and, in 
such consideration, the difference in the amount of the bids—the 
circumstances surrounding the failure to submit the bid bond with 
the bid rather than a short time thereafter—and the uses of the public 
moneys, become controlling.” 

In holding that the inadvertent failure of the high bidder to furnish 
a cash deposit in connection with his bid to purchase and remove cer- 


tain buildings should not preclude consideration of his bid when such 
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deposit was made the following day, it was stated in 26 Comp. Gen. 
49, that such bond did not affect, in any way, the agreed price of the 
work to be performed and that the bidder, by its failure to have fur- 
nished such bond with its bid, was not attempting to, and did not, 
obtain any undue advantage thereby to the detriment of other bidders. 
Also, see 16 Comp. Gen. 493 and 809. 

As pointed out in your letter all of such decisions were rendered 
prior to the enactment of the Armed Services Procurement Act of 
1947, and the question properly arises as to whether the rule estab- 
lished by such decisions is modified or abrogated by section 3 (b) of 
such act, 62 Stat. 23, which provides as follows: 

All bids shall be publicly opened at the time and place stated in the advertise- 
ment. Award shall be made with reasonable promptness by written notice to 
that responsible bidder whose bid, conforming to the invitation for bids, will be 
most advantageous to the Government, price and other factors considered: Pro- 


vided, That all bids may be rejected when the agency head determines that it is 
in the public interest so to do. 


Interpreted literally such provision would preclude from considera- 
tion all bids submitted under circumstances considered in the afore- 
mentioned decisions of this Office. In addition, there would be pre- 
cluded from consideration those bids which failed, however slight, 
to conform to the invitation to bid. For example, a bid would have to 
be rejected, though otherwise proper, if copies were not furnished in 
duplicate; if it were unsigned ; if executed in pencil where the require- 
ment was for execution in ink; if corporate seal were not furnished; 
if not addressed exactly as illustrated in the instructions to bidders; 
if samples were not furnished when required ; and for numerous other 
reasons regardless of the fact that such informality may not in any 
way affect the price, quality, quantity, nor prejudice the rights of 
other bidders. Nothing is found in the legislative history of the 
provision in question to indicate that the Congress intended such re- 
sults and I have no doubts but that had the Congress intended to 
effect so drastic a change in the practices theretofore followed by the 
contracting officers and to overrule the long line of decisions by this 
Office, the legislative history of such provision would clearly disclose 
such intent. 

Accordingly, I am of the view that the provisions of section 3 (b), 
supra, to the effect that award shall be made to the responsible bidder 
whose bid conforms to the invitation for bids, were not intended to 
deprive contracting officers of the Government of the right to waive in- 
formalities in bids as had been the practice for many years prior to 
the enactment of the Armed Services Procurement Act of 1947. 

Pertinent provisions of paragraphs 2-403, 2-404 and 10-102 of the 
Armed Services Procurement Regulations are set forth in the letter 
of July 24 as follows— 
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2-403 Rejection of Bids.—Any bid which does not conform to the essential 
requirements of the invitation for bids shall be rejected, provided that any such 
bid may be considered when in the interest of the Government and not prejudicial 
to the other bidders. All bids may be rejected by the Contracting Officer (i) 
when rejection is in the interest of the-Government, * * 

2-404 Minor Informalities or Irregularities in Bids.—The Contracting Officer 
shall give to the bidder an opportuniy to cure any deficiency resulting from a 
minor informality or irregularity in a bid, or in the alternative, when it is not 
to the disadvantage of the Government, may waive any such deficiency when 
time does not permit the curing thereof. Illustrative examples of minor in- 
formalities or irregularities are the following: inadvertent failure to furnish 
bid bond with bid; failure to affix corporate seal; failure to furnish required 
catalogs, cuts or descriptive data. 

10-102. Bid Bonds.—* * * When a solicitation of bids requires a bid bond, 
the requirement shall not be waived unless it is waived equally for all 
oso: * 

Insofar as the provisions of paragraph 2-404 pertain to the waiver 
of failures to furnish bid bonds where such failures are due to inad- 
vertence, the regulations appear to be in accordance with the provisions 
of section 3 (b) of the Armed Services Procurement Act as interpreted 
above. However, the report dated June 22, 1951, of the Subcommittee 
on Procurement of the Committee on Armed Services of the House of 
Representatives, referred to in the letter of July 24, indicates that, in 
practice, contracting officers of the Department of the Navy may not 
be following the regulation as strictly as they should be. In other 
words, said report indicates that it is the practice on the part of th 
Department of the Navy to assume that the failure of a low bidder t 
furnish a bid bond is due to inadvertence, and, without any investiga- 
tion of the facts, the deficiency is permitted to be corrected or per- 
haps the bid bond is waived entirely. There can be no question but 
that such practice could result in bidders, who are unable to secure a 
bid bond because of their financial status or for other reasons, havin 
their bids considered and receiving awards on Government contract «. 
Such practice would appear to be not only contrary to the interest ¢ f 
the Government but, also, would appear to be prejudicial to other 
bidders. Accordingly, the correction of a deficiency of failing to 
furnish a bid bond should be permitted only after investigation and 
where it has been established clearly that the deficiency did not result 
from the contractor’s inability to obtain a bid bond because of it; 
financial status or some similar reason but was due solely to oversigh 
or some other excusable cause. 

Furthermore, as the aforementioned report indicates, there ap 
pears to be a discrepancy between the provisions of paragraph 2-404 
permitting the waiver of bid bonds in individual cases and the pro- 
visions of paragraph 10-102 providing that the requirement of a 
bid bond shall not be waived unless it is waived for all bidders. 

With respect to the protest by T. F. Scholes, Inc., concerning the 


refusal of the Department of the Navy to accept its bid in connection 
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with the extension and repair to the railroad system at the Naval 
Ammunition Depot, Earle, New Jersey, the record discloses that bids 
for such project were opened on June 21, 1951, and that the bid 
submitted by T. F. Scholes, Inc., in the amount of $1,540,355 was the 
lowest of five bids submitted and is approximately $148,000 less than 
the next lowest bid. However, such bid was not accompanied by a 
bid bond as required by the invitation to bid and, considering the 
reason for the failure to furnish such bond, you state that the De- 
partment proposes to award the contract to the next lowest bidder. 
The record further shows that, while the bid of T. F. Sholes, Inc., 
was not accompanied by a bid bond, there was attached to such bid 
a memorandum to the effect that the necessary bid bond had not at 
that time been received in the office of T. F. Scholes, Inc., but that it 
was understood that it was in the mails from Reading, Pennsylvania, 
to the agent of the Scholes company for delivery with the bid. How- 
ever, it was not until June 27, 1951, or six days from the opening of 
such bids that T. F. Scholes, Inc., was able to procure and tender the 
required bond in the prescribed form. 

It is stated in your letter that in order that the contracting officer 
might determine whether the failure of the Scholes company to 
furnish a bid bond with its bid was inadvertent and therefore an 
informality or irregularity which might be waived under the pro- 
visions of paragraph 2-404 of the Armed Services Procurement Regu- 
lation, the Scholes company was requested to submit a statement of the 
facts regarding such failure. 

Such statement explains that the Scholes company at first attempted 
to bid the work with another bidder acting as prime contractor and 
Scholes company would give such bidder a subcontract quotation for 
the railroad track work involved. However such arrangement could 
not be completed and shortly before bids were to be submitted the 
Scholes company decided to bid alone on the entire project. The 
memorandum attached to the bid submitted by the Scholes company is 
explained in the following paragraph of such statement : 

Accordingly, John W. Homer, Jr., Secretary of Essick and Barr, Inc., of Read- 
ing, Pennsylvania, was contacted. Mr. Homer personally handles all of our 
insurance, including our bonding. Of late he has been placing our bonds with 
United States Fidelity and Guaranty Company through Kurtz and Dowd, Inc., 
of Reading, Pennsylvania. He had previously received advice from them that 
they would write bond for us without question on work up to $750,000.00. He 
knew that they would write the bond for the subject work if he could secure 
sufficient re-insurance to take care of the gap between $750,000.00 and our bid 
of $1,540,355.00. He therefore endeavored to secure the necessary re-insurance ; 
on Thursday morning, June 21, 1951, he had not as yet been able to obtain the 
necessary re-insurance but felt that he could obtain same prior to time set 
for the opening of the bids and forwarded the bid bond by messenger to the writer 


at New York with instructions that the messenger should contact him before 
submitting same, relative to instructions on the re-insurance and secural of 
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necessary counter signatures in New York. In that the writer was unable to 
contact Mr. Homer himself, and received advice that the bid bond was on the 
way to New York, statement accompanying our bid was prepared. It developed 
that when the messenger arrived at New York, Mr. Homer was unable to secure 
necessary re-insurance. 

Consequently, while the bid bond had left Reading, Pennsylvania, 
as stated in the memorandum attached to the bid, the execution of 
such bond was contingent upon the securing of reinsurance, which 
the Scholes company was unable to obtain. It further appears that 
on June 23, 1951, two days after the bids were opened, the Scholes 
company was unable to furnish the required bond but, instead, 
tendered to the contracting officer a bond with a provision making the 
bond contingent upon the obtaining of a Regulation “V” loan. 

Subsequently, as noted above, on June 27 a bond in the form pre- 
scribed was tendered the contracting officer. In explaining such 
delay the Scholes Company states that “any delay in our sub- 
mitting the bid bond in question was due directly to the fact that we 
are at the present time occupied with a number of Government pro)- 
ects that had extended our bonding capacity, which required addi- 
tional financing arrangements that could not possibly have been 
completed during the weekend (Saturday and Sunday), that fol- 
lowed the opening of this bid.” 

In view of the foregoing circumstances it clearly appears that the 
failure*of the Scholes Company to furnish a bid bond with its bid 
was not due to inadvertence or oversight, but rather, was due to its 
financial inability to qualify for the necessary bond before the bids 
were opened. Cf. 16 Comp. Gen. 493. 

While to permit an otherwise qualified bidder to furnish a bid bond 
inadvertently omitted from its bid would not be prejudicial to other 
bidders, it appears that, where as here, a bidder failed to furnish such 
bond because he could not financially qualify for a bond until after 
the bids were opened, the acceptance of a bond secured thereafter 
would, under such circumstances, give to that bidder an advantage not 
accorded other bidders or prospective bidders. 

While it is proposed in your letter to reject the low bid for the 
reason that the failure to furnish a bid bond with the bond was not 
inadvertent, it is to be noted that action was not taken promptly by 
the Department of the Navy to reject the said low bid upon being 
advised of the reasons why a bid bond was not furnished with the bid, 
or promptly thereafter. In other words, the record indicates that, 
on June 22—the day after bids were opened—the Department of the 
Navy was apprised by the contractor of the reasons for its failure to 
have furnished a bid bond but no action was taken by the Department 
of the Navy to reject the low bid until June 28, or after the con- 
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tractor had, in fact, supplied a bid bond on June 27. Considering the 
fact that such delay by the Navy apparently was in line with the 
practice obtaining by contracting officers as indicated in the report 
of the House Subcommittee referred to above, that is, to permit other- 
wise low bidders to submit bid bonds after opening regardless of the 
reasons for their inability to have furnished one with the bid, and the 
fact that the low bid here is some $148,000 less than that of the next 
low bidder, it is recommended that all bids be rejected and the project 
readvertised. In connection with such recommendation, while I am 
aware of the fact that the letter of July 24 indicates that it is necessary 
to proceed with the project as soon as possible, considering the fact 
that a further delay of 10 days or so may not be material, and consid- 
ering the circumstances here involved, I feel that the interests of the 
Government would be best served by the rejection of all bids and 
advertising for new bids. Certainly there should be compelling 
reasons for doing otherwise. 


[B-104016] 


Retired Commissioned Officers—Appointments to Positions 
in the Veterans Adminstration Under the Act of August 10, 
1946 


The five year period in section 2 of the act of August 10, 1946, during which the 
Administrator of Veterans Affairs is authorized to employ retired commissioned 
or warrant officers without loss of their retirement rights is a limitation on the 
authority to appoint such officers rather than a limitation on the length of their 
employment, so that retired officers employed pursuant to said act may be con- 
tinued on the rolls of the Veterans Administration indefinitely so long as their 
services are needed, without loss of retirement rights. 


Comptroller General Warren to the Administrator of Veterans 
Affairs, August 8, 1951: 


Reference is made to your letter of June 7, 1951, requesting decision 
by this Office with respect to the effect of section 2 of the act of August 
10, 1946, 60 Stat. 978, tnfra, upon the right of your Administration 
to retain in its employ beyond August 9, 1951, retired Army officers 
appointed pursuant to authority found in section 1 of that act, 60 
Stat. 978, that is to say, whether section 2 limits the right to appoint 
retired officers to a period of five years, or whether it is a limitation 
upon the right to continue their appointment beyond August 9, 1951, 
if appointed within the five-year period. 
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You enclose a copy of an opinion by the Solicitor of your Adminis- 
tration to the effect that retired Army officers appointed within the 
five-year period prescribed by the referred-to act may be continued 
on the rolls of your Administration indefinitely so long as their serv- 
ices are needed, without loss of retirement rights. What gives rise to 
the question appears to be a report received by your Administration 
to the effect that the Finance Office of the Department of the Army kad 
informed such officers that they might lose their retirement rights if 
they were continued on the rolls beyond August 9, 1951. 

Section 2 of the act of August 10, 1946, 60 Stat. 978, provides: 

The authority to employ retired commissioned officers or retired warrant 
officers contained in section 1 of this Act shall be effective for a period of five 
years from the date of enactment. 

In view of the statement accredited to the Finance Office, the matter 
was referred to the Department of the Army for consideration, and 
there now has been received a report dated July 30, 1951, from the 
Secretary of the Army to the effect that, after examination of the 
opinion by the Solicitor of the Veterans Administration and a further 
examination of the act and its legislative history, the Department is 
inclined to the view that the above referred-to conclusion reached by 
the Solicitor of your Administration is correct. 

I find no basis to differ with the Solicitor of your Administration 
in the conclusion reached by him and concurred in by the Department 
of the Army. 

Your submission is answered accordingly. 


[B-102149} 


Pay—Retired—Officers Retired for Physical Disability 
Prior and Subsequent to the Effective Date of the Career 
Compensation Act of 1949 


An officer of the Regular Army who served in the military or naval forces prior 
to November 12, 1918, and who was retired for physical disability prior to October 
1, 1949, the effective date of the Career Compensation Act of 1949, may not have 
his disability retirement pay computed under that act on the basis of the basic 
pay prescribed in the Career Compensation Act of 1949 and in addition receive 
the benefits of the fourth paragraph of section 15 of the Pay Readjustment Act 
of 1942. 


An officer of the Regular Army, or the reserve components thereof, who served 
in the military or naval forces prior to November 12, 1918, and who retired for 
physical disability under section 402 of the Career Compensation Act of 1949 on 
or after October 1, 1949, the effective date of that act, is entitled, under the 
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fourth paragraph of section 15 of the Pay Readjustment Act of 1942, to have his 
retired pay computed at the rate of three-fourths of the active-duty pay of the 
grade in which serving at the time of retirement. 


Comptroller General Warren to the Secretary of Defense, August 13, 
1951: 


Reference is made to your letter of March 19, 1951, transmitting 
a letter dated February 14, 1951, from Lieutenant Colonel James H. 
Comings, F. C., U. S. Army, disbursing officer, together with a voucher, 
and related papers, stated in favor of Colonel Joseph W. Boone, U. S. 
Army, retired, representing the difference in disability retirement pay 
computed at the rate of 70 per centum of his active duty pay and dis- 
ability retirement pay computed at the rate of 75 per centum of his 
active duty pay for the period December 1 to 31, 1950. 

It appears that, pursuant to the provisions of Title IV of the Career 
Compensation Act of 1949, Public Law 351, approved October 12, 
1949, 63 Stat. 816, Colonel Boone’s name was placed on the retired list 
effective November 30, 1950, by reason of his incurrence of physical 
disability. At the time of his retirement he had completed 27 years, 
8 months, and 10 days’ service and he was held to be 70 per centum 
disabled. 

Section 402 (d) of the said Career Compensation Act of 1949, 63 
Stat. 818, provides, in pertinent part, as follows: 

* * * a member of the uniformed services who is retired pursuant to the 
provisions of this title, shall be entitled to receive disability retirement pay 
computed, at his election, by multiplying an amount equal to the monthly basic 
pay of the rank, grade, or rating held by him * * * at the time of his re- 
tirement * * * by (1) a number equal to the number of years of active 
service to which such member is entitled under the provisions of section 412 
of this title, multiplied by 2% per centum, or (2) the percentage of his physical 
disability * * * atthe time of retirement * * * Provided, That for the 
purpose of the computation of (1) above, fractions of one-half year or more of 
active service shall be counted as a whole year * * * Provided further, 
That in no case shall such disability retirement pay exceed 75 per centum of 
the basic pay upon which the computation is based * * *, 

Assuming th.t Colonel Boone’s 27 years, 8 months, and 10 days’ 
service which he had at the time of his retirement was active service 
within the purview of the above-quoted statutory provisions, it is 
apparent that under either formula contained therein his retirement 
pay would be computed at the rate of 70 per centum of the monthly 
basic pay of his rank. However, he claims to be entitled to the 75 per 
centum rate by virtue of the provisions of the fourth paragraph of 
section 15 of the Pay Readjustment Act of 1942, 56 Stat. 367, 368, 
which reads as follows: 

The retired pay of any officer of any of the services mentioned in the title of 
this Act who served in any capacity as a member of the military or naval forces 
of the United States prior to November 12, 1918, hereafter retired under any 


provision of law, shall, unless such officer is entitled to retired pay of a higher 
grade, be 75 per centum of his active duty pay at the time of his retirement. 
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In the event decision is rendered in favor of Colonel Boone you 
request decision as to whether the same rule would be applicable to 
officers of the reserve components of the uniformed services in view 
of section 402 (i) of the 1949 act, 63 Stat. 820, which reads— 


All members of the reserve components heretofore or hereafter retired or 
granted retirement pay because of physical disability shall be entitled to the 
sane pay, rights, benefits, and privileges provided by law or regulation for retired 
members of the regular services. 


Also, in the event of a decision favorable to Colonel Boone, you 
request decision as to the effect of such decision on the computation 
of retirement pay of officers similarly retired prior to October 1, 1949. 

In order to present a clearer picture of the legislative situation 
generally respecting disability retirements of members of the uni- 
formed services, it is appropriate to refer to the provisions of sections 
411 and 511 of the said Career Compensation Act of 1949, 63 Stat. 823, 
§29, which read, in pertinent part, as follows: 


Sec. 411. Pursuant to such regulations as the President may prescribe, (1) 
any member or former member of the uniformed services heretofore retired by 
reason of physical disability and now receiving or entitled to receive retired or 
retirement pay; (2) any former member of the uniformed services heretofore 
granted or entitled to receive retirement pay for physical disability; (3) any 
member of the Army Nurse Corps or any person entitled to the rights, privileges, 
and benefits of members of the Army Nurse Corps, retired for disability under 
the Act of June 20, 1930 (46 Stat. 799), as amended; and (4) any member of 
the Navy Nurse Corps, or any person entitled to the rights, privileges, and ben- 
etits of members of the Navy Nurse Corps. retired for disability prior to December 
25, 1942, under the Act of June 20, 1930 (46 Stat. 790), as amended, may elect 
within the five-year period follewing the effective date of this title, (A) to qual- 
ify for disability retirement pay under the provisions of this Act and, dependent 
op his qualification, shall be entitled to receive either the disability retirement 
pay or the disability severance pay prescribed in this title: Provided, That the 
determination of the percentage of disability as prescribed in sections 402 (a) 
13), 402 (b) (3), or 402 (c) (3), as applicable, shall be based upon the disability 
of such member, former member, or person, as of the time he was last retired 
or as of the time he was granted retirement pay, as the case may be, and the 
percentage of such disability will be determined in accordance with the stand- 
ard schedule of rating disabilities in current use by the Veterans’ Administration ; 
or (B) to receive retired pay or retirement pay computed by one of the two 
methods contained in section 511 of this Act * * *, 

Sec. 511. On and after the effective date of this section (1) members of the 
uniformed services heretofore retired for reasons other than for physical dis- 
ability, (2) members heretofore transferred to the Fleet Reserve or the Fleet 
Marine Corps Reserve, and (3) Members of the Army Nurse Corps or the Navy 
Nurse Corps heretofore retired under the Act of May 13, 1926 (44 Stat. 513), 
shall be entitled to receive retired pay, retirement pay, retainer pay, or equivalent 
pay, in the amount whichever is the greater, computed by one of the following 
methods: (a) The monthly retired pay. retainer pay, or equivalent pay in the 
amount authorized for such members and former members by provisions of law 
in effect on the day immediately preceding the date of enactment of this Act, 
or (b) monthly retired pay, retirement pay, retainer pay, or equivalent pay equal 
tu 2% per centum of the monthly basic pay of the highest federally recognized 
rank, grade, or rating, whether under a permanent or temporary appointment, 
satisfactorily held, by such member or former member, as determined by the 
Secretary concerned, and which such member, former member, or person would 
be entitled to receive if serving on active duty in such rank, grade, or rating, 
multiplied by the number of years of active service creditable to him: Provided, 
That for the purpose of the computation of (b) above, fractions of one-half year 
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or more of active service shall be counted as a whole year: Provided further, 
That in no case shall such retired pay, retainer pay, or equivalent pay exceed 75 
per centum of the monthly basic pay upon which the computation is based * * *. 

As you are aware, the fourth paragraph of section 15 of the Pay 
Readjustment Act of 1942 is the only part of that act which was not 
expressly repealed by subsections (b) and (c) of section 531 of the 
Career Compensation Act of 1949, 63 Stat. 839, 840. Whatever the 
intent was in continuing such paragraph in effect, it does not appear 
that it was expected or intended that it would continue to have the 
same broad application which it was given prior to the enactment of 
the Career Compensation Act of 1949. See, in that connection, de- 
cision of February 16, 1951—B-93171, 30 Comp. Gen. 350, to the Secre- 
tary of the Navy, where there was considered, inter alia, the question as 
to whether the fourth paragraph of section 15 of the Pay Readjust- 
ment Act of 1942 is applicable in determining the percentage of active 
duty pay which may be paid officers who were retired for age or service 
prior to October 1, 1949, and whose total active service computed as 
prescribed in section 511 of the Career Compensation Act of 1949 
is less than 29 years and 6 months. In that decision it was pointed 
out that a specific formula for computing retirement pay is set forth 
under “(b)” in section 511 and, on and after October 1, 1949, in apply- 
ing the rates contained in the 1949 act in the computation of the retire- 
ment pay of members retired for age or length of service before 
October 1, 1949, that formula is for exclusive application. In other 
words, a member may not invoke the provisions of section 511 in order 
to have his retirement pay increased by reason of being computed on 
the rates of monthly basic pay prescribed in the 1949 act and then im- 
mediately look to some other provision of law in order to receive a 
greater retirement pay than that to which he would be entitled either 
under the laws in effect prior to the enactment of the 1949 act or 
under the said section 511. 

Like section 511, section 402 contains specific formulas for the 
computation of retirement pay and nothing is found therein which 
would permit a member who was retired before October 1, 1949, and 
who, under the authority granted in section 411, elects to qualify for 
disability retirement pay under the provisions of the Career Com- 
pensation Act and thereby become entitled to have his disability re- 
tirement pay computed as prescribed in section 402 (d), to have his 
retirement pay computed on some other basis. As noted, section 402 
(d) contains specific formulas for the computation of disability retire- 
ment pay and section 411 expressly provides, with respect to a member 
retired prior to October 1, 1949, by reason of physical disability who 
elects thereunder to have his retired pay computed “under the pro- 
visions of this Act,” that such member shall be entitled to receive “the 
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disability retirement pay or the disability severance pay prescribed 
in this title [IV ]” thus excluding the application of any other compu- 
tation formula. Hence, officers retired for physical disability prior 
to October 1, 1949, may not have their disability retirement pay com- 
puted on the basis of the rates of monthly basic pay prescribed in the 
Career Compensation Act of 1949, and in addition receive the benefit 
of the said fourth paragraph of section 15 of the Pay Readjustment 
Act of 1942. 

As to officers retired for physical disability on or after October 1, 
1949, a different conclusion seems required. The fact that the said 
fourth paragraph of section 15 of the 1942 act was expressly excepted 
from repeal certainly affords substantial basis for the view that it 
was intended that such officers are entitled to its benefits. Moreover, 
it appears evident that officers retired for reasons other than physical 
disability on or after October 1, 1949, would be entitled to the benefits 
of the provisions of law in question and to conclude that those retired 
on or after that date for physical disability are not entitled to such 
benefits would impute to the Congress an intent to discriminate be- 
tween disabled retired members and nondisabled retired members 
with the latter receiving the greater benefits. Only the most clear 
language in the statute would warrant this Office to reach a con- 
clusion which would have that effect. Nothing is found in the lan- 
guage of the Career Compensation Act of 1949, or in its legislative his- 
tory, which would indicate that any such discrimination was intended 
nor, indeed, do there come to mind at this time any reasons why such 
a discrimination might have been intended. Under the circumstances, 
I am of the opinion that any doubt there may be in the matter should 
be resolved in favor of equal treatment of both such groups of officers 
retired on or after October 1, 1949. Accordingly, you are advised 
that Colonel Boone, and other officers of either the regular or the re- 
serve components of the uniformed services in his situation, are 
entitled to the benefits of the fourth paragraph of section 15 of the 
Pay Readjustment Act of 1942. 

While the conclusions reached above might seem to discriminate 
between officers retired before October 1, 1949, and those retired on 
or after that date, it appears that such discrimination as may exist 
apparently was foreseen by the Congress. See, in that connection 
remarks made by Senator Chapman, September 23, 1949, on the floor 
of the Senate, which are, in pertinent part, as follows (Congressiona! 
Record, Volume 95, part 10, page 13201) : 

Section 411 of the bill provides that persons heretofore retired shall not suffer 


a reduction in their present retirement pay. They may, however, avail them- 
selves of the new pay scales if they can qualify under the more exacting criteria 
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established by the terms of the bill. They can seek to benefit by the provisions 
of the new law, but they are assured against losing what they already have. 
* * * * * * * 


Section 511 deals with the pay of persons heretofore retired for reasons 
other than disability. It permits them to continue to receive their present 
retirement pay, or to elect instead an amount obtained by using the new scales 
and computing on the basis of 2% percent per year of service. Both the House 
committee and the Senate committee were importuned by representatives of a 
group of nondisability retired officers to change this section so that any officer 
heretofore retired for nondisability and currently being paid 75 percent of his 
active pay, should continue on that basis and at the new scales. Both com- 
mittees rejected this proposal. If such a proposition were agreed to for one 
group, it would be impossible for the Congress not to grant this very substantial 
reward to all groups. The request was originally sponsored by a group of 
several hundred Regular Army officers who were retired for reasons other than 
physical disability, but were given 75 percent of their active-duty pay regardless 
of whether they had completed 30 years of service. Actually, there are 614 
of those officers involved, and the annual cost of their proposal would be nearly 
$700,000. To permit this group to apply the 75 percent factor to the new scales 
would virtually obligate the Congress to grant this privilege to the thousands 
of disability retirements, who actually have a much more persuasive argument 
and a much more forceful claim than do the 614 officers, who several years 
ago were retired for reasons other than physical disability. And if it were 
applied to the officers, there is no conceivable reason for not applying it to 
enlisted men, with the result that a very serious increase in cost would ensue. 


The voucher forwarded with your letter is returned herewith for 


transmittal to Colonel Comings, payment thereof being authorized, if 
it is otherwise correct. 


[B-103807] 


Appropriations—Post Office Department—Availability for 
Employment of Substitute Postmasters at Fourth-Class 


Offices 


Annual and sick leave of absence with pay for postmasters of post offices of the 
fourth class having been authorized by section 6 of the act of July 6, 1945, the 
expense of employing persons to act in lieu of such postmasters while absent on 
a Saturday, which is also a holiday, occurring within or at the beginning or 
end of a period of annual or sick leave may be made from the appropriation 
“Postal Operations” contained in the Post Office Department Appropriation 
Act, 1951, provided compensation for replacements for such postmasters is 
administratively determined to be an expense necessary for postal operations. 


Comptroller General Warren to the Postmaster General, August 14, 


1951: 


There has been considered letter dated May 25, 1951, reference 50, 
from the Acting Postmaster General, requesting a decision as to 
whether postmasters at offices of the fourth class, when absent on a 
Saturday which happens to be a holiday, occurring within or at the 
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beginning or end of a period of annual or sick leave, may be allowed 
to claim compensation for a replacement on such Saturday. 

It is stated in your letter that when a holiday falls on a Saturday 
the service rendered the public is generally the same as that accorded on 
other Saturdays, rather than as generally accorded on holidays, in 
order to avoid delay in mail deliveries over a week end. Also, it is 
stated in your letter that a person replacing a postmaster at an office 
of the fourth class during the absence of the postmaster on annual 
or sick leave or leave without pay is allowed compensation at the 
rate provided by law for postmaster’s compensation ; that, if a Satur- 
day occurs within or at the beginning or end of a period of absence on 
annual or sick leave, the replacement is allowed compensation for 
the Saturday; and that, if the postmaster is absent on leave without 
pay, replacement is entitled to pay for each day of absence, including 
Saturdays, Sundays and holidays. In that connection, see Manual of 
Instructions for Postal Personnel, 1948, Chapter III, Article 67. 

It appears that the referred-to practice of allowing compensation 
for a replacing postmaster at an office of the fourth class is based, in 
part, upon the provisions of the act of July 22, 1947, Public Law 211, 
61 Stat. 400, which authorizes expenditures from the appropriation 
for “Compensation to Postmasters” for persons who perform the duty 
of the postmaster during the absence of the postmaster on “sick or 
annual leave, or leave without pay.” It was held in Office decision of 
January 27, 1948, B-71141, 27 Comp. Gen. 407, that said statute does 
not contain authority for the payment from the appropriation “Com- 
pensation to Postmasters” for the expense of employing a replacement 
on days, such as Sundays or holidays, on which the postmaster is pro- 
hibited from being placed on leave of absence by the provisions of 
section 6 of the act of July 6, 1945, Public Law 134, 59 Stat. 436. 
Since the said section 6 prohibits the charging of leave for an absence 
on Saturday, as well as for an absence on a Sunday or holiday, it 
would appear that, at that time, the rule stated in 27 Comp. Gen. 407, 
as to Sundays and holidays, equally was for application to an absence 
on Saturday regardless of whether that day also was a holiday. 

However that may be, it appears that the necessity for securing the 
authority contained in Public Law 211, supra, for the allowance of 
compensation for persons performing the duties of a postmaster at a 
post office of the fourth class during a period of leave of absence, arose 
by reason of the language of the appropriation item, “For Compensa- 
tion to Postmasters,” appearing in the then current appropriation, 
“Compensation to Postmasters”, which was held not to include author- 
ity to pay a person who was acting in lieu of the postmaster during 
his authorized absence. See 25 Comp. Gen. 568. But such appropri- 
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ation language was discontinued in the Post Office Department Ap- 
propriation Act, 1951, 64 Stat. 640, which established the appropria- 
tion, “Postal Operations.” The compensation of postmasters now 
is payable under that appropriation, which, among other things, is 
available, “For expenses necessary for postal operations, not other- 
wise provided for.” 

Accordingly, and since annual and sick leave of absences with pay 
for postmasters of post offices of the fourth class have been authorized 
by section 6, Public Law 134, this Office will not object to payment of 
compensation by the postmaster from the appropriation, “Postal Op- 
erations,” if compensation for replacements for such postmasters 
when they are absent on a Saturday, which also is a holiday, occurring 
within or at the beginning or end of a period of annual or sick leave, 
is administratively determined to be an expense necessary for postal 
operations. 


[B-103405} 


Compensation—Losses Sustained in Complying With Order 
of Local Draft Board 


An employee of the Military Sea Transportation Service who was unable to sail 
on his assigned vessel due to the local selective service draft board ordering 
him to remain in the United States pending a physical examination is not 
entitled to compensation lost as a result of such action, there being no law 
making appropriated funds available for payment of compensation losses sus- 
tained by a selective service registrant as a result of compliance with an order, 
valid or otherwise, of a local draft board. 


Comptroller General Warren to Alan H. Sawyer, August 16, 1951: 


Reference is made to your letter postmarked April 21, 1951, relative 
to your claim for compensation during a period when, you allege, you 
were prevented from engaging in your employment with the Military 
Sea Transportation Service, Department of the Navy, by reason of 
the action of your local draft board in ordering you to remain in the 
United States pending physical examination—thus precluding you 
from sailing with the vessel to which you were assigned. 

Your claim was considered by the Claims Division of this Office as 
one for unjustified dismissal from the Army Transport Service and 
was disallowed by settlement dated March 23, 1951, for the reasons, 
in substance, that the matter of the dismissal or suspension of an 
employee is one within the jurisdiction of the employing agency rather 
than this Office, and that a claim such as yours for a period during 
which no services were rendered may not be allowed by this Office. In 
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your present letter, you state that you were not dismissed but allege 
that you were forced by the draft board to leave your ship. 

There is no law making appropriation of the Military Sea Trans- 
portation Service, or any other appropriated funds, available for 
payment of compensation losses sustained by selective service regis- 
trants as a result of compliance with an order, valid or otherwise, 
issued by a local draft board in connection with administration of the 
selective service law. Accordingly, this Office is without authority to 
allow claims such as yours, and, therefore, upon review, the disallow- 
ance of your claim must be sustained. 


[B-104200] 


Traveling Expenses—Employees Assigned to Duty Over- 
seas—Return to the United States for Leave Purposes 


Under the Administrative Expense Act of August 2, 1946, as amended by the 
act of September 23, 1950, providing that travel and transportation expenses of 
employees assigned to posts of duty outside the continental United States will 
be allowed upon “separation,” transferees or new appointees serving under 
limited or indefinite appointments may not be returned to the United States at 
Government expense for the sole purpose of taking annual leave. 


Comptroller General Warren to the Secretary of Commerce, Augus' 
16, 1951: 


Reference is made to your letter of June 19, 1951, requesting a de- 
cision upon certain questions, hereinafter quoted, involving the entitle- 
ment of employees, assigned to posts of duty outside the continental 
limits of the United States, to payment of traveling expenses upon 
their return to the United States for the purpose of taking anuual 
leave. 

Section 7 of the act of August 2, 1946, 60 Stat. 808, under which 
traveling expenses are authorized for new appointees to places of 
employment outside the United States and return, was amended under 
date of September 23, 1950, Public Law 830, 64 Stat. 985, to provide 
as follows: 

Sec. 7. Appropriations for the departments shall be available, in accordance 
with regulations prescribed by the President, for expenses of travel of new 
appointees, expenses of transportation of their immediate families and expenses 
of transportation of their household goods and personal effects from places of 
actual residence at time of appointment to places of employment outside conti- 
nental United States, and for such expenses on return of employees from their 
posts of duty outside continental United States to the places of their actual 
residence at time of assignment to duty outside the United States: Provided, 


That such expenses of travel and transportation to posts of duty outside the 
continental United States shall not be allowed unless and until the person se- 


paca 





a 


_ 


na wa eee Oe oe es, Oh oe 








LP LO COCR LLL LLL A AA 


Pa A 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 37 


lected for appointment shall agree in writing to remain in the Government 
service for twelve months following his appointment, unless separated for 
reasons beyond his control and acceptable to the department or agency con- 
cerned and in case of violation of such agreement any moneys expended by the 
United States on account of such travel and transportation shall be recoverable 
from the individual concerned as a debt due the United States: And provided 
further, That expenses of return travel and transportation upon separation from 
the service shall be allowed whether such separation is for the purposes of the 
Government or for personal convenience, but shall not be allowed unless such 
persons selected for appointment outside the continental United States shall have 
served for a minimum period of not less than one nor more than three years 
prescribed in advance by the head of the department or agency concerned or 
unless separation is for reasons beyond the control of the individual and ac- 
ceptable to the department or agency concerned. 

Also, by the same enactment, 64 Stat. 985, section 1 of the said act 
of August 2, 1946, was amended to provide: 

That expenses of travel and transportation in connection with the transfer of 
officers and employees to posts of duty outside the continental limits of the 
United States and return therefrom shall be allowed to the same extent and 
subject to the same limitations prescribed for new appointees under section 
7 of this Act 

Prior to the foregoing amendments it had been indicated in deci- 
sions of this Office that there was nothing in the provisions of section 
7 of the act of August 2, 1946, or in its legislative history which reason- 
ably could be construed as authorizing the return of employees to the 
United States for the purpose of taking leave—including both trans- 
ferees and new appointees serving under indefinite appointments— 
but that no objections would be made to the continuation of the prac- 
tice of granting leave under such circumstances for the purpose of 
fulfilling any existing commitments. 29 Comp. Gen. 157; id. 160. 
An exception to the foregoing was recognized in the case of new ap- 
pointees appointed for definite periods of time who were entitled to 
be returned to the United States at Government expense upon the 
expiration of their appointments, the reason therefor being that it 
was immaterial whether such employees were being returned because 
of separation or for purposes of taking leave. 28 Comp. Gen. 168. 

In view of the above amendments to the act of August 2, 1946, Public 
Law 600, you request a decision “as to whether without the necessity 
of separation (1) a new appointee or a transferred employee sta- 
tioned outside the continental United States may be furnished trans- 
portation at Government expense, for himself and his immediate 
family, upon the expiration of an agreed period of service, for the 
purpose of taking annual leave, if he renews his prior employment 
agreement, or executes a new employment contract if none existed 
prior to the time of furnishing such transportation, and (2) whether 
a new appointee or transferred employee and his immediate family, 
who is serving for an indefinite time, and who meets the requirements 
of Public Law 600 relating to length of service, may be furnished 
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such transportation at the expense of the Government upon the execu- 
tion of a proper employment agreement.” 

Since section 7 of Public Law 600, as amended, is specific in the 
requirement that the travel and transportation expenses covered there- 
under will be allowed upon “separation,” and authorizes such expenses 
for transferees and new appointees “to the same extent and subject to 
the same limitations,” no distinction between such appointments for 
the purpose of authorizing the expenses involved appears warranted. 
Accordingly, under the statute as now worded this Office is required 
to hold that the return of employees to the United States be they trans- 
ferees or new appointees serving under limited or indefinite appoint- 
ments, for the sole purpose of taking annual leave, is not authorized at 
Government expense. 


[B-99992] 


Officers and Employees—Unjustified Removal or Suspen- 
sion from Service—Recredit of Annual Leave Upon Re- 
instatement 


Under the act of June 10, 1948, authorizing payment for all periods of unjustified 
removal or suspension without pay, an employee who was involuntarily placed 
on annual leave and leave without pay prior to removal from service is not 
entitled upon reinstatement as the result of an appeal to the Civil Service Com- 
mission under section 14 of the Veterans Preference Act of 1944 to be recredited 
with the annual leave taken prior to suspension without pay and prior to remova’ 
or separation from service, or to be paid the money equivalent in lieu thereof 


Comptroller General Warren to John Norman Sweeley, August 20, 


1951: 


Keference is made to your letter of May 23, 1951, requesting review 
of General Accounting Office settlement of March 20, 1951, which 
disallowed your claim for a recredit of annual leave, or the money 
equivalent in lieu thereof, to cover leave you were administratively 
required to take during the periods March 30 to April 13, 1950, and 
April 28 to May 16, 1950. 

The records show that, as a result of charges preferred against you, 
you were involuntarily placed on annual leave during the period March 
30 through April 12, 1950, and, due to a reduction in force, you were 
placed on annual leave during the period April 28 through one hour on 
May 16, 1950, the expiration date of your leave. You were in a leave- 
without-pay status on and after May 16, and on June 30, 1950, you 
were removed from the service because of such charges. Subsequently, 
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on December 5, 1950, as a result of your appeal to the Civil Service 
Commission under section 14 of the Veterans’ Preference Act of 1944, 
58 Stat. 390, you were restored to duty pursuant to an order of the 
Commission to the effect that you be restored retroactively to the 
position from which you were removed. 

In accordance with the act of June 10, 1948, Public Law 623, 62 Stat. 
354, you received compensation for the period from seven hours on May 
16 through December 4, 1950, covering the period during which you 
were suspended without pay and discharged from the service. It ap- 
pears to be your contention that Public Law 623 entitles you to be 
restored to the same status in which you were on March 30, with a re- 
credit of annual leave as of that date, rather than a restoration as of 
May 16, the day you were suspended on leave without pay. 

The act of June 10, 1948, Public Law 623, authorizes payment for 
all periods of unjustified removal or suspension without pay. «As you 
were not removed or suspended without pay prior to one hour on May 
16, but were on annual leave with compensation, there is nothing 
further due you under that act. Also, section 30.411 (b) of the An- 
nual and Sick Leave Regulations, referred to in your letter, relative to 
the recrediting of leave to certain employees, refers to the leave which 
remained to the credit of an employee upon separation. 

Accordingly, there is no authority to recredit you with the annual 
leave in question taken prior to your suspension without pay and 
prior to your removal or separation from the service, or to pay you 
the money equivalent in lieu thereof. Hence, upon review, the Settle- 
ment of March 20, 1951, is sustained. 


[B-101345] 


Pay—Retired—Computation Under the Career Compensa- 
tion Act of 1949 


Retired members of the Fleet Reserve, retired officers, and retired enlisted men 
who were retired or granted retired pay prior to October 1, 1949, under section 
8 of the act of July 24, 1941, as amended, may not count for basic pay purposes, 
in the computation of their retired pay, inactive time on the retired list or in 
the Fleet Reserve if they elect pursuant to section 411 of the Career Compensa- 
tion Act of 1949 to qualify for disability retired pay under section 402 (d) or to 
receive retired pay under method (b) of section 511 of the act. 


Comptroller General Warren to the Secretary of Defense, August 
22, 1951: 


Reference is made to your letter of February 8, 1951, with enclosure, 
wherein you request decision as to whether retired members of the 
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Fleet Reserve, retired officers, and retired enlisted men who were 
retired or granted retired pay prior to October 1, 1949, under the pro- 
visions of section 8 of the act of July 24, 1941, as amended, 34 U.S. C. 
350g, are entitled to count for “basic pay” purposes, in the compu- 
tation of their retired pay, inactive service in the Fleet Reserve or 
inactive service on the retired list if they elect pursuant to section 411 
of the Career Compensaton Act of 1949, Public Law 351, approved 
October 12. 1949, 63 Stat. 802, 823. to qualify for disability retired 
pay authorized by section 402 (d) of that act, or if they elect to 
receive retired pay computed in accordance with method (b) of 
section 511 of that act. 

Section 8 of the act of July 24. 1941, 55 Stat. 604, as amended, 
supra, reads, in pertinent part, as follows: 


(a) An officer or enlisted man of the active list of the Regular Navy or 
Marine Corps. or an enlisted man of the Fleet Reserve or Fleet Marine Corps 
Reserve, who incurs physical disabilit) while serving under a temporary appoint- 
ment in a higher rank, shall be retired in such higher rank with retired pay at 
the rate of 75 per centum of the active-duty pay to which he was entitled while 
serving in that rank. 

(b) An officer or enlisted man of the retired list of the Regular Navy or 
Marine Corps who was placed thereon for reasons other than physical disability 
shall, if he incurs physical disability while serving under a temporary appoint- 
ment in a higher rank, be advanced on the retired list to such higher rank 
with retired pay at the rate of 75 per centum of the active-duty pay to which 
he was entitled while serving in that rank. 

(c) An officer or enlisted man on the retired list of the Regular Navy or 
Marine Corps who was placed thereon by reason of physical disability shall, if 
he incurs physical disability while serving under a temporary appointment in 
a higher rank, subject to the provisions of subsection (e) of this section, be 
advanced on the retired list to such higher rank with retired pay at the rate 
of 75 per centum of the active-duty pay to which he was entitled while serving 
in that rank. 

(d) An officer of the retired list of the Regular Navy or Marine Corps who 
was placed thereon for reasons other than physical disability shall, if he incurs 
physical disability while serving on active duty in the same rank as that held 
by him on the retired list and if not otherwise entitled thereto, receive 75 per 
centum of the active-duty pay to which he was entitled while serving in that 
rank. (Italics supplied.) 


In decision of July 28, 1943, 23 Comp. Gen. 59, 66, the effect of the 
italicized portions of the above-quoted statutory provisions was 
considered and it was concluded that, notwithstanding the general 
statutory prohibition against counting inactive time on the retired 
list for the purpose of increasing retired pay, personnel entitled to the 
benefits of such special provisions in the said section 8 were entitled 
to credit in the computation of their retired pay for any inactive 
time on the retired list for which they were receiving credit in the 
computation of their active duty pay. 

Section 411 of the Career Compensation Act of 1949, 63 Stat. 823, 
supra, provides in pertinent part, as follows: 
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Pursuant to such regulations as the President may prescribe, (1) any member 
or former member of the uniformed services heretofore retired by reason of 
physical disability and now receiving or entitled to receive retired or retirement 
pay * * * may elect within the five-year period following the effective date 
of this title, (A) to qualify for disability retirement pay under the provisions 
of this Act and, dependent on his qualification, shall be entitled to receive either 
the disability retirement pay or the disability severance pay prescribed in this 
title * * * or (B) to receive retired pay or retirement pay computed by one 
of the two methods contained in section 511 of this Act * * *. 


Section 402(d), 63 Stat. 818, provides, in pertinent part, that— 


* * * a member of the uniformed services who is retired pursuant to the 
provisions of this title, shall be entitled to receive disability retirement pay 
computed, at his election, by multiplying an amount equal to the monthly basic 
pay of the rank, grade, or rating held by him * * * at the time of his 
retirement * * * by (1) a number equal to the number of years of active 
service to which such member is entitled under the provixions of section 412 of 
this title, multiplied by 2% per centum, or (2) the percentage of his physical 
disability * * * at the time of retirement * * * Provided further, That 
the disability retirement pay of any such member who shall have held a temporary 
rank, grade, or rating higher than the rank, grade, or rating held by him * * 
at the time of his retirement * * * and who shall have served = 
ir such higher rank, grade, or rating as determined by the Secretary concerned, 
shall be computed on the basis of the monthly basic pay of such higher rank, 
grade, or rating to which he would have been entitled had he been serving on 
active duty in such higher rank, grade, or rating * * * at the time of his 
retirement * * *, 


And section 511, 63 Stat. 829, provides, in pertinent part, that— 


On and after the effective date of this section (1) members of the uniformed 
services heretofore retired for reasons other than for physical disability * * * 
shall be entitled to receive retired pay * * * in the amount whichever is 
the greater, computed by one of the following methods: (a) The monthly retired 
pay * * * in the amount authorized for such members * * * by pro- 
visions of law in effect on the day immediately preceding the date of enactment 
of this Act, or (b) monthly retired pay * * * equal to 2% per centum of 
the monthly basic pay of the highest federally recognized rank, grade, or rating, 
whether under a permanent or temporary appointment, satisfactorily held, by 
such member * * * as determined by the Secretary concerned, and which 
such member * * * would be entitled to receive if serving on active duty in 
such rank, grade, or rating, multiplied by the number of years of active service 
creditable to him * * * 


If the members referred to elect pursuant to section 411 to have their 
retired pay or retainer pay computed under either section 402 (d) or 
under method (b) of section 511, then the computation of their re- 
tired pay is governed by the provisions of the 1949 act and the compu- 
tation provisions of section 8 of the act of July 24, 1941, supra, would 
no longer be for application. 

Section 202 of the said Career Compensation Act of 1949, 63 Stat. 
807, provides, in pertinent part, as follows 

(a) Subject to the provisions of subsections (b), (c), and (d) of this section, 
in computing the cumulative years of service to be counted by members of the 
uniformed services for determining the amount of basic pay they are entitled 


to receive upon completion of such years of service, such members shall be 
credited with— 
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(1) full time for all periods of active service as a commissioned officer, com- 
missioned warrant officer, warrant officer, Army field clerk, flight officer, and en- 
listed person in any Regular or Reserve component of any of the uniformed 
services ; and 

* ” 2 * > = - 


(6) all service which, under any provision of law in effect on the effective date 
of this section [October 1, 1949] is authorized to be credited for the purpose of 
computing longevity pay. 

(b) Members of the uniformed services shall accrue additional service credit 
for basic pay purposes, fgr periods while on a temporary disability retired list, 
honorary retired list, or a retired list of any of the uniformed services, or while 
authorized to receive retired pay, retirement pay, or retainer pay as a member 
of the Fleet Reserve or Fleet Marine Corps Reserve, from any of the uniformed 
services or from the Veterans’ Administration, or while a member of the Honorary 
Reserve of the Officers’ Reserve Corps or Organized Reserve Corps: Provided, 
That, except for active service prescribed in section 202(a) (1), the service credit 
authorized in this section shall not be included to increase retired pay, disability 
retirement pay, or retainer pay while on a retired list, on a temporary disability 
retired list, in a retired status, or in the Fleet Reserve or Fleet Marine Corps 
Reserve, except as provided intitle IV of this Act. [Italics supplied.] 

Section 202 is the basic provision of the Career Compensation Act 
defining the service creditable for basic pay purposes, that is, active 
duty pay. Subsection (b) clearly authorizes the counting of inactive 
time on the retired list or as a Fleet Reservist as an “additional service 
credit for basic pay purposes,” that is for active duty pay purposes, 
but the said subsection contains a proviso expressly prohibiting the 
inclusion of credit for such service or any other service which is not 
“active service as prescribed in section 202 (a) (1)” to “increase” re- 
tired pay, retainer pay, etc., except as provided in title IV of the act. 
In other words, after an officer or enlisted man is retired, any sub- 
sequent service except as noted below, may not be counted to increase 
his retired pay unless it be active service prescribed in section 202 (a) 
(1). One exception is made, that is, “except as provided in title 
Iv * * *.” The only provisions of title IV of the act which 
specifically relate to service which may be counted for retired pay 
purposes are those contained in section 412. While such section 
authorizes the counting of certain service other than that mentioned 
in section 202 (a) (1), it relates to the “active service” to be included 
in determining the percentage factor to be used in computing retired 
pay under title IV and not to the basic pay (here involved) to which 
such percentage factor is to be applied. See section 402 (d), supra. 

In the enclosure with your letter reference is made to the last proviso 
of section 402 (d) of the Career Compensation Act of 1949 which 
reads, in pertinent part, as follows: 


And provided further, That for any member who, for any reason, has been or 
hereafter may be retired or whose name is carried on a temporary disability 
retired list and who, while in such status, serves on active duty, and while so 
serving, incurs a physical disability of 30 per centum or more in accordance with 
the standard schedule of rating disabilities in current use by the Veterans’ 
Administration or incurs a physical disability in addition to or an aggravation 
of the physical disability for which he was retired or for which his name was 
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placed on the temporary disability retired list, shall, if qualified therefor pursuant 
to this title, be entitled, on his return to a retired status or to the temporary 
disability retired list, to receive * * * disabiliy retirement pay as provided 
in this section, using as multipliers the highest ens and basic pay which 
he attained while serving on such activeduty * * 

Such provision is prospective in form and is viewed as relating only 
to retired members who may serve on active duty subsequerit to October 
1, 1949, the effective date of the act. Compare decision of February 
16, 1951, B-93171, 30 Comp. Gen. 350. Hence, such provision appears 
to have no application to computations under sections 411 and 511 of 
the act, here in question, 

It will be noted that under the provisions of section 402 (d) dis- 
ability retirement pay is to be computed on the monthly basic pay of 
the rank, grade, or rating held by a member at the “time of the place- 
ment of his name on the temporary disability retired list or at the time 
of his retirement, whichever is earlier,” or, in the case of those members 
who served satisfactorily in a higher temporary rank, grade, or rating, 
on the basis of the monthly basic pay of such higher rank, grade, or 
rating to which he would have been entitled had he been serving on 
active duty in such higher rank, grade, or rating “at the time of place- 
ment of his name on the temporary disability retired list or at the 
time of retirement, whichever is earlier.” 

The provisions of section 402 (d) were primarily intended, of course, 
to apply to members retired for disability or placed on a temporary 
disability retired list on and after October 1, 1949, the effective date 
of the act. In applying such provisions constructively, pursuant to 
section 411, to members retired for disability prior to that date, they 
must be applied in conjunction with the provision in section 202 (b) 
prohibiting the inclusion of credit for inactive service after retirement 
to increase retired pay. That may be done by determining what the 
member’s monthly basic pay would have been at the time of retirement 
if the Career Compensation Act of 1949 had then been in effect and the 
member had then been serving in the highest rank prescribed in section 
402 (d), with additional credit for any active service after retirement 
as prescribed (and only as prescribed) in section 202 (a) (1) of the 
act. Such basic pay would then be multiplied by the percentage of 
disability or by the percentage factor obtained by multiplying the 
number of years of “active service” as defined in section 412 of the act 
by 21% per centum, as provided in said section 402 (d) of the act. 

While the language in method (b) of section 511 that retired pay 
or retainer pay is to be computed on the basic pay which the member 
would be entitled to receive if serving on active duty is somewhat 
broader than that contained in section 402 (d), such language must 
also be read in tonjunction with, and as subject to, the said prohibi- 








44 DECISIONS OF THE COMPTROLLER GENERAL [31 


tion in section 202 (b) against including credit for inactive time to 
increase retired pay or retainer pay. Such prohibition would appear 
to be as applicable to members retired or transferred to the Fleet 
Reserve prior to October 1, 1949, who seek an increase in their retired 
or retainer pay under section 511 as to members thereafter retired or 
transferred. To conclude otherwise would not only impute to the 
Congress an intent to discriminate against members thereafter retired 
for any reason but also to discriminate against previously retired dis- 
abled members whose retired pay, pursuant to section 411, supra, is 
computed under section 402 (d) and in favor of those disabled and 
non-disabled members whose retired pay is computed under method 
(b) of section 511. No indication has been found in the legislative 
history of the act that any such discrimination was intended, nor does 
there come to mind any reason why such a discrimination possibly 
could have been intended. Under the circumstances, I am of the 
opinion that any doubt there may be in the matter should be resolved 
in favor of equal treatment in that respect for both such groups of 
previously retired members. That would be accomplished by reading 
the “basic pay” provision in section 511 in conjunction with the pro- 
hibition in section 202 (b) as meaning the basic pay which the member 
would be entitled to receive if serving on active duty without credit 
for any service after retirement or transfer to the Fleet Reserve except 
such active service as is expressly prescribed in section 202 (a) (1). 
Such conclusion conforms with the long established policy of the 
Congress as embodied in the act of March 2, 1903, 32 Stat. 932, pro- 
hibiting the crediting of inactive time on the retired list for longevity 
pay purposes, except as to officers retired on account of wounds re- 
ceived in battle; section 17 of the Pay Readjustment Act of 1922, 42 
Stat. 632, as amended by the act of May 26, 1928, 45 Stat. 774, author- 
izing credit only for active duty performed after retirement for re- 
tired pay purposes; and the first paragraph of section 15 of the Pay 
Readjustment Act of 1942, 56 Stat. 367, to the same effect. 

For such reasons, the question presented is answered in the negative. 


[B-101456] 


Six Months’ Death Gratuity Pay—Volunteer Reservists— 
Call or Order to Training Duty Requirement 


A Marine Corps Reserve Officer who was authorizec to associate with an Aviation 
Volunteer Unit under orders making him eligible for regeated training duty 
orders involving flying without pay and allowances and who was killed while 
participating in a voluntary training flight may not be considered by virtue 
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of such orders as having been called or ordered to duty by competent authority, 
within the meaning of section 4 of the Naval Aviation Personnel Act of 1940, 
as amended, so as to authorize payment of the six months’ death gratuity pro- 
vided by said act. 


Comptroller General Warren to Capt. J. W. Eldridge, United States 
Marine Corps, August 22, 1951: 


Reference is made to your letter of February 9, 1951, requesting 
decision whether you are authorized to make payment on a voucher, 
submitted therewith, covering the six months’ death gratuity in the 
case of Thomas Foster Murphy, first lieutenant, United States Ma- 
rine Corps Reserve, Volunteer, Class III (a). The voucher is stated 
in favor of Annie L. Murphy, 501 Lakeland Drive, Baton Rouge, 
Louisiana, the decedent’s sister and designated beneficiary. 

By orders dated November 29, 1949, of the Commandant of the 
Marine Corps, Lieutenant Murphy was authorized to “associate with 
USNR, Aviation Volunteer Unit (A) #5, Baton Rouge,” for the 
period October 30, 1949, to October 29, 1951. Such orders provided 
that he was “eligible for Repeated Training Duty Orders involving 
flying without pay and allowances.” Orders dated December 14, 
1949, of the Director, Eighth Marine Corps Reserve District, directed 

? > oo) I 
Lieutenant Murphy to report to the Medical Officer, USNR Aviation 
Volunteer Unit (A) #5, Baton Rouge, Louisiana, for physical exami- 
nation to determine his physical fitness for training duty and provided 
that: 

8. If found physically and psychologically qualified to serve as pilot of Naval 
aircraft, you will report to: 

Commanding Officer, U. S. Naval Reserve Aviation 

Volunteer Unit (A) #5, 

Baton Rouge, Louisiana 
for repeated periods of training without pay or allowances commencing on 30 
Oct 1949 and terminating 29 Apr 1950. These orders constitute your assignment 
to training duty and your flight orders remain in force for this duty. 
It appears that this officer was killed in an aviation accident on July 
7, 1950, while participating in a training flight with the said U. S. 
Naval Reserve Aviation Volunteer Unit (A) #5. However, at that 
time the orders cited above had terminated and no further orders 
directing his participation in such training had been issued. 

Section 1 of the Act of June 20, 1949, Public Law No. 108, 63 Stat. 
201, provides, in pertinent part, as follows: 

That section 4 of the Naval Aviation Personnel Act of 1940, as amended 
(U. 8. C., title 34, sec. 855c-1), is amended to read as follows: 

“Sec. 4. All officers, nurses, warrant officers, and enlisted men of the United 


States Naval Reserve or United States Marine Corps Reserve, who— 
« + * * 7 s e 


“(2) if called or ordered by the Federal Government to active naval or mili- 


tary service or to perform active duty for training or inactive-duty training for 
any period of time, suffer disability or death in line of duty from injury while 
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so employed; shall be deemed to have been in the active naval service during 
such period, and they or their beneficiaries shall be in all respects entitled to 
receive the same pensions, compensation, death gratuity, retirement pay, hospital 
benefits, and pay and allowances as are now or may hereafter be provided by 
law or regulation for officers, warrant officers, nurses, and enlisted men of corre- 
sponding grades and length of service of the Regular Navy or Marine Corps * * * 


In decision of April 4, 1950, B-91508, 29 Comp. Gen. 397, it was 
held that under such statutory provisions, the benefits therein men- 
tioned are payable only in those cases where the personnel concerned 
are “called” or “ordered” to duty by competent authority. The bene- 
fits of such provisions extend only to cases where the burden of the 
particular duty is imposed upon the individual by a call or order to 
duty issued by competent authority. 

You point out that, while the decedent’s orders of December 14, 
1949, had terminated April 29, 1950, the orders of November 29, 1949, 
assigned him to the Naval Reserve Aviation Volunteer Unit (A) #5, 
in an associate volunteer non-drill pay status for duty involving flying 
until October 29, 1951, and that the fatal accident occurred while he 
was participating in a training flight with such unit. You request 
decision whether, in such circumstances, payment of the six months’ 
death gratuity is authorized by the quoted statutory provisions. 

The said orders of November 29, 1949, authorizing the decedent 
to associate himself with the volunteer unit concerned do not direct 
the performance of any duty as such. In fact, their only effect with 
respect to aerial flights was, as stated therein, to make him eligible 
for Repeated Training Duty Orders involving flying without pay and 
allowances. 

On the day of Lieutenant Murphy’s death it appears that he was 
performing duty as a volunteer reservist who was associated with a 
volunteer unit and it does not appear that he was ordered or directed 
to perform such duty within the meaning of the said act of June 20, 
1949. In such circumstances it may not be concluded that his bene- 
ficiary is entitled to the six months’ death gratuity claimed. Pay- 
ment on the voucher, which is retained in this Office, is not authorized. 


[B-103177] 


Appropriations—Fiscal Year Chargeable for Transportation 
of Supplies 


Transportation charges for material shipped from one Government installation 
to another, after title to the property has vested in the United States, are not 
to be considered part of the contract expense in purchasing such material but 
rather as an irdependent obligation arising under the contract for transporta- 
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tion services, and therefore the expenses for such services are chargeable to 


the appropriation currently available at the time the transportation was 
performed. 


Comptroller General Warren to Lt. Col. S. E. Bignell, Department 
of the Army, August 22, 1951: 


By first indorsement dated May 1, 1951, the Chief of Finance re- 
ferred to this Office your undated letter enclosing bill No. G-23590 
of the Alaska Railroad in the amount of $556.93, in which you ask 
certain questions as to the proper appropriation to be charged therefor. 

The bill in question covers the shipment of certain materials from 
Whittier, Alaska, to Ladd Air Force Base, Alaska, under Govern- 
ment bills of lading Nos. WT-5870052 and WT-5870054 and from 
Whittier to Fort Richardson, Alaska, under bill of lading No. WT- 
5870058, during October 1950. The voucher was administratively 
approved for payment charging the appropriation “2180905 En- 
gineer Service, Army, 1948” and cited as the authority therefor 
Change 1, SR 35-210-48, dated September 14, 1950. 

It appears that certain questions were raised by your Office with 
regard to the propriety of charging the appropriation designated for 
transportation expenses incurred during the fiscal year 1951, and in 
response the Office of the Chief of Engineers advised that the ap- 
propriation “2180905 Engineer Service, Army, 1948” was extended 
for expenditure through the fiscal year 1951, as authorized on Change 1, 
SR 35-210-48, and that the transportation bill is payable since ship- 
ment was made in accordance with Article II, Paragraph 7a of 
CPFF Contract W-112-ENG-1000 cited on the bills of lading. How- 
ever, inasmuch as the General Accounting Office has taken exception 
to vouchers under similar circumstances citing 16 Comp. Gen. 843 
and 18 id 91, request is made for decision as to whether the charges 
may be paid from the appropriation cited in Change 1, SR 35-210-48, 

Change 1, SR 35-210-48, apparently is based upon the provision 
contained in the Deficiency Appropriation Act, 1950, 64 Stat. 287, 
under the appropriation “Engineer Service, Army,” as follows: 


Not to exceed $3,750,000 of the unexpended balance of the appropriation 

“Engineer Service, Army,” fiscal year 1948, shall remain available until June 30, 
1951, for the payment of obligations incurred under contracts entered into 
thereunder prior to July 1, 1948. 
This provision, while extending for one additional year the period 
for expenditure which, under existing law, is two full fiscal years 
after the end of the fiscal year for which appropriated (31 U. S. C. 
713), may not be regarded as authorizing a charge against such ap- 
propriation of an amount not obligated under a contract entered into 
prior to July 1, 1948. 
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An examination of the bills of lading in the instant case shows the 
shipper on each to be the Port Transportation Officer, Whittier, 
Alaska, and the consignees to be the Base Transportation Officers at 
Ladd Air Force Base and Fort Richardson, Alaska. Thus, since 
each of the shipments was made from one Government installation 
to another, it is apparent that title to the property had vested in 
the United States some time prior to the present transportation. 
Under such circumstances, the transportation expenses involved are 
not to be regarded as part of the expenses of the cost-plus-a-fixed-fee 
contract for the purchase thereof so as to permit considering said con- 
tract as the obligating instrument, but rather such expenses are to be 
regarded as an independent obligation arising from the execution 
of the contract for transportation services. For this reason there 
would appear to be for application here the rule set out in 16 Comp. 
Gen. 8438, as follows: 

It is the established rule in regard to the use of fiscal-year appropriations for 
transportation charges that where supplies are purchased f. o. b. place of manu- 
facture, and transportation is not ordered or accomplished until the following 
fiscal year, the transportation costs are not chargeable to the appropriation for 
the fiscal year in which the supplies were purchased, but to the appropriation 
for the fiscal year in which the transportation was performed—the contract of 
transportation being separate from the contract of purchase. 22 Comp. Dec. 349; 
1 Comp. Gen. 655; also A-44780, October 3, 1932. * * * 

Accordingly, you are advised that inasmuch as the transportation 
services were performed during October 1950, the amount covered by 
the voucher may be charged only to the appropriation for the Engineer 
Service, Army, currently available for obligation and expenditure 
at that time. 

The voucher and the enclosures therewith are returned. 


[B-104310] 


Overtime Compensation—Forty-Hour Week Employees— 
Rate Payable 


The overtime rate of compensation payable to wage board employees under 
section 23 of the act of March 28, 1934, for work in excess of 40 hours per week 
is based upon the rate received by the employee during his regular tour of duty 
of 40 hours regardless of whether the regular tour of duty be served during the 
day or during the night, so that an employee whose regular tour of duty is during 
the day and outside the hours for which night differential is payable may not 
have night differential included in his basic compensation to determine his over- 
time compensation rate, 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 49 


Comptroller General Warren to Francis X. Healy, Treasury De- 
partment, August 22, 1951: 


Reference is made to your letter of June 22, 1951, enclosing a pay 
roll voucher in favor of John J. Collins, an employee of the San 
Francisco Mint, covering additional compensation alleged to be due 
by the employee from November 12 to 25, 1950, and requesting a deci- 
sion whether the voucher may be certified for payment under the facts 
and circumstances hereinafter set forth. 

It is stated in your letter that the employee’s regular tour of duty 
was from 8 a. m. to 4 p. m. but that because of an increased work load 
the employee’s hours of work were extended to6 p.m. The employee 
was paid straight time at the rate of $1.59 an hour for 80 hours and 
overtime compensation at the rate of $2.385 an hour for 26 hours, 18 of 
which consisted of work performed between 4 p. m. and 6 p. m., and the 
balance of eight hours for work performed on Sinday. However, 
the employee contends that he should receive differential for the 18 
hours” work between 4 p. m. and 6 p. m. (apparently 10 percent) and 
that in addition his overtime rate of compensation should be computed 
by including the differential in his basic compensation which would 
give an overtime rate of $2.6235 an hour for the 18 hours in question. 

Presumably, the wages of the employee here involved are fixed 
under wage board authority and the differential referred to is that 
authorized for night work. However, you failed to indicate the hours 
specified by regulation during which payment of night differential 
compensation is authorized. Usually such hours are specified as those 
occurring between 6 p.m. and 8 a.m. If similar hours for the pay- 
ment of night differential are in effect at the San Francisco Mint 
it is obvious that payment of night differential compensation to Mr. 
Collins for work performed between 4 p. m. and 6 p. m. would be 
unauthorized. 

With respect to including night differential compensation in the 
basic compensation of a “wage board” employee to determine his 
overtime rate of compensation under section 23 of the act of March 
28, 1934, 48 Stat. 522, for work in excess of 40 hours per week, it has 
been held by this Office that such overtime rate of compensation should 
be based upon the rate received by the employee during his regular 
tour of duty of 40 hours, regardless of whether the regular tour of 
duty be served during the day or during the night. 23 Comp. Gen. 
962, 24 7d. 39 and 155. Also, in Office decision of September 6, 1944, 
to the Secretary of the Treasury, 24 Comp. Gen. 189, it was held that 
the same rule was applicable to the employees of the Bureau of the 
Mint and that where employees had a regular tour of duty at night, 
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their overtime compensation was to be computed on the basis of night 
differential being a part of their basic compensation. 

Since in the instant case the employee’s regular tour of duty was 
during the day and apparently outside the hours for which night 
differential was payable, there appears no legal basis from the record 
before me for including night differential in his basic compensation to 
determine his overtime compensation rate. 

Accordingly, the payroll voucher, which is returned herewith, may 
not be certified for payment on the basis of the present record. 


[B-104847}] 


Transportation—Household Effects—Naval Reservist Re- 
ceiving Appointment in the Regular Navy 


A Naval Reservist ordered to temporary active duty who receives an appointment 
in the Regular Navy while on such duty and whose first permanent duty station 
assignment was as a Regular is not entitled, under Navy regulations promulgated 
pursuant to section 12 of the Pay Readjustment Act of 1942, to transportation 
of household effects at Government expense to said first permanent duty station. 


Usmoptroller General Warren to Lt. Joseph L. Kiraly, August 22, 
1951: 


Reference is made to your letter of July 5, 1951, in effect requesting 
review of the settlement of September 23, 1948, which disallowed your 
claim for reimbursement for the cost of shipping your household 
effects from Phillipsburg, New Jersey, to Sunnyside, Long Island, 
New York. 

The record shows that by Bureau of Naval Personnel orders of 
June 13, 1947, addressed to you at Phillipsburg, New Jersey, you were 
ordered to active duty as a Naval Reservist and if found physically 
qualified were to report to the Supply Officer in Command, Navy 
Supply Corps School, Naval Supply Depot, Bayonne, New Jersey, on 
or before July 2, 1947, for active duty under instruction, it being 
further stated in said orders that you had been recommended for 
transfer to permanent commissioned status in the United States Navy 
by the Selection Board convened by the Secretary of the Navy, and 
that by Bureau of Naval Personnel orders dated December 9, 1947, 
addressed to you as an officer in the Regular Navy, you were detached 
from duty under instruction at Bayonne, New Jersey, and directed to 
proceed to New York, New York, and report to the Commandant, 
Third Naval District, for duty as Assistant to the Supervisory Cost 
Inspector, Eastern Area, Brooklyn, New York. Advice informally 
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obtained from the Bureau of Naval Personnel is that you were com- 
missioned in the Regular Navy on July 24, 1947, while on temporary 
duty at Bayonne, New Jersey. On May 13, 1948, your household ef- 
fects, weighing 4,975 pounds, were packed, crated and shipped from 
Phillipsburg, New Jersey, to Sunnyside, Long Island, New York, at a 
cost of $94.01. Your claim for reimbursement for the cost so incurred 
was disallowed by the settlement mentioned above. In your present 
letter you state that you still are on duty at the same station and since 
timely shipment was made you believe you are entitled to reimburse- 
ment. 

The regulations governing the packing, crating and shipping of 
household effects of Naval personnel at Government expense in effect 
at the time your goods were shipped, and hence for application here, 
were promulgated by the Navy Department within the statutory con- 
cept (section 12 of the Pay Readjustment Act of 1942, 56 Stat. 364, 
365, 366) that it is a change of station baggage allowance, and on that 
basis said regulations provided for the shipment of household effects 
of Naval Reservists from home to first permanent duty station—it 
being provided in said Pay Readjustment Act of 1942 that the term 
“permanent change of station” should include for reserve personnel 
the change from home to first station—but made no such provision for 
members of the Regular Navy. On the contrary, article 29034 (7), 
Change 7, Bureau of Supplies and Accounts Manual, dated April 
1948, specifically provides that shipment of household effects is not 
authorized for members of the Naval Reserve when ordered to tempo- 
rary duty for physical examination pending appointment in the 
Regular Navy, and when ordered to first permanent duty station as 
a Regular. 

Since the record shows that you were ordered to temporary active 
duty under instruction as a Naval Reservist; that shortly thereafter 
you received an appointment in the Regular Navy, and that you were 
assigned to first permanent duty station as a Regular, it is clear that 
there is no legal basis for the allowance of your claim. Such being 
the case, the settlement of September 23, 1948, was correct and is 
sustained. 


[B-1042838] 


Sales—Surplus Property—Government Price Fixing Orders 


Ceiling prices established by Ceiling Price Regulation 5 promulgated pursuant 
to the authority contained in section 402 (b) (1) of the act of September 8, 1950, 
and Executive Order No. 10161, dated September 9, 1950, are binding-on the 
United States, so that a contractor who purchased scrap iron from the Govern- 
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. 
ment under a contract executed prior to the date of said regulations at a price 
in excess of the maximum price established therefor is entitled to a refund of 
the difference between the contract price and the maximum established price for 
deliveries made on and after the effective date of the regulation. 


Comptroller General Warren to the Secretary of the Army, August 
24, 1951: 


I have your letter of June 22, 1951, with enclosures, requesting a 
decision as to whether amounts paid in excess of the maximum ceil- 
ing prices prescribed in Ceiling Price Regulation 5, dated February 
5, 1951, by the Wallabout Scrap Lron & Metal Company, Inc., Brook- 
lyn. New York, for scrap iron purchased under contract No. 
OI-192-Salv-51 properly may be refunded to the corporation. 

By invitation No. 30-182-S-51-43, the Property Disposal Division, 
New York Port of Embarkation, Brooklyn, New York, requested 
bids—to be opened January 29, 1951—for the purchase from the Gov- 
ernment of approximately 75 gross tons of mixed heavy scrap iron and 
steel (unprepared) not including scrap cast iron, item 1, and of ap- 
proximately 15 gross tons of mixed light scrap iron, baling wire and 
cable (unprepared) item 2. Paragraph D of the Alternate and Addi- 
tional Provisions of the invitation provided that the contract period 
would extend from February 1, 1951, to February 28, 1951, for the 
pick-up of quantities as shown on Page 1, thereof. In response to the 
invitation, the Wallabout Scrap Lron & Metal Company, Inc., sub- 
mitted a bid dated January 29, 1951, wherein it offered to purchase 
items 1 and 2 at prices of $41.32 and $34.32 per gross ton, respectively. 
The bid of the corporation, which was accompanied by a bid guaran- 
tee in the amount of $800, was accepted as to items 1 and 2 on January 
30,1951. Ina report dated May 23, 1951, from the contracting officer, 
it is stated that the balance of $2,813.80 due under the contract at the 
rates provided in the contract was received on February 1, 1951. 

The record shows that the corporation removed approximately 21 
gross tons of scrap iron prior to February 7, 1951—the effective date 
of Ceiling Price Regulation 5; that on February 6, the corporation 
advised the contracting officer that because of the contemplated ceil- 
ing price on scrap iron which would go into effect on February 7, 
1951, it would not remove any more scrap iron pending information 
from the Office of Price Stabilization; and that on March 7, 1951, the 
contracting officer advised the corporation that the restrictions im- 
posed on February 7, 1951, pertaining to the removal of scrap iron had 
been lifted and that the contract entered into on January 30, 1951, 
should now be completed. Also, the record shows that during the 
period March 8 to 22, 1951, the corporation removed approximately 
57 gross tons of scrap iron; that on March 23, the contract was ter- 
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minated by mutual consent of the contracting officer and corporation ; 
and that on April 10, 1951, the corporation was refunded the amount 
of $436.92 representing the difference between the contract price of 
the quantity of scrap iron specified in the contract and the price of 
the quantity of scrap iron actually delivered to the corporation by 
the Government. 

In his report, the contracting officer states— 

8. Inasmuch as this contract is considered a one time contract for approxi- 
mately 75 gross tons of mixed heavy scrap iron (unprepared) and approximately 
15 gross tons of mixed lizht scrap iron (unprepared), to be accumulated for re- 
moval during the period of 1 February to 28 February 1951, inclusive, and that 
payment in full had been received by the Government on 1 February 1951, the 
Contracting Officer felt that bid prices submitted by the contractor prior to 7 
February 1951, were still in effect even though ceiling prices had been estab- 
lished by the Office of Price Stabilization, effective 7 February 1951. This in- 
terpretation was made by the Contracting Officer, in compliance with paragraph 
4a (3) of letter of Department of the Army dated 2 March 1951 (Incl #12) 
which states as follows: 

“Where awards were made and full payment received prior to 7 February 
1951, transaction will be completed even though successful bid was higher than 
ceiling price.” 

It is contended by the contractor that inasmuch as the entire quan- 
tity of scrap iron contracted for was not available for removal prior 
to February 7, 1951, all scrap removed after that date should be paid 
for at the ceiling price as established by the Office of Price Stabiliza- 
tion under Ceiling Price Regulation 5, dated February 5, 1951, ef- 
fective February 7, 1951, and not at the contracted prices. The cor- 
poration has submitted a photostatic copy of a letter dated April 4, 
1951, in which the Office of Price Stabilization, New York, New York, 
advised the corporation that regardless of any contract or other obli- 
gation, it was not permitted to take delivery of the scrap iron at above 
ceiling prices. 

The referred-to Ceiling Price Regulation 5, 16 Fed. Reg. 1061, was 
issued by the Director of Price Stabilization pursuant to the authority 
contained in section 402 (b) (1) of Title IV of Public Law 774, 81st 
Congress, approved September 8, 1950, 64 Stat. 803, and Executive 
Order No. 10161, dated September 9, 1950, 15 Fed. Reg. 6105. Section 
713 of Public Law 774, 64 Stat. 821, expressly provides that the pro- 
visions of that act shall be applicable to the United States. Section 
1 (c) of said regulation, provides as follows: 

(c) No industrial producer or railroad or governmental agency (whether 
Federal, state or local) shall sell or deliver unprepared iron or steel scrap to any 
person at prices higher than the applicable ceiling prices established by this 
regulation. No person shall buy or receive unprepared iron or steel scrap from 


such industrial producer or railroad or governmental agency at prices higher 
than the applicable ceiling prices established by this regulation ; 


Also, see sec. 405 (a) of Public Law 774, 64 Stat. 807, supra. 
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Since it is evident from the provisions of section 1 (c) of Ceiling 
Price Regulation 5 that it is unlawful for the United States to deliver, 
under any contract theretofore or thereafter entered into, any scrap 
iron at a price in excess of the maximum ceiling price established 
therefor under said regulation and since the record shows that in the 
present case the Government did not actually deliver the largest por- 
tion of the scrap iron to the corporation until after the effective date 
of said regulation, the Government is not entitled to retain any 
amounts paid by the Wallabout Scrap Iron & Metal Company, Inc., 
for the scrap iron removed after the effective date of said regulation 
which are in excess of the ceiling prices set by that regulation. Ac- 
cordingly, amounts paid in excess of the ceiling prices established by 
Ceiling Price Regulation 5, by the Wallabout Scrap Iron & Metal 
Company, Inc., for scrap iron removed after the effective date of said 
regulation may be refunded. Reference should be made to this de- 
cision on the voucher covering said refund. Cf. 21 Comp. Gen. 1046 
and 22 id. 484. 

The papers are returned herewith. 


[ B-100646 J 


Pay—Active Duty; Retired—Temporarily Promoted Navy 
Officers—Effect of Combat Commendation 


Section 412 (a) of the Officer Personnel Act of 1947 which provides generally 
that all officers of the Navy, Marine Corps, and the Reserve components thereof, 
who have been specially commended for their performance of duty in actual com- 
bat shall, when retired, be placed on the retired list with the rank of the next 
higher grade than that in which serving at the time of retirement and with three- 
fourths of the active duty pay of the grade in which serving at the time of retire- 
ment, is not applicable to retired officers of the Navy who are so commended 
while serving on active duty, or to retired enlisted men of the navy so commended 
while serving under a temporary commission. 


A retired Navy officer or retired enlisted man, serving under a temporary com- 
mission, purportedly advanced to the next higher grade than that held at the 
time of retirement, under the provisions of section 412 (a) of the Officer Per- 
sonnel Act of 1947, by reason of having been specially commended by the Sec- 
retary of the Navy for the performance of duty in actual combat while serving 
on active duty may not, upon subsequent recall to active duty, receive the pay 
and allowances of such higher grade. 


Comptroller General Warren to the Secretary of Defense, August 
28, 1951: 


Reference is made to your letter of January 10, 1951, enclosing a 
letter dated November 9, 1950, from the Chief, Bureau of Supplies 
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and Accounts, and requesting decision on certain questions relating 
to the application of the provisions of section 412 (a) of the Officer 
Personnel Act of 1947, as originally enacted, 61 Stat. 874. 

The letter of the Bureau of Supplies and Accounts presents two 
cases as typical of those giving rise to the questions, the first of such 
cases being that of an officer of the Regular Navy who was retired in 
his permanent rank of commander on July 1, 1939, and who served 
on active duty from September 28, 1939 to November 2, 1946. At 
the time of his release from active duty he held the rank of captain, for 
temporary service, to which he had been advanced prior to July 1, 1946. 
He was specially commended by the Secretary of Navy for an act per- 
formed while he was serving on active duty during World War II 
and, on August 8, 1950, it was determined by the Assistant Secretary of 
the Navy for Air that the officer was eligible for the special benefits of 
the said section 412 (a) of the Officer Personnel Act of 1947. 

The second case presented as typical of those giving rise to your 
request for decision relates to an enlisted man who was transferred to 
the Fleet Reserve and released to inactive duty on September 2, 1931. 
He was placed on the retired list on June 1, 1941, and on December 
15, 1941, he was called to active duty. Eventually he was appointed 
to the rank of lieutenant commander for temporary service which 
rank he held at the time of release from active duty on March 17, 
1947. On July 2, 1950, he was notified of his advancement to the 
rank of commander, effective August 7, 1947, presumably under the 
provisions of the said section 412 (a) of the Officer Personnel Act of 
1947. It is stated that the act for which he was specially commended 
was performed subsequent to his retirement while he was on active 
duty during World War II. 

On the stated facts you request decision as to whether, under the pro- 
visions of the said section 412 (a) of the 1947 act, which was effective 
August 7, 1947, and sections 519 and 520 of the Career Compensation 
Act of 1949, approved October 12, 1949, 63 Stat. 834, the members in 
question are entitled to retired pay at the rate of three-fourths of the 
active duty pay of the temporary rank held on date of release from 
active duty, retroactive to August 7, 1947. 

Section 412 (a) of such Officer Personnel Act of 1947, 61 Stat. 874, 
as originally enacted, provided, as follows: 

All officers of the Navy, Marine Corps, and the Reserve components thereof, 
who have been specially commended for their performance of duty in actual 
combat by the head of the executive department under whose jurisdiction such 
duty was performed, when retired, except officers on a promotion list who 
may be retired for physical disability, shall, upon retirement, be placed 
upon the retired list with the rank of the next higher grade than that 
in which serving at the time of retirement and with three-fourths of the 


active-duty pay of the grade in which serving at the time of retirement and 
the grade in which serving at the time of retirement shall be construed to mean 
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the highest grade in which so serving whether by virtue of permanent or tem- 
porary appointment therein: Provided, That all officers heretofore and hereafter 
holding rank or grade on the retired list above that of captain in the Navy or 
colonel in the Marine Corps solely by virtue of such commendation, if hereafter 
recalled to active duty, may, in the discretion of the Secretary of the Navy, be 
so recalled either in the rank or grade to which they would otherwise be entitled 
had they not been accorded higher rank or grade by virtue of such commenda 
tion, or in the rank or grade held by them on the retired list: Provided further, 
That the provisions of this subsection shall not apply in the case of any officer 
who has been so commended if the act or service justifying the commendation 
was performed after December 31, 1946: Provided further, That nothing in this 
subsection shall be construed to increase the retired pay of officers heretofore 
or hereafter placed upon the honorary retired list for the Naval Reserve: Pro- 
vided further, That officers of the classes described in this subsection who have 
been retired prior to the date of approval of this Act shall be entitled to the 
benefits of this subsection from the date of approval of this Act: And provided 
further, That nothing in this subsection shall be held to reduce the retired rank 
or pay to which an officer would be entitled under other provision of law. 


Such subsection was amended by section 522a of the Career Compen- 
sation Act of 1949, 63 Stat. 835, by deleting the words “and with three- 
fourths of the active duty pay of the grade in which serving at the 
time of retirement.” This is subject, however, to sections 519 and 520 
of the latter act, 63 Stat. 834, which provides as follows: 

Sec. 519. Any member or former member of the uniformed services or any 
person entitled to the rights, benefits, and privileges of a member or former 
member of the uniformed services, including any person entitled to the benefits 
provided in the Act of May 7, 1948 (62 Stat. 211), who on the date of enactment 
of this Act, is receiving or is entitled to receive retired or retirement pay pur- 
suant to any provision of law, shall, notwithstanding the provisions of this Act, 
be entitled to continue to receive or shall continue his entitlement to receive that 
retired or retirement pay which such member or former member is entitled to 
receive under any provision of iaw in effect on the day preceding date of enact- 
ment of this Act. 

Sec. 520. Any provision of law which, on the date of enactment of this Act, 
entitles any person to be retired, to receive pay, retired pay, retirement pay, or 
retainer pay, or other monetary benefit, and which is directly repealed, impliedly 
repealed, or amended by the provisiens of this Act, shall, if the entitlement of 
such person to such retirement, pay, retired pay, retirement pay, retainer pay, 
or other monetary benefit is saved by the provisions of this Act, be continued in 
full force and effect for such entitlement and for such a time as such entitlement 
may exist. 

In an opinion of the Judge Advocate General of the Navy dated 
December 2, 1946, Navy Department Court-Martial Order No. 12-1946, 
page 391, there was considered the question as to whether the provi- 
sions of section 12 (1) of the act of June 23, 1938, 52 Stat. 951, as 
amended, 34 U.S. C. 404 (1), which were quite similar to the provisions 
of section 412 (a) of the Officer Personnel Act of 1947, supra, had any 
application to an officer who, while serving on active duty after re- 
tirement, was specially commended for the performance of duty in 
actual combat by the head of the department under whose jurisdiction 
such duty was performed. In reaching a negative conclusion it was 
pointed out by the Judge Advocate General that the phrases “when 
retired” and “upon retirement” obviously refer to officers on the active 


list and connote prospective rather than accomplished retirement, and 
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that, hence, they could not apply to an officer who was specially com- 
mended for the performance of duty in actual combat while serving on 
active duty after retirement. 

Such reasoning would appear to be applicable likewise to the pro- 
visions of the said section 412 (a) of the Officer Personnel Act of 1947. 
However, in an opinion of the Judge Advocate General of the Navy 
dated July 11, 1949, Navy Department Court-Martial Order No. 
§-1949, page 193, a contrary conclusion was reached. Such contrary 
conclusion was based on the fourth proviso of such section 412 (a) 
which provides that officers of the classes described in that subsection 
who were retired prior to the date of approval of that act shall be 
entitled to the benefits of such subsection from the date of approval of 
the act, it being observed, in such opinion, that such proviso makes no 
distinction between officers retired before or those retired after the 
commendation in question. 

Had it been the intent of the Congress, in including such fourth 
proviso, to extend the benefits in question to officers who were spe- 
cially commended while serving on active duty after retirement, it 
is to be supposed that the language of the whole subsection would have 
been composed or adjusted to reflect that intent. But the language 
actually used in the subsection makes it reasonably clear that an 
officer’s right to its benefits depends on his status at the time of his 
retirement. The said subsection provides that the officers referred 
to therein “when retired” shall, “upon retirement” be placed on the 
retired list with the rank of the next higher grade than that in which 
serving “at the time of retirement” and with three-fourths of the 
active-duty pay of the grade in which serving “at the time of retire- 
ment,” and, as indicated above, the quoted phrases obviously connote 
prospective, rather than accomplished, retirement. In that connec- 
tion, it may be noted that prior to the enactment of the said section 
412 (a) of the Officer Personnel Act of 1947, the benefits thereby con- 
ferred were not granted to officers of the reserve components of the 
Navy and Marine Corps; and, insofar as officers of the Regular Navy 
and the Regular Marine Corps were concerned, the previous laws 
authorizing advancement in rank to officers with a combat commenda- 
tion referred only to advancement from a permanent and not a tem- 
porary rank. See decision of February 28, 1947, 26 Comp. Gen. 636. 
In reenacting such provisions in the 1947 act, members of the reserve 
components were expressly included and such provisions also were 
made applicable to temporary as well as permanent ranks. That is 
made clear and definite by the language used but there is no similar 
language indicating any intent to extend the benefits of the section 
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to officers who might have been commended for the performance of 
duty subsequent to retirement. It is clear that the proviso in ques- 
tion does not relate to officers thereafter retired and it may not be 
assumed that the Congress intended by such proviso to confer a spe- 
cial benefit on officers retired prior to the enactment of the 1947 act 
which was not authorized for officers thereafter retired. The proviso 
conferred the “benefits of this subsection” on officers theretofore re- 
tired but the subsection did not confer any benefits for commendations 
for duty performed after retirement. 

For such reasons, your first question is answered in the negative. 

In addition to the reasons noted above as to why the increased 
retired pay would not be authorized in these cases, there would appear 
to be an additional objection in the second case. That is the fact that 
the man’s permanent status was that of an enlisted man and, he was 
not retired as an officer, as apparently contemplated by section 412 
(a) of the Officer Personnel Act of 1947. Compare decision of July 
3, 1946, 26 Comp. Gen. 5, and decision of March 23, 1949, 28 Comp. 
Gen. 536. 

You further request decision as to whether the members referred to 
above “would be entitled, upon recall to active duty in the higher 
rank to which advanced on the retired list pursuant to the provisions 
of section 412 (a) of the Officer Personnel Act of 1947,” to the active 
duty pay and allowances of such higher rank under the provisions of 
the Career Compensation Act of 1949. 

Since, as indicated above, the members in question are not entitled 
to the benefits of section 412 (a) of the Officer Personnel Act of 1947, 
this question is answered in the negative, 


[ B-105001 J 


Leaves of Absence—Accruals During Periods of Suspension 
in Interest of National Security 


An employee who, in the interest of national security, is suspended without pay 
or removed from the service under the provisions of the act of August 26, 1950, 
and who is subsequently restored to duty and allowed compensation for the 
period of such suspension or removal is entitled under said act to be credited 
with annual and sick leave for said period. Compare 23 Comp. Gen. 204. 


Comptroller General Warren to the Secretary of the Navy, August 
30, 1951: 


Reference is made to letter of August 3, 1951, from the Assistant 
Secretary of the Navy for Air, requesting a decision whether it is 
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mandatory that annual and sick leave be credited to an employee for 
a period of suspension from the service without pay under the provi- 
sions of the act of August 26, 1950, Public Law 733, where such an 
employee has been restored to duty and allowed compensation for the 
period of suspension. 

The said 1950 act authorizes the Secretary of the Navy and the heads 
of other named departments and agencies to suspend without pay any 
officer or employee of such agency when deemed necessary in the inter- 
est of national security. Section 1 of that act, 64 Stat. 477, further 
provides, in pertinent part: 

* * * Provided further, That any person whose employment is so suspended 
or terminated under the authority of this Act may, in the discretion of the agency 
head concerned, be reinstated or restored to duty, and if so reinstated or restored 
shall be allowed compensation for all or any part of the period of such suspension 
or termination in an amount not to exceed the difference between the amount such 
person would normally have earned during the period of such suspension or ter- 
mination, at the rate he was receiving on the date of suspension or termination, as 
appropriate, and the interim net earnings of such person: * * * 

Section 4 of this act, 64 Stat. 477, specifically repeals section 3 of 
the act of December 17, 1942, 56 Stat. 1053, which reads in part as 
follows: 

* * * Those persons summarily removed under the authority of this 
section may, if in the opinion of the Secretary concerned, subsequent investigation 
so warrants, be reinstated, and if so reinstated may, in the discretion of the 
Secretary concerned, be allowed compensation for all or any part of the period 
of such removal in an amount not to exceed the difference between the amount 
such person would normally have earned during the period of such removal, at 
the rate he was receiving on the date of removal, and the interim net earnings 
of such person. 

In the Department’s letter reference is made to Office decision of 
September 18, 1943, 23 Comp. Gen. 204, involving the credit of leave 
under the act of December 17, 1942, the letter stating with reference 
thereto that “This decision is understood as holding that the head of 
the department concerned may, in his discretion, credit an employee 
with leave for a period of suspension and not as passing upon the 
question of whether or not it is mandatory that the employee be 
credited with leave under the circumstances.” 

While not specifically so stated in the decision of September 18, 
1943, the conclusion therein was predicated upon the fact that the 
ullowance of compensation for a period of suspension from the service 
under that statute had the effect of placing the employee in a status 
tantamount to an active duty status, thus entitling him to leave as 
a matter of right to the same extent as though the suspension had not 
occurred—there being no indication of any intent to the contrary in 
the legislative history of the earlier enactments which were reenacted 
in substance by the act of December 17, 1942. 
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The act of August 26, 1950, here involved, does not contain a pro- 
vision such as that contained in the act of June 10, 1948, 62 Stat. 354— 
authorizing the suspension or removal of employees for the reasons 
stated therein—to the effect that, upon reinstatement or restoration, 
the employee “shall for all purposes except the accumulation of leave, 
be deemed to have rendered services during such period.” Also, the 
legislative history of the act of August 26, 1950, fails to indicate any 
intent to deprive employees of leave where they have been restored 
to duty and allowed compensation for periods of suspension or re- 
moval. In view thereof, and in line with the decision of September 
15, 1943, it follows that, when an employee is allowed compensation 
for a period of suspension or termination from the service under the 
act of August 26, 1950, it is mandatory that he also be credited with 
annual and sick leave for such period. 

Your question is answered accordingly. 


[B-102620] 


Mileage—Transportation of Dependents and Household 
Effects—Naval Reserve Officer Placed on Retired List 


A Naval Reserve officer on inactive duty who is placed on the reserve retired list 
pursuant to the provisions of title IJI of the act of June 29, 1948—having a home 
of record—is not to be considered as retired in the sense that members of the 
Regular service—having no home as such—retire following a career of active 
duty, and therefore said officer is not entitled to payment of mileage and trans- 
portation of dependents and household effects to a home selected by him at the 
time of such retirement. 


Assistant Comptroller General Yates to Harold D. Padgett, August 
31, 1951: 


Reference is made to your letter of June 11, 1951, relative to your 
claim for mileage and for reimbursement for the cost of transportation 
ot dependents and household effects from McLean, Virginia, to San 
Francisco, California. 

Your claim was disallowed by settlement dated April 21, 1950, and 
upon review, such action was sustained by decision of May 25, 1951, 
B-102620, 30 Comp. Gen. 482, in which it was stated that section 12 
of the Pay Readjustment Act of 1942, 58 Stat. 364, as amended by 
section 202 of the act of August 2, 1946, 60 Stat. 859, provides for the 
payment of mileage to officers traveling under competent orders with- 
out troops, including travel from last station to home in connection 
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with relief from active duty ; that said section 12 further provides for 
the transportation of dependents of officers when ordered to make a 
permanent change of station including for reserve personnel the 
change from last station to home upon relief from active duty; that 
applicable regulations provide that the “home” is the official residence 
of record when ordered to active duty; that an Executive order gov- 
erning the transportation of household effects provides for the ship- 
ment of household effects of reserve officers from last station to home 
upon relief from active duty, and that said order further provides 
that the “home” is the place recorded as the home of the individual 
when ordered to the relevant tour of active duty, except that in con- 
nection with retired members of the Regular services, home means 
the place which such individual selects as his home. You further were 
advised that since your last station was Washington, D. C., and since 
your home of record when ordered to active duty likewise was Wash- 
ington, D. C., no right to mileage, or transportation of dependents 
or household effects accrued to you incident to your release from active 
duty. In your present letter you contend that your claim for mileage 
and for reimbursement for travel of dependents and transportation 
of household effects is not based upon the orders relieving you from 
active duty as a Reserve Officer but upon subsequent orders transfer- 
ring you to the United States Naval Reserve Retired list. Also, you 
question whether it was the intent of Congress that Reserve officers 
were to be treated in a different manner than Reguiar Navy Officers. 

The transfer of reserve personnel on inactive duty to the Reserve 
Retired List under title III of the act of June 29, 1948, (Public Law 
810) 62 Stat. 1087, is not retirement in the sense that members of the 
Regular service retire following a career of active duty. It long has 
been considered that members of the Regular services have no homes 
as such during the period of their service, and, therefore, they are 
authorized by appropriate regulations to select a home to which they 
may proceed upon retirement, and to which they are entitled to mileage 
and transportation of dependents and household effects. However, 
reserve personnel have a home from which they are ordered to active 
duty from time to time and to which they are expected to return upon 
relief from active duty. Hence, reserve personnel are not entitled 
to mileage and transportation of dependents and household effects 
upon transfer to the Reserve Retired List, but are entitled to such 
allowances only when they accrue to them by reason of orders to or 
release from a period of active duty. 

Since your letter furnishes no basis for modification of the prior 
action in the matter, the decision of May 25, 1951, is affirmed. 
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[B-102982] 


Compensation—Initial Salary Rate—Simultaneous Within- 
Grade Advancement and Grade Reallocation 


An employee whose position is reallocated to a higher grade on the same date he 
becomes eligible for a within-grade advancement under the provisions of section 
701 (a) of the Classification Act of 1949, as amended, is entitled to have said 
within-grade advancement included in his existing rate of basic compensation in 
fixing under section 802 (b) his basic rate of compensation for the higher grade. 


Comptroller General Warren to the Secretary of the Treasury, 


August 31, 1951: 


There has been considered by this Office the claim of Mr. James J. 
Boyle, a customs liquidator on the force of the Collector of Customs, 
New York, for an amount believed due incident to the reallocation of 
his position to a higher grade on the same date that he became eligible 
for a within-grade per sad promotion. 

The record shows that at midnight, August 5, 1950, Mr. Boyle com- 
pleted 52 weeks of service inthe sixth step of orede GS-10 at $5,625 
per annum and otherwise was qualified for a periodic within-grade 
promotion at the beginning of the next pay period, which in his case 
fell on August 6, 1950. Also, effective as of August 6, 1950, he became 
entitled to a promotion from grade GS-10 to grade GS-11 on account 
of the reallocation of his position. His salary in the higher grade 
was fixed at $5,800 per annum. The increase in rate of basic compen- 
sation resulting from the reallocation alone was $175, an amount in 
excess of a step increase in the grade from which his position was 
reallocated. 

It is the view of the employee that, in point of time, his entitlement 
to a periodic within-grade promotion vested prior to the increase re- 
sulting from the reallocation of his position and accordingly, that 
his basic compensation should have been $5,750 per annum at the 
effective moment of the reallocation; that under such concept the 
rate resulting from his change in grade did not exceed his existing 
rate of compensation by the amount authorized by section 802 (b) 
of the Classification Act of 1949, 63 Stat. 969, and that he was in fact 
entitled thereunder to a rate of basic compensation of $6,000 per 
annum. 

It is evident from the foregoing that Mr. Boyle, did not receive 
an equivalent increase in compensation during the 52 week period pre- 
ceding the reallocation of his position, and since increases authorized 
by section 701 (a) of the Classification Act, 63 Stat. 967, supra, as 
amended, are in a sense rewards granted by the Congress for the 
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satisfactory performance of service for a specified period of time, the 
granting of such an increase is not necessarily precluded by a simul- 
taneous reallocation of an employee’s position to a higher grade. The 
incidental adjustment of the resulting rate of basic compensation 
upward to the next step in the grade authorized by section 802 (b) 
of the Classification Act would follow as a matter of law. The Civil 
Service Commission concurs in the view of this Office that its defini- 
tion of the language, “existing rate of basic compensation,” in section 
802 (b) of the Classification Act, set forth in section 25.102 of its 
Rules and Regulations, Federal Personnel Manual ZI-316.02, did 
not contemplate a situation such as here exists. 

In accordance with the foregoing, the Bureau of Customs, should 
be informed that Mr. Boyle and other employees of the Bureau of 
Customs in the same situation are entitled to basic compensation at 
the rate of $6,000 per annum, effective August 6, 1950, and that ap- 
propriate administrative action is authorized to effect such 
adjustment. 


[B-105089} 


Compensation—Longevity Increase—Classification Act of 
1949—Federal Land Bank Employment 


The service of an employee with a Federal Land Bank, other than employment 
as a Federal Land Bank appraiser, may not be considered as service in a Federal 
position within the meaning of the Classification Act of 1949 in computing 
under section 703 (a) the period required for a longevity step-increase in 
compensation. 


Comptroller General Warren to J. L. Wilkinson, Department of 
Agriculture, August 31, 1951: 


Reference is made to your letter of August 9, 1951, stating that there 
has been presented to you for payrolling and certification for payment 
Standard Form 1126, representing a longevity payment effective 
October 15, 1950, to Alice L. Roux, an employee of the Farm Credit 
Administration, and you request decision whether prior service of 
the employee with the Federal Land Bank of New Orleans may be 
counted in computing the period for longevity credit. You refer to 
Civil Service Regulation R5-17, Federal Personnel Manual, which 
authorizes the counting of service with Federal Land Banks for re- 
tirement purposes and which regulation intimates that the same serv- 
ices may be counted for other Civil Service purposes. 

Ordinarily, a request by an authorized certifying officer for deci- 
sion must be accompanied by the voucher in question. 21 Comp. Gen. 
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1128. However, since you state the voucher is before you for certi- 
fication involving the question presented, and to avoid delay, the 
failure to forward the voucher in this case will be waived. 

In decision of this Office, May 20, 1937, A-85927, it was held that 
employees of Federal Land Banks were not receiving a salary from 
the United States within the purview of the act of May 10, 1916, 39 
Stat. 120, as amended. See 16 Comp. Gen. 1123, distinguishing Land 
Bank appraisers from employees of Federal Land Banks—appraisers 
being considered employees of the Federal Government. 


Section 703 (a) of the Classification Act of 1949, 63 Stat. 968, 969, 
provides: 


Subject to subsection (b), and as a reward for long and faithful service, each 
department shall grant an additional step-increase (to be known as a longevity 
step-increase) beyond the maximum scheduled rate of the grade in which his 
position is placed, to each officer or employee for each three years of continuous 
service completed by him at such maximum rate or at a rate in excess thereof 
authorized by this section without change of grade or rate of basic compensation 
except such change as may be prescribed by any provision of law of general 
application. 

* * * > + » + 

(b) (6) The officer or employee shall have had, in the aggregate, not less than 
ten years of service in the position which he then occupies, or in positions of 
equivalent or higher class or grade. 

Since a clerk-stenographer with a Federal Land Bank does not 
appear to be a Federal employee, it would seem to follow that employ- 
ment as such cannot within the meaning of the act, swpra, be consid- 
ered service in a Federal position “of equivalent or higher class or 
grade” to that presently occupied in the Farm Credit Administra- 
tion. Accordingly, on the basis of the reported facts, any voucher 
covering payment for longevity based in whole or in part upon credit 
for service in a Federal Land Bank may not be certified for payment. 
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[B-104155] 


Advertising—Newspapers—Space Measurement Basis for 
Payment Purposes 

When line rates for advertising are quoted and specified as space lines on Stand- 
ard Form No. 1144, Revised, Public Voucher for Advertising, they are inter- 
preted as the standard of 14 agate space lines to an inch without regard to the 
size of. type actually used or the name of type inserted in the space designated 
therefor on the veucher, so that for each inch of space required in newspaper 
advertising parent may be made for 14 lines; also, space in classified ads is 
to be measured from rule to rule, that is, from one black measuring line to the 
other black measuring line with fractions of a quarter of an inch being considered 
as the next higher quarter inch. 

Comptroller General Warren to the Administrator, General Services 
Administration, September 4, 1951: 


The Chief. Claims and Clearance Section, General Services Ad- 
ministration, by letter of April 6, 1951 (CAR ECL), presented to 
this Office for direct settlement, supplemental voucher No, 43686 in 
favor of the Times-News Publishing Company, Inc., Burlington, 
North Carolina, for $1.33 previously deducted by the General Services 
Administration from voucher No. 37482, January 1951, accounts of 
Paul D. Banning, symbol 3(0, for the furnishing of newspaper adver- 
tising on December 22 and 28, 1950. 

The aforesaid voucher covers one and three-fourths inches of ad- 
vertising in 514 point type at $1.12 per inch, or $1.96 for the first in- 
sertion and $1.96 for the second insertion, making a total of $3.92, less 
$0.08 discount, or $3.84. The deduction of $1.33 was made before pay- 
ment for the reason as stated on the voucher: 

5% type must have 14 lines per inch of type. Add measures 14% inches. 

The claimant protested such disallowance by letter dated January 
26, 1951, wherein it was stated that 514 point type does not make 14 
lines to an inch, but that 5 point type on a 5 point slug would count 
14 lines to the inch. Also, it was stated that they do not have type 
that small on their machine and that their 514 point type is on a 6 point 
base. 

Also, by another letter dated April 6, 1951 (CAR/ECL), the Chief, 
Claims and Clearance Section, General Services Administration, for- 
warded to this Office for direct settlement, supplemental voucher No. 
40465, in favor of The Free Lance-Star, Fredericksburg, Virginia, 
for $1.50 previously deducted by the General Services Administra- 
tion from voucher No. 37598, January 1951, accounts of Paul D. Ban- 
ning, symbol 300, for $3.75 for furnishing newspaper advertising on 
December 5, 6, and 7, 1950. 
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The claimant’s original voucher covers 25 space lines of agate at 
$0.05 per line for each of the three insertions, or a total of $3.75. The 
deduction of $1.50 was made before payment for the reason as stated 
on the voucher: 

Agate type must have 14 lines per inch or space measurement is not allowed. 


The claimant protested such disallowance by letter dated January 
25, 1951, wherein it is stated that their advertising rates had been mis- 
interpreted ; that a billing on the “agate line” basis does not mean that 
all advertisements are set in agate type—legal notices being set in 7 
point type—but that the space is charged on the basis of $0.05 per 
agate line. Such method was verified again by the claimant’s letter 
of February 5, 1951, wherein it is stated that the charge is based on 
$0.05 per agate line measurement or $0.70 per inch ($0.05x14). 

In the case of the Times-News Publishing Company, Inc., referred 
to above, the claimant was advised by the General Services Admin- 
istration that, when rates are given on the space basis, the General 
Accounting Office requires that there must be 14 lines of 514 point type 
to an inch of type, or space measurement will not be allowed. In the 
case The Free Lance-Star, the claimant was advised by the General 
Services Administration that the General Accounting Office requires 
that there must be 14 lines of agate type to an inch of space or space 
measurement will not be allowed. In both instances the claimants 
were advised further that the deductions were made in accordance 
with the General Accounting Office requirements. 

Standard Form No. 1144, Revised, “Public Voucher for Advertis- 
ing,” permits a publisher to quote on the basis of “Line Rates” or 
“Other Rates.” When line rates are quoted and specified as “space 
lines,” as permitted on the voucher, it is understood that, ordinarily, 
the publisher refers to the standard of 14 agate space lines to an inch, 
without regard to the size of type actually used, or to the name of type 
he may insert in the space designated therefor on the voucher. That 
is to say, for each inch of space, the charge will be for 14 lines. Also, 
in measuring the space in classified ads, it is understood to be the 
standard newspaper practice to measure from rule to rule, that is, 
from one black measuring line to the other black measuring line, and 
to consider fractions of a quarter of an inch as being the next higher 
quarter inch. Thus, space measuring one-sixteenth of an inch over 
one inch would be billed as one and one-fourth inches and space meas- 
uring one-sixteenth of an inch over one and one-fourth inches would 
be billed as one and one-half inches, ete. 

For example, voucher No. 35468 in the January 1951, accounts of 
Paul D. Banning, symbol 300, in favor of Pine Bluff Commercial was 
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submitted on the basis of “Line Rates,” 21 space lines at 9 cents per 
line and 6 point was inserted in the space for the name of type. The 
voucher was paid upon the basis of 15 lines, the actual number of lines 
in the ad. However, upon the space basis, the ad measures one and 
one-half inches from rule to rule or the equivalent of 21 agate space 
lines, the number of lines charged by the publisher. Hence, the 
voucher should have been paid in the amount claimed upon the basis 
of 21 agate space lines—the size of type being immaterial. 

In the case of the Times-News Publishing Company. Incorporated, 
supra, the original voucher above was presented for payment upon 
a space basis of one and three-quarter inches of 514-point type at 
$1.12 per inch. The ad actually measures one-sixteenth of an inch 
in excess of one and one-half inches from rule to rule. Hence, it 
would have been proper to pay the voucher upon the basis of the next 
higher quarter inch of measurement of one and three-fourths inches 
as claimed. Accordingly, there is still due the claimant $1.33 repre- 
senting the difference between $2.51 previously paid and $3.84 com- 
puted upon a basis of two insertions of one and three-fourths inches 
at $1.12 per inch. 

The voucher of The Free Lance-Star was submitted for 25 agate 
space lines at 5 cents per line. While the term “agate” was inserted 
in the space designated on the voucher for the name of type, the 
claimant by letters of January 25, 1951, and February 5, 1951, above, 
has confirmed the above stated interpretation of such rates by ex- 
plaining that their rates are based on 5 cents per agate line for the 
space used by their 7-point type. Accordingly, the amount due 
properly is for computation upon the basis of 14 lines to a vertical 
inch regardless of the actual number of lines of print. The ad meas- 
ures one-sixteenth of an inch in excess of one and one-half inches 
from rule to rule which, in accordance with the rule above, would be 
increased to one and three-fourths inches or approximately 25 agate 
space lines as claimed. Thus, there is still due the claimant $1.50 
representing the differences between $2.25 previously paid and $3.75 
computed upon the basis of three insertions, 25 agate space lines at 
5 cents per line. 

Instructions have been issued today for the allowance by the Claims 
Division, General Accounting Office, of the claims of the Times-News 
Publishing Company, Inc., and of The Free Lance-Star in accordance 
“with the above. Enclosed herewith is memorandum D. O. Voucher 
No. 737064, “Voucher and Schedule of Payments,” with the attached 
original vouchers, in the January 1951, accounts of Paul D. Banning, 
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symbol 300, which was forwarded informally from the General 
Services Administration to this Office for use in this case. 


[B-105018] 


Transportation—Household Effects—Storage Charges— 
Employee Returned From Overseas for Purpose of Separa- 
tion 


Foreign Service Regulations providing for the transportation of household effects 
of employees incident to termination of employment do not authorize payment 
of storage charges on such effects and therefore, an employee who is returned 
to the United States for the purpose of separation may not be reimbursed 
storage charges and warehouse labor incident to the storage of his household 


effects. 
Comptroller General Warren to Neal Price, Economic Cooperation 
Administration, September 4, 1951: 


Reference is made to your letter of August 6, 1951, wherein you 
request advice as to the amount for which you may certify for pay- 
ment a voucher transmitted therewith in favor of Mr. Manlio F. 
Deangelis under the facts and circumstances hereinafter set forth. 

By Economic Cooperation Administration Travel Authorization of 
August 18, 1950, Mr. Deangelis, employed by that Administration 
with the Special Mission to Greece, was authorized to travel from 
Athens, Greece, his official station, to Lexington, Massachusetts, with 
stopover in Washington, D. C., for a period of consultation of not to 
exceed two weeks—for purposes of termination of his employment. 
The said order also contained an authorization for transportation of 
his household effects. 

It appears from the information presented with your letter that 
Mr. Deangelis departed Greece in September 1950 and arrived in the 
United States on October 4, 1950; that he was in a duty status in Wash- 
ington, D. C., as a consultant until October 25, at which time it is 
understood that he was separated and reappointed to the position of 
Deputy Director of the Budget Division, Economic Cooperation Ad- 
ministration. Further, it appears that his household effects arrived 
at the Federal Storage Company, Washington, D. C., from Greece, 
on October 26, 1950, and remained in storage with that company until 
December 22, 1950, at which time they were transferred to his newly 
acquired residence. Your doubt in the matter apparently arises from 
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the fact that after his arrival in the United States the employment of 
Mr. Deangelis was terminated. 

The applicable regulations, which would appear to be controlling in 
determining the amount of reimbursement to which Mr. Deangelis is 
entitled, are those cited in your letter which are contained in Foreign 
Service Regulations, 103.674 (g) and (h), as follows: 


103.674. ALLOWABLE EXPENSES. 


Expenses of transportation of effects shall be held to include the cost of the 
following : 


* * * * ” * * 

(g) Cartage at destination from the shipping terminal to the residence or 
place of storage; or, when the effects are stored at Government expense, from 
the shipping terminal to the place of storage and thence to the residence. 

(h) Storage from the date of first arrival of the officer or employee at his 
post, for a period not in excess of three months after such first arrival or until 
the establishment of residence quarters, whichever shall be shorter. 

There is no provision in subparagraph (h) of the quoted regulations 
for payment of storage charges on the personal effects of an employee 
incident to the termination of his employment. Nor has there been 
found any other authority elsewhere in the said regulations under 
which such charge lawfully may be paid by the Government. In view 
thereof, this Office would not be warranted in approving for payment 
that portion of the claim representing storage charges and warehouse 
labor. Moreover, under subparagraph (g) of the quoted regulations, 
payment of cartage from the place of storage to residence is author- 
ized only when the effects are stored at Government expense. Since 
the storage charges in question are not reimbursable by the Govern- 
ment, the only cartage for which reimbursement may be made would 
appear to be that between the terminal and the storage warehouse. 
Similarly, only that part of the transportation tax which is applicable 
to cartage between the terminal and the warehouse is reimbursable. 


Accordingly, the voucher, which is returned herewith, may not be 
certified for payment. 


[B-102904] 


Lump-Sum Leave Payments—Rate Payable—Retired Per- 
sonnel Separated After Temporary Reemployment 


A United States Marshal who was retired from a permanent position and imme- 
diately reappointed by the court under a temporary appointment, which did 
not limit his service to a period of one year or less, is to be regarded as a perma- 
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nent employee for leave purposes under section 30.101 (b) of the Federal Per- 
sonnel Manual and therefore, his lump-sum payment for annual leave is to be 
computed at the rate of compensation received upon final separation from the 
temporary position. 

Comptroller General Warren to the Attorney General, September 5, 
1951: 


Reference is made to the request of August 20, 1951, from the Ad- 
ministrative Assistant Attorney General with further reference to 
the decision to you of May 3, 1951, B-102904, regarding the rate of 
payment to be made to a former United States marshal for the annual 
leave to his credit upon his final separation from the service under 
an appointment made after he had been previously retired. It is 
stated in the present submission that while the vacancies in the office 
ef United States marshal are filled by appointments made by the 
President of the United States, the court is authorized to appoint 
a United States marshal to serve until the vacancy is filled by the 
President, 28 U. S. C. 545, that such appointments are designated as 
temporary but do not specify any fixed term, the appointees being 
retained in the office for an indefinite period until the presidential 
appointment is effective. 

Section 30.101 (b), page Z1-353 of the Federal Personnel Manual, 
defines permanent employees as those appointed “without limitation 
as to length of service or with an indefinite limitation or for a definite 
period in excess of one year.” Subsection (c) of the same section 
defines temporary employees as those “appointed for definite periods 
of time not exceeding 1 year.” 

In 27 Comp. Gen. 41, at page 42, it is stated : 

Hence, while a position may be “permanent” for budgetary purposes yet, if 
the terms of the appointment of the occupant of such position are such as to 
bring him within the definition of “Temporary employees” as contained in the 
leave regulations, the position is a temporary one for leave purposes. Con- 
versely, even though a position administratively be considered as “temporary” 
if the terms of the appointment of the proposed incumbent thereof be such as to 


bring him within the definition of “Permanent employees” as defined in the leave 
regulations, the position is a “permanent” position for leave purposes. 


Accordingly, as the appointment of the United States marshal in 
question did not limit his service to a period of one year or less, the 
appointment must be considered as a permanent one. Thus, it fol- 
lows that the rate of compensation to be used for his final lump-sum 
payment at the time of his separation from his position to which ap- 
pointed after retirement would be his salary at that time or $5,412 
per annum as stated in the decision to you May 3, 1951. 
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[B-104965] 


Subsistence—Air Travel—Rates—Travel Between Areas 
Within and Beyond Continental United States 


Under section 3 of the Travel Expense Act of 1949, authorizing a per diem allow- 
ance of not to exceed the rate of $9 for travel within the continental limits 
of the United States, and paragraph 45 of the Standardized Government Travel 
Regulations, as amended, prescribing a maximum rate of $6 for air travel in- 
volving areas outside the United States, a maximum per diem in lieu of sub- 
sistence at not to exceed the rate of $9 may be authorized administratively for 
air travel occurring within the continental United States en route to or from 
an area outside the United States. 30 Comp. Gen. 78 and 29 id. 202, distinguished. 
Comptroller General Warren to the Secretary of Commerce, Sep- 


tember 5, 1951: 


Reference is made to letter of August 2, 1951, from the Acting 
Secretary of Commerce, requesting a decision as to the maximum per 
diem in lieu of subsistence that lawfully may be authorized admin- 
istratively under paragraph 45 of the Standardized Government 
Travel Regulations, as amended October 1, 1950, for travel by air 
within the continental United States en route to or from an area 
outside the United States. 

Section 3 of the Travel Expense Act of 1949, 63 Stat. 166, authorizes 
the departments and establishments to prescribe for civilian officers 
and employees performing travel on official Government business away 
from their designated posts of duty, a per diem allowance in lieu 
of actual expenses for subsistence of not to exceed the rate of $9 
within the limits of the continental United States. In the case of 
travel beyond the limits of the United States, a per diem allowance 
at not to exceed the rates established by the Director of the Bureau 
of the Budget may be prescribed. 

The pertinent part of the said paragraph 45 of the Standardized 
Government Regulations, promulgated by the Director of the Bureau 
of the Budget under authority of said act, is as follows: 

For travel by air involving areas outside continental United States, including 
stopovers involving less than 6 hours, a maximum rate of $6 is prescribed. 
(See also amendment thereto dated July 12, 1951.) 

Under the said statute and regulations, where the journey by air 
to a point outside continental United States begins at a point within 
the continental United States it is within the administrative discretion 
to prescribe for that portion of the travel by air occurring within 
continental United States a per diem allowance of not to exceed $9. 

With respect to the situations considered in 29 Comp. Gen. 202 and 
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30 id. 78, referred to in the letter of the Acting Secretary of Com- 
merce, it may be pointed out that the effect of the travel orders there 
involved was to limit to $6 the per diem in lieu of subsistence payable 
for travel by air within, as well as outside the United States, and, 
therefore, those decisions are to be distinguished from a case in which 
the travel orders specifically authorize a per diem allowance at a 
rate in excess of $6 for air travel time within continental United States. 


[B-105004] 


Leaves of Absence—Lump-Sum Payments—Foreign Service 
Officer Occupying a Departmental Position 


A Foreign Service officer who is assigned to a departmental position at a salary 
rate higher than that of his Foreign Service position, pursuant to section 571 (d) 
of the Foreign Service Act of 1946, and who is separated from the service while 
in the departmental position is entitled to a lump-sum payment. for annual 
leave to his credit at the salary rate of the departmental position, provided the 
four-year limitation upon departmental assignments in section 571 (a) of the 
act does not expire during the lump-sum leave period, in which event lump-sum 
payment for the leave extending beyond said four-year period is to be computed 
at the rate of compensation of his Foreign Service position. 

Comptroller General Warren to the Secretary of State, September 


5, 1951: 


Reference is made to letter of August 2, 1951, from the Deputy 
Under Secretary, requesting decision with respect to the proper rate 
of compensation to be used in computing lump-sum leave payment 
to an officer of the Foreign Service who has been assigned to a depart- 
mental position as authorized by section 571 (a) of the Foreign Serv- 
ice Act of August 13, 1946, 60 Stat. 1011, and who is separated from 
the service while so assigned. 

It appears from the submission that the officer in question is in 
receipt of a salary under the assignment at a rate higher than that 
applicable to his Foreign Service position, the payment at such higher 
rate being authorized by section 571 (d) of the Foreign Service Act, 
60 Stat. 1012. It is stated to be the practice of the Department “to 
pay only the basic Foreign Service salary in a lump sum for accumu- 
lated leave” when separation is effected, and that at such time two 
personnel actions are taken, one to separate the officer from the de- 
partmental position, the other, to separate him from the Foreign Serv- 
ice—the actions bearing identical dates. 

Pursuant to the Lump-sum Leave Act of December 21, 1944, 58 
Stat. 845, the payment in a lump sum for annual leave to an employee’s 
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credit upon separation or transfer to a different leave system 
represents “the compensation that such employee would have received 
had he remained in the service until the expiration of the period of 
such annual or vacation leave.” That provision of law has been held 
by this Office to include all additions to an employee’s compensation 
of which he lawfully was in receipt on the date of separation. 27 
Comp. Gen. 92; 28 id. 377, and 465; 29 id. 10. Accordingly, since 
the officer here involved would, under the provisions of section 571 (d) 
of the statute, supra, have received the departmental salary had he 
remained on the assignment over the period covered by the leave it 
follows that his lump-sum leave payment should be computed at the 
rate of compensation he was receiving on the date of separation, 
namely, the salary applicable to the departmental position to which 
he was assigned and in which he was serving on the date of his 
separation. 

The foregoing is for application in all cases in which the assign- 
ment to departmental duties plus the period covered by the lump-sum 
leave payment does not exceed the four year limitation in section 
571 (a) upon departmental assignments. If the four year period 
should expire during the lump-sum leave period compensation for the 
remainder of the leave period should be limited to the rate of compen- 
sation attached to his Foreign Service position. 


[B-105070] 


Compensation—Overtime—Immigration and Naturaliza- 
tion Service Employees—Appropriation Availability 

The proviso in the Department of Justice Appropriation Act, 1948, precluding the 
payment of overtime compensation by the Immigration and Naturalization 
Service other than as provided in the Federal Employees Pay Acts of 1945 and 
1946 placed a specific limitation upon the use of appropriated funds for the 
fiscal year 1948 which the General Accounting Office is required to observe and 
is without authority to certify for payment claims for overtime compensation 
contrary thereto, notwithstanding decision by the Court of Claims that the 
limitation did not preclude payment under the act of March 2, 1931, from other 
appropriations. 


Comptroller General Warren to Harold E. Hulsing, September 5, 
1951: 


Reference is made to your letter of July 16, 1951, requesting recon- 
sideration of your claim for additional compensation for services 
rendered during the fiscal year 1948 as an employee of the Immigration 
and Naturalization Service, Department of Justice. Said claim was 








74 DECISIONS OF THE COMPTROLLER GENERAL {81 


disallowed by settlement dated December 19, 1950, for the reason that 
the so-called “Ball proviso” in the Department of Justice Appropria- 
tion Act, 1948, approved July 9, 1947, 61 Stat. 292, precluded payment 
for overtime services during the fiscal year 1948 at any rate other than 
the rates fixed by the Federal Employees Pay Acts of 1945 and 1946, 
59 Stat. 296 and 60 Stat. 217, respectively. 

The above-mentioned proviso reads as follows: 

* * * Provided, That none of the funds appropriated for the Immigration 
and Naturalization Service shall be used to pay compensation for overtime 
services other than as provided in the Federal Employees Pay Act of 1945 
(Public Law 106, Seventy-ninth Congress, first session) and the Federal Em- 
ployees Pay Act of 1946 (Public Law 390, Seventy-ninth Congress, second 
session) * *, 

It was held in Office decision of August 19, 1947, 27 Comp. Gen. 102, 
that the effect of the above-quoted provision of law was to suspend 
during the fiscal year 1948 the provisions of the act of March 2, 
1931, 46 Stat. 1467, for the payment of extra compensation for over- 
time at the rates therein provided, and to substitute therefor the 
pertinent provisions of the Federal Employees Pay Acts of 1945 and 
1946. Subsequently, however, the Court of Claims held in Gibney v. 
United States, 114 C. Cls. 38, (1) that, at most, the proviso had the 
effect only of limiting the expenditure of a particular fund, which 
did not preclude the court from rendering judgment—payable, if at 
all, from other appropriations—for payment under the 1931 act; and 
(2) that, in any event, the “Ball proviso” did not prevent payment 
under the 1931 act since section 601 of the Federal Employees Pay Act 
of 1945, 59 Stat. 302, contained a provision that: 

The provisions of this Act shall not operate to prevent payment for overtime 
services or extra pay for Sunday or holiday work in accordance _ with any of 
the following statutes: * * * Act of March 2, 1931 * * 

While decisions of the Court of Claims are given careful considera- 
tion in relation to matters coming before this Office, such decisions are 
not binding upon this Office. 14 Comp. Gen. 648. 

With respect to (1) mentioned above, it may be stated that, as dis- 
tinguished from the position taken by the Court of Claims, the Gen- 
eral Accounting Office is required to observe specific limitations, such 
as the “Ball proviso” here involved, placed by Congress upon the use 
of appropriated funds and, therefore, is without authority to certify 
claims for payment contrary to limitations upon the funds from 
which payable. 

With respect to (2) above, it is the position of this Office that 
some effect must be given to the “Ball proviso” and that the holding 
in 27 Comp. Gen. 102, supra, represents the effect intended by Con- 
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gress. Any other construction renders the proviso meaningless, con- 
trary to fundamental principles of statutory construction. 

In view of the foregoing, it must be held that your claim properly 
was disallowed by the settlement of December 19, 1950, and, upon 
review, said settlement must be, and is, sustained. 


[B-97870] 


General Accounting Office—Authority to Reopen and Review 
Settlements 

Under section 236, Revised Statutes, as amended, requiring that all claims by and 
against the United States be settled and adjusted in the General Accounting 
Office, the Comptroller General has inherent authority to revise a settlement 
and therefore, upon request by a claimant for review of a settlement the en- 
tire account properly may be reopened for reconsideration and any amount 
found to have been paid out upon an erroneous determination by Government 
officers may be recovered from the recipient. 

Assistant Comptroller General Yates to George J. Robertazzi, Sep- 


tember 6, 1951: 


Reference is made to your letter of March 29, 1951, the pertinent 
part of which, in effect, requests further consideration of Office de- 
cision dated February 20, 1951, B-97870, concerning the indebtedness 
of Mr. Jeremiah W. Vashey, Jr., by virtue of an erroneous payment 
to him of $300 pursuant to Claims Division settlement dated June 
12, 1950. Your letter was accompanied by a power of attorney 
executed by Mr. Vashey on May 11, 1950. 

Your letter contains no facts or circumstances not previously con- 
sidered and, hence, your request does not warrant or justify a differ- 
ent conclusion than that reached in the decision of February 20, 1951. 
However, you now question the authority of this Office to reopen the 
settlement of June 12, 1950, and in that connection you state— 
“* * * in view of the fact that the money forwarded to Mr. Vashey 
was in the nature of a settlement, your demand for a remittance ap- 
pears to be unfounded.” 

You are advised that in accordance with settled precedents of long 
standing, the authority of the Comptroller General to revise a settle- 
ment of a claim by this Office is inherent (Cf. Morgan v. Hines, (1940 
D. C. Appeals) 113 F. 2d 849), and is derived from the statutory man- 
date to settle and adjust all claims by or against the United States 
as directed by section 236 of the Revised Statutes, as amended, 31 
U.S. C. 71. See in this connection McElrath v. United States, 102 
U.S. 426. 
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There can be no doubt that the reopening and revision of the settle- 
ment was not only authorized but required in response to the specific 
request of Mr. Vashey, dated August 4, 1950, for review thereof, 
which subjected the whole account to revision if error be found, 
regardless of whether such revision be in favor of the claimant or 
the Government. The courts of the United States definitely have 
established the rule that money paid out upon an erroneous determina- 
tion by officers or agents of the Government, whether with or without 
jurisdiction of the particular subject matter, may be recovered back 
from the recipient. United States v. Gudewicz (1942), 45 F. Supp. 
787, following United States v. Bentley, 107 F. 2d 382, citing United 
States v. Burchard, 125 U. S. 176; United States v. Stahl, 151 U. S. 
366; Wisconsin Central R. R. Co. v. United States, 164 U.S. 190, and 
United States v. Wurts, 303 U.S. 414. 

In the light of the rule of law thus established, the settlement was 
lawfully reopened and the right of the Government to demand and 
recover back the erroneous payment made to the claimant seems to be 
unquestioned. 22 Comp. Gen. 952. Mr. Vashey should make ar- 
rangements to remit forthwith the amount of the overpayment as 
requested in the said decision of February 20, 1951, in order that more 
formal action will not be required. 


[B-103842] 


Bids—Offer and Acceptance—Failure to Execute Formal 
Contract 


Acceptance by the Government of a bid by a contractor who failed to execute 
a formal contract resulted in a valid and binding contract and acceptance, after 
readvertising, of a second bid from the same contractor at a higher cost for 
performing the work it was already obligated to perform under the original 
contract was tantamount to an unauthorized modification of the first contract 
and therefore, payment for the work performed may not be made in excess of 
the price specified in the first contract. 


Comptroller General Warren to the Secretary of the Army, Septem- 
ber 6, 1951: 


Reference is made to letter of May 29, 1951, with enclosures, from 
the Under Secretary of the Army, requesting a decision as to whether, 
under the circumstances reported therein, Blum Electric, Incor- 
porated, or the Globe Indemnity Company, should be held liable in 
the amount of the bid bond furnished in connection with a bid sub- 
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mitted in response to invitation for bids No. 33-023-51-14, dated 
November 24, 1950. 

It appears from the letter and its enclosures that the Ohio Military 
District, by invitation No. 33-023-51-14, requested bids for installa- 
tion of electrical equipment at Fort Hayes, Columbus, Ohio. The 
specifications for the fluorescent lighting fixtures to be furnished ap- 
parently were drawn around a “Miller” fixture although the drawing 
covering the proposed work called for the furnishing of a fixture 
“Equal to CSB2T8Miller.” In response to the invitation, Blum 
Electric, Incorporated, submitted a bid of $26,200, which was the 
lowest of nine bids received, accompanied by a bid bond of $3,000, 
executed by Globe Indemnity Company. Thereafter, the president 
of the company advised that although his bid was not based on furnish- 
ing a “Miller” fixture if it developed that the fixture he proposed to 
furnish did not meet with the approval of the Government he would 
use a “Miller” fixture. Under the circumstances, the contract was 
awarded to Blum Electric, Incorporated. However, the corporation 
failed to sign the formal contract. Thereafter, the project was re- 
advertised and as a result of the readvertising, contract No. DA-33- 
023-ATI-401, was awarded to Blum Electric, Incorporated, the low 
bidder, in the amount of $29,762. Under this contract, Blum Elec- 
tric, Incorporated, proposes to furnish a “Miller” fixture. 

In view of the facts thus presented, decision is requested as to 
whether Blum Electric, Incorporated, or the Globe Indemnity Com- 
pany, to the extent of its bid bond of $3,000, should be held liable for 
the increased cost to the Government resulting from the corporation’s 
nonperformance under its original bid. 

The acceptance of the bid of Blum Electric, Incorporated, sub- 
mitted in response to the original invitation for bids resulted in a 
valid and binding contract and fixed the rights and liabilities of the 
parties thereto. See United States v. New York and Porto Rico 
Steamship Company, 239 U.S. 88; United States v. Purcell Envelope 
Company, 249 U.S. 313; and American Smelting and Refining Com- 
pany v. United States, 259 U. S. 75. 

Consequently, the acceptance of the corporation’s second bid of 
$29,762 for performing the work it was already obligated to perform 
under the original contract was tantamount to a modification of the 
first contract to provide for an increase in the price specified therein 
and, as such, was unauthorized and void as lacking any consideration 
moving to the Government. See 27 Comp. Gen. 343 and cases 
therein cited. 
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Accordingly, payment legally may not be made to the corpora- 
tion for the work involved in an amount in excess of the price speci- 
fied in the first contract. In the event payment has been made in 
excess thereof, action should be taken to effect collection of 
the overpayment. 


[B-92547] 


Retired Pay—Disability Retirement Pay—Members of the 
‘Army of the United States 


An officer of the Army of the United States who, after release from active duty 
without pay for physical disability, was granted retirement pay as the result 
of the findings of a disability review board, established pursuant to the pro- 
visions of section 302 of the Servicemen’s Readjustment Act of 1944, as amended, 
may not credit inactive service between the date of release from active duty and 
the effective date of retirement in determining the active duty pay upon which 
his retirement pay is to be based. 


An officer of the Army of the United States who was released from active duty 
not by reason of physical disability, without having appeared before an army 
retiring board and who, under section 5 of the act of April 3, 1939, as amended, 
later was found to be incapacitated by a disability review board as the result 
of an incident of the service may credit inactive service between the date of re- 
lease from active duty and the effective date of retirement in determining the 
active duty pay upon which his retirement pay is to be based. Compare 31 
Comp. Gen. 39. 

Assistant Comptroller General Yates to the Secretary of the Army. 


September 10, 1951: 


Reference is made to your letter of January 31, 1950, requesting 
decision on several questions relative to the retirement pay rights 
of certain officers of the Army of the United States, other than the 
Regular Army. 

You first refer to the case of an officer who was released from active 
duty on September 19, 1944, by reason of physical disability pursuant 
to the approved findings of an army retiring board which found that 
such disability was not incurred as a result of an incident of the serv- 
ice. Subsequently, his case was reviewed by the Army Disability 
Review Board established pursuant to the provisions of section 302 of 
the Servicemen’s Readjustment Act of 1944, 58 Stat. 287, as amended, 
as a result of which he was granted retirement pay effective September 
22, 1949. During the period September 20, 1944, to September 21, 
1949, the officer remained in the service presumably in an inactive 
status, and you request decision as to whether he may be credited 
with service for such period in determining the amount of the active 
duty pay upon which his retirement pay is to be based. 
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In decision of March 22, 1950, 29 Comp. Gen. 382, it was held that 
an officer of the Marine Corps Reserve who, having been released 
from active duty without pay for physical disability, subsequently was 
granted retirement pay as the result of the findings of a review board 
established pursuant to the provisions of section 302 of the Service- 
men’s Readjustment Act of 1944, supra, was entitled to have such re- 
tirement pay computed under the law in effect at the time of such 
release from active duty as though the review board’s decision and 
recommendation had been made at that time which, of course, would 
preclude the crediting of any inactive service after such release from 
active duty in determining the active duty pay upon which his re- 
tirement pay is to be based. Moreover, in the case of Hamrick v. 
United States, C. Cls. No. 49496, decided May 1, 1951, it was held that 
officers who are granted retirement pay as a result of proceedings 
initiated under the provisions of the said section 302 of the Service- 
men’s Readjustment Act of 1944, are entitled to such retirement pay 
retroactively to the date of their release from active duty. The ques- 
tion involved in the Zamrick case is again being litigated in the case 
of Jacobson v. Gray, et. al., Civil Action No. 2500-49, which is cur- 
rently pending before the United States Court of Appeals for the 
District of Columbia. Hence, even in the absence of other considera- 
tions, it would not appear proper or desirable for this Office to con- 
sider, at this time, the possibility of giving an affirmative answer to 
the question presented. Accordingly, the question is answered in the 
negative. 

You next refer to the case of an officer in the Army of the United 
States who was released from active duty on May 26, 1944, not by 
reason of physical disability, without having appeared before an 
army retiring board. In January of 1949 he was authorized admit- 
tance to an army hospital in an inactive (civilian) status for physical 
evaluation to determine his possible entitlement to disability retire- 
ment pay. An army retiring board convened on May 25, 1949, found 
him to be permanently incapacitated for active service, not as the 
result of an incident of the service. It is stated that his case was 
reviewed by the Disability Review Board which board found that his 
incapacity was incurred as the result of an incident of the service. 
The findings of this latter board were approved on September 10, 
1949, thereby establishing his entitlement to retirement pay. The 
officer apparently remained in the service during the period between 
the date of his release from active duty and the date he was granted 
retirement pay. You request decision as to whether the answer to the 
first question would also be applicable here and, if not, what service 
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may be credited in determining the active duty pay upon which the 
retirement pay is to be based. 

Since it does not appear that the officer here involved was released 
from active duty by reason of physical disability, it may not be 
considered that the disability review board before which he appeared 
was functioning as a board established under the provisions of the 
said section 302 of the 1944 act. See decision of April 25, 1951, 
B-100262, 30 Comp. Gen. 409. Hence, it must be presumed that the 
action taken in this officer’s case was predicated on the general dis- 
cretionary authority placed in the Secretary of the Army by the 
provisions of the last proviso of section 5 of the act of April 8, 1939, 
as amended by section 2 of the act of June 20, 1949, Public Law 108, 
63 Stat. 202, effective August 14, 1945. And, in the decision of 
April 25, 1951, swpra, it was pointed out that in such cases there is not 
involved a review of any previous action or determination, it merely 
being a matter of making a present original determination as to 
whether or not some present disability was incurred in line of duty 
at some previous time while the person was serving on active duty. 
On that basis it was held that, if the determination is in the affirma- 
tive, the person’s rights, if any, to retirement pay, etc., are for deter- 
mination under the current laws. Under such circumstances he 
would be entitled to credit for all the service he had at the time such 
determination was made which was then authorized to be credited 
for longevity pay purposes, and that would include service in the 
Army of the United States between the date of his release from 
active duty and the date from which he became entitled to retire- 
ment pay. See 23 Comp. Gen. 76, 81. Of course, he may not be 
given credit for inactive service for any period during which he is 
entitled to retirement pay. Compare decision of August 22, 1951, 
B-101345, 31 Comp. Gen. 39. 

Your last question is whether the answers to the above questions 
would be equally applicable in cases where the review board’s findings 
are approved subsequent to the enactment of the Career Compensation 
Act of 1949, approved October 12, 1949, 63 Stat. 802. This question 
is answered in the affirmative provided, of course, the particular of- 
ficer actually is entitled to retired pay. See decision of April 28, 
1951, supra. 

It is regretted that the necessity for determining several collateral 
or related questions which arose subsequent to the receipt of your 
letter in this case has prevented an earlier reply thereto. 
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State Licenses—Federal Employees—Appropriation Avail- 
ability 


A State statute which provides that no person shall be permitted to project any 
motion picture, either theatrical or non-theatrical, without first obtaining a 
state license therefor has no application to the United States in the conduct of 
its activities and therefore, a Federal employee who obtained at personal expense 
a State license to operate a motion picture projector in connection with his 
official duties may not be reimbursed such expense from appropriated funds. 

Comptroller General Warren to L. E. Brading, Department of 


Agriculture, September 11, 1951: 


Reference is made to your letter of June 13, 1951 (A DISBURSE- 
MENT Vouchers) transmitting a voucher, together with related 
papers, stated in favor of John W. McNair in the amount of $4, and 
requesting a decision as to whether the voucher may be certified for 
payment from funds appropriated for the protection and manage- 
ment of national forests. 

It appears from your letter that Mr. McNair is assistant regional 
forester in charge of the Division of Information and Education of 
the United States Forest Service, and that the amount claimed on 
the voucher represents payments to the Commonwealth of Pennsy]l- 
vania of $2 for examination as a projectionist and of a like amount 
for a license to operate a 16 mm. motion picture projector, issuance of 
the license being conditioned upon the success of the applicant in 
passing the projectionist examination. 

It is stated in your letter that Mr. McNair’s duties require him (as 
is also the case with other forest service officers and employees), among 
other things, to arrange for the showing of motion pictures dealing 
with the conservation and protection of forests and to develop not 
only an awareness among the general public of their collateral inter- 
est in and responsibility for such national resources, but also to edu- 
cate and inform the public regarding safety and other measures which 
should be observed in connection with their use. It is further stated 
that payment of the amount in question was made by Mr. McNair so 
that he could carry out his official duties without being in violation of 
the State law. The State law referred to appears to be title 35, sec- 
tion 1227, Purdon’s Pennsylvania Statutes—referred to in the record 
as the Fire and Panic Act—which provides, among other things, that 
no person shall be permitted to project any motion picture, either the- 
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atrical or nontheatrical, without first passing an examination and ob- 
taining a State license therefor at the rates prescribed therein. Section 
1233 provides penalties for violations of section 1227. 

You further state that the function of the Division of Information 
and Education is extremely important to the achievement of the ob- 
jectives of the Forest Service and that because of the limited staff 
which can be made available for the work, voluntary projection- 
ists—capable Forest Service employees—often perform film projec- 
tion duties outside their regular working hours, in order that that 
important work can be done, but that in Pennsylvania, projection- 
ists of the Forest Service, including those whose duties require the 
showing of motion pictures, as well as those who volunteer, are now 
prevented from performing such duties legally unless they first qualify 
and are licensed under the Pennsylvania law referred to and the regu- 
lations issued pursuant thereto. A copy of said regulations and of 
an opinion of October 17, 1950, of the Deputy Attorney General of 
Pennsylvania relative to the matter were submitted with your letter. 
You express the view that the regulations and the opinion of the 
Deputy Attorney General of Pennsylvania have the effect of denying 
to the United States the right to perform an authorized service. 

It is well established that the States have no power by taxation or 
otherwise to retard, impede, burden or in any manner control the 
operation of the constitutional laws enacted by the Congress to 
carry into effect the powers vested in the Federal Government. See 
McCulloch v. Maryland, 4 Wheat. 316; Ohio v. Thomas, 173 U. S. 
276; Johnson v. Maryland, 254 U.S. 51; Mayo v. United States, 319 
U. S. 441. This rule has been followed in many cases by this Office. 
See, among others, 3 Comp. Gen. 663; 21 id. 769; 22 id. 537; 27 id. 
232; id. 273; id. 372, some of which are cited in your letter. In the 
present case it appears that the Forest Service is conducting the work 
involved as one of its official activities. Also, it is for the Federal 
Government to determine the competency of its employees for the 
performance of the services for which they are employed. Johnson 
v. Maryland, supra; 21 Comp. Gen. 507, 510. It is apparent, there- 
fore, that the requirement of the State statute for an examination and 
a license for a projectionist to perform such services have no applica- 
tion to the United States. 

In the opinion of October 17, 1950, of the Deputy Attorney General 
of Pennsylvania, the position appears to be taken that the statutory 
requirement for an examination and a license in such matters is a 
valid exercise of the police power of the State and since Congress has 
not fully occupied the field of protection against fire and panic, the 
case of Johnson v. Maryland and similar cases have no application 
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here. However, even though the State statute may be based on the 
police powers and may be a valid exercise of such power, this Office 
finds no judicial support for the view that the cited cases have no 
application to the preseut nacter. On the contrary it appears there- 
from and from other Court decisions that the test is whether the re- 
quirements of the State statute, if applied to the carrying out of a 
function of the Federai Government, would limit control or regulate 
the exercise of such function. It is obvious that the requirement of 
the statute, insofar as the exercise of the activities of the Federal Gov- 
ernment is concerned, infringes the right of the Government to con- 
duct such activities free from State interference, control or regula- 
tion. Hence, there would appear to be no basis upon which the State 
may properly require a license for an operator to perform such duties 
in a case such as here involved. Furthermore, even if the requirement 
for a license were applicable here in order to qualify an employee for 
the duties of a projectionist, the cost thereof would be personal to the 
employee. 

Accordingly, certification of the voucher for payment is not au- 
thorized. 

The voucher and related papers are returned herewith. 


(B-104354] 


Appropriations—Obligation Limitation for Interdepart- 
mental Services—Act of September 6, 1950 


In view of the last proviso of section 1210, act of September 6, 1950, which 
restricts the use of funds withdrawn from one appropriation for credit to another, 
under section 601 of the act of June 30, 1932, to the period provided by the 
appropriating act, an order for work or service placed by one agency with 
another no longer obligates the appropriation of the ordering agency in the same 
manner as orders or contracts placed with private contractors and therefore, 
work or service covering more than one fiscal year is to be charged to the ap- 
propriation for the fiscal year in which the work is performed or the service is 
rendered. 

Under the last proviso of section 1210, act of September 6, 1950, which restricts 
the use of funds withdrawn from one appropriation for credit to another pur- 
suant to section 601 of the act of June 30, 1932, to the period provided by the 
appropriating act, there is no distinction between payments in advance and 
reimbursement for work performed or services rendered by one agency 
for another, so that funds transferred to an agency as reimbursement for such 
work or service are not available for any period beyond that provided by the 
act appropriating the funds. 

Under the last proviso of section 1210 of the act of September 6, 1950, which 
restricts the use of funds withdrawn from one appropriation for credit to another 
pursuant to section 601 of the act of June 30, 1932, to the period provided by the 
appropriating act, the reimbursement to an agency for services performed for 
another, where the order is placed, service performed and reimbursement to a 
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multiple year appropriation all occur during one fiscal year, assumes the life 
of the multiple year appropriation. 


Comptroller General Warren to the Secretary of Agriculture, Sep- 
tember 12, 1951: 


Reference is made to your letter dated June 27, 1951, requesting 
decision on. several questions concerning the effect of section 1210 of 
the act of September 6, 1950, Public Law 759, on transfers of funds 
(1) under authority of section 601 of the act of June 30, 1932, as 
amended, 31 U.S. C. 686, and (2) under authority of the acts of July 
12, 1943, 57 Stat. 393, 5 U. S. C. 542-1 and September 6, 1950, supra, 
establishing two Working Capital Funds available to the Depart- 
ment of Agriculture for central administrative services within the 
Department and for facilities and services furnished by the Agri- 
cultural Research Center to other Government agencies, respectively. 

The letter of June 27, 1951, states—and correctly so—that it is the 
understanding of your Department that advance payments made 
pursuant to section 601 of the 1932 act, in the light of section 1210 
of the 1950 act, cannot be obligated by the performing agency sub- 
sequent to the period provided by the appropriating act during which 
the ordering agency could have obligated the funds. However, the 
letter expresses the further view that reimbursements made pursuant 
to said section 601 of the 1932 act are not affected by section 1210 but 
instead are governed by the provisions of the appropriations to which 
the reimbursements are credited. In this connection four questions 
are raised as follows: 

1. Does the placing of an order with a performing agency continue to 
obligate the appropriation of the ordering agency under subsection (c) of 
section 601 of the Economy Act, as it did prior to the enactment of section 1210? 

2. In our general accounting concepts, reimbursements are merged with and 
become a part of the receiving appropriation. The legislative history, as 
discussed below, and the established accounting practice of merging reimburse- 
ments, raises the question whether section 1210 was intended to apply to reim- 
bursements. I should, therefore, appreciate an answer to the specific question 
whether section 1210 limits the availability for the obligating of funds trans- 
ferred from one appropriation to another by means of reimbursement, rather 
than advance payment, to the same period of time as that applicable to the 
appropriation from which the reimbursement is made. 

3a. If reimbursements are affected, but the placing of an order obligates the 
ordering agency’s appropriation, does a reimbursement to a multiple year 
appropriation, from funds obligated in one fiscal year and transferred in a 
subsequent fiscal year, assume the life of the multiple year appropriation? 

b. If both reimbursements and the obligating of the ordering agency’s appro- 
priation are affected, but the order is placed, the service is performed, and the 


reimbursement to a multiple year appropriation all occur during one fiscal year, 
does the reimbursement assume the life of the multiple year appropriation? 


Since the letter does not present any factual circumstances and as 
your questions are stated in general terms the decision rendered herein 
necessarily will likewise be stated in general terms. 
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Section 1210 of the act of September 6, 1950, Public Law 759, 64 
Stat. 765, reads as follows: 


No funds made available by this or any other Act shall be withdrawn from 
one appropriation account for credit to another, or to a working fund, except 
as authorized by law: Provided, That, except as otherwise specifically provided 
by law, any funds so withdrawn and credited shall be available for the same 
purposes, and subject to the same limitations, conditions, and restrictions, as 
provided by the Act appropriating such funds: Provided further, That any such 
withdrawal and credit shall be made, without warrant action, by check: Provided 
further, That no funds withdrawn and credited pursuant to section 601 of the 
Act of June 30, 1932, as amended (47 Stat. 417; 31 U. S. C. 686), shall be available 
for any period beyond that provided by the Act appropriating such funds. 

Section 601 of the act of June 30, 1932, as amended, 31 U. S. C. 686, 
provides in pertinent part, as follows: 

(a) Any executive department or independent establishment of the Govern- 
ment, or any bureau or office thereof, if funds are available therefor and if it 
is determined by the head of such executive department, establishment, bureau, 
or office to be in the interest of the Government so to do, may place orders with 
any other such department, establishment, bureau, or office for materials, sup- 
plies, equipment, work, or services, of any kind that such requisitioned Federal 
agency may be in a position to supply or equipped to render, and shall pay 
promptly by check to such Federal agency as may be requisitioned upon its 
written request, either in advance or upon the furnishing or performance thereof, 


all or part of the estimated or actual cost thereof as determined by such depart- 
ment, establishment, bureau, or office as may be requisitioned * * *. 


> * * * * * x 


(c) Orders placed as provided in subsection (a) shall be considered as obliga- 
tions upon appropriations in the same manner as orders or contracts placed 
with private contractors. Advance payments credited to special working funds 
shall remain available to the procuring agency for entering into contracts and 
other uses during the fiscal year or years for which the appropriation involved 
was made and thereafter until said appropriation lapses under the law to the 
surplus fund of the Treasury. 


While as stated in your letter the legislative history of section 1210 
evidences a specific intent to curtail the availability of advances to 
special working funds—House Report No. 1797, page 9, and Senate 
Report No. 1941, page 299, Eighty-first Congress, second session— 
the general purpose of the last proviso is more broadly stated in the 
House Report as “to so restrict the use of the authority contained 
in section 601 as to prevent continuation of availability beyond the 
period provided by the appropriating act” and in the Senate Report 
as “the performing agency will be in the same position as the ordering 
agency.” It necessarily follows that the effect of such proviso is not 
only to restrict the availability of funds of the ordering agency to the 
period provided by the appropriating act but, also, to place the per- 
forming agency in the same position as the ordering agency in. respect 
to the obligation of its own funds in carrying out section 601 orders. 
In other words, for all intents and purposes, section 1210 supersedes 
section 601 (c) of the 1932 act, as amended, supra, so that orders placed 
as provided in subsection (a) no longer may be considered as obliga- 
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tions upon appropriations in the same manner as orders or contracts 
placed with private contractors. 

The situation presented with the enactment of section 1210, supra, 
is identical to that which arose in 1936 upon the enactment of section 
8 of the act of June 22, 1936, 49 Stat. 1648, which provided as follows: 

After June 30, 1936, advance payments under the provisions of Title VI, Part 
II, of the Legislative Appropriation Act for the fiscal year 1933, shall have no 
longer period of availability for obligation than the appropriation from which 
such advance payments are made. 

The pertinent prior legislation as contained in section 601 (c) of 
the act of June 30, 1932, 47 Stat. 418, reads as follows: 


Orders placed as provided in subsection (a) shall be considered as obligations 
upon appropriations in the same manner as orders or contracts placed with 
private contractors Advance payments credited to a special working fund shall 
remain available until expended. 

Both the then War Department and the Navy Department had 
occasion to raise the question of the effect of section 8 of the June 
22, 1936 Act, supra, on the prior legislation, and two decisions—16 
Comp. Gen. 575; id. 752—were rendered on the matter. The latter 
decision, to the Secretary of War after referring to section 8, supra. 
held as follows: 

Under the provisions of this section, affecting all advances made under the 
cited law, if the appropriation from which the advance is made is not available 
for obligation either by its terms or under other general or special statute beyond 
the end of a certain fiscal year, the funds so advanced are not available beyond 
such date. This, of course, operated as a repeal of section 601 (c) of the act 
of June 30,1932 * * *, 

Subsequently, by the act of June 26, 1943, 57 Stat. 219, section 


601 (c) was reenacted as hereinbefore quoted. However, with the 
enactment of section 1210, supra, the situation reverted to that obtain- 


ing following the act of June 22, 1936. Accordingly, what was stated 
in 16 Comp. Gen. 752, supra, is equally for application now. That 
being the case, it must be held that, at the present time, with the 


effective repeal of section 601 (c), the placing of an order by one 
agency with another does not obligate the appropriation of the former 


agency as heretofore. Furthermore, section 1210 makes no distinction 
between payments in .advance and by way of reimbursement, it 
providing that funds withdrawn and credited shall not be available 
for any period beyond that provided by the act appropriating the 
funds. Accordingly, where work is performed or services rendered 
on a reimbursable basis by one agency for another over a period cov- 
ering more than one fiscal year, the respective annual appropriations 
of the serviced agency must be charged pro tanto with the work per- 
formed or services rendered in the particular fiscal year. In the light 
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of the foregoing, question 1 is answered in the negative and question 
2 in the affirmative. 

Inasmuch as question 3a is. predicated on the assumption that the 
placing of an order obligates the ordering agency’s appropriation in 
the same manner as orders placed with private contractors, and since 
it hereinbefore has been stated that the ordering action does not accom- 
plish that purpose, an answer to said question is not required. 

Question 3b is answered in the affirmative. 

With reference to the view expressed in your letter that section 1210 
of the 1950 act has no effect on reimbursements to the Working Cap- 
ital Funds established in the Department of Agriculture by the acts 
of 1943 and 1950 cited above, each of said acts expressly provides 
definite amounts as working capital for operation of the Funds to 
remain available until expended and that such Funds shall be reim- 
bursed from applicable appropriations or funds for the facilities or 
services furnished thereunder. As thus constituted the Funds are 
each clothed with the characteristics of a self-sustaining revolving 
fund, requiring no additional authority of law for the transfer of 
moneys used to reimburse the working capital expended in the course 
of operations. Since the foregoing reimbursement and availability 
until expended authorities are specifically provided in the acts of 
1943 and 1950, reimbursements to the involved Working Capital 
Funds do not come within the purview of section 601 of the 1932 act, 
as amended, and, therefore, are not affected by the last proviso to 
section 1210 of the 1950 act. 


[B-105112] 


Compensation—Panama Canal Pilots—Overtime, Night Dif- 
ferential and Holiday Pay Under the Federal Employees Pay 
Act of 1945, as Amended 


In view of the organizational changes transferring certain former personnel of 
the Panama Canal, including Panama Canal pilots, to the Panama Canal Com- 
pany and the holding of the Civil Service Commission that such pilots are now 
excluded from the provisions of the Classification Act of 1949 by section 202 
(20), Panama Canal pilots are not to be considered vessel employees within 
the meaning of section 102 (d) of the Federal Employees Pay Act of 1945, as 
amended, and therefore are subject to the overtime compensation, night dif- 
ferential and holiday extra compensation provisions of the 1945 act. 


Comptroller General Warren to Chief of Office, Panama Canal Com- 
pany, September 12, 1951: 


There has been received your letter of August 13, 1951, with en- 
closure, requesting decision whether pilots employed by the Panama 
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Canal Company for duty on vessels transiting the Panama Canal, 
as required by Rule 26 of Executive Order No. 4314, dated September 
25, 1925, as amended by Executive Order No. 9227, dated August 19, 
1942, are entitled to overtime compensation under section 201 of the 
Federal Employees Pay Act of 1945, 59 Stat. 296, and to night dif- 
ferential and holiday extra compensation under sections 301 and 302, 
respectively, of such act as amended by sections 10 and 11 of the Fed- 
eral Employees Pay Act of 1946, 60 Stat. 218. 

Prior to July 1, 1951, Panama Canal pilots were employees of the 
agency known as The Panama Canal. It was hed by the Civil Serv- 
ice Commission under authority of section 203 of the Classification Act 
of 1949, 63 Stat. 956, that such employees were within the exception of 
section 202 (8) of that act, 63 Stat. 955, relative to “officers and mem- 
bers of crews of vessels.” As a result of that holding, it was held in 
Office decision of October 16, 1950, 30 Comp. Gen. 158, as follows 
(quoting the syllabus) : 

Panama Canal pilots having been held by the Civil Service Commission to 
be officers or members of crews of vessels within the meaning of section 202 (8) 
of the Classification Act of 1949 and, as such, excepted from the compensation 
provisions of that Act, it is mandatory under said section that their compensa- 
tion be fixed and adjusted from time to time as nearly as is consistent with the 
public interest in accordance with prevailing rates and practices in the maritime 
industry; also, the effect of section 202 (8) is to render inapplicable to such 
pilots the overtime compensation provisions of section 201 of the Federal Em- 
ployees Pay Act of 1945, as amended. 

As stated in your letter, by section 3 of Executive Order 10263, 
dated June 29, 1951—effective July 1, 1951—issued pursuant to Pub- 
lic Law 841, 81st Congress, approv ed September 26, 1950, there were 
transferred to the Panama Railroad Company certain personnel of 
The Panama Canal, including the pilots here involved. Also, the 
name of the Panama Railroad C ompany was changed to “Panama 
C anal’ Company,” and the name of the agency previously known as 
The Panama Canal was changed to “Canal Zone Government.” 

According to the copy of a letter dated August 6, 1951, from the 
Chairman of the Civil Service Commission to you which accompanied 
your letter, it was held by the Commission that the pilots now are 
within the excluding provisions of section 202 (20) of the Classifica- 
tion Act of 1949, 63 Stat. 956, relative to the Panama Railroad Com- 
pany (now the Panama Canal Company), and that no other excluding 
paragraph of said section 202 has any application. 

In consequence of the organizational changes related above and 
the pertinent laws, you state that it appears Panama Canal pilots 
again are subject to the provisions of the Federal Employees Pay Act 
of 1945, as amended, unless they are “vessel employees” of the Panama 
Canal Company within the meaning of section 102 (d) of that act, 


59 Stat. 296, which provides that “This Act, except sections 606 and 
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607, shall not apply to * * * vessel employees of the Panama 
Railroad Company.” You point out that at the time of the enactment 
of the 1945 pay act, employees on ships operated by the Panama Rail- 
road Company were the vessel employees intended to be excluded by 
section 102 (d). 

I am of the opinion that the term “vessel employees of the Panama 
Railroad Company,” as used in section 102 (d) of the 1945 pay act 
has no different scope now from what it had at the time of enactment ; 
that is to say, such term originally included only employees employed 
on vessels operated by the Panama Railroad Company and the fact 
that Panama Canal pilots now are employees of the Panama Canal 
Company, the successor corporation, together with the fact that the 
pilots might broadly be viewed as “vessel employees” does not serve 
to bring such employees within the exemption provisions of section 
102 (d). Upon that basis, and in view of the provisions of section 
101 (a) of the Federal Employees Pay Act of 1945, 59 Stat. 295, 
applying the additional compensation provisions under consideration 
to employees of Government-owned or controlled corporations, it 
would appear that, effective from July 1, 1951, Panama Canal pilots 
are subject to the overtime compensation, night differential and holi- 
day extra compensation provisions of said 1945 act, as amended. 

It appears from the last paragraph of the above-mentioned letter of 
August 6, 1951, from the Chairman of the Civil Service Commission, 
that the Panama Canal Company will continue to fix the pay of pilots 
in accordance with rates in the maritime industry. In that connec- 
tion, it is assumed that the basic compensation so fixed will be a true 
basic rate for a 40-hour workweek; otherwise, there would appear 
tc be doubt whether the overtime compensation rates prescribed by 
section 201 of the 1945 act, 59 Stat. 296, would be for application to 
such basic compensation. Cf. Bay Ridge Operating Company v. 
Aaron, 334 U. S. 446, 464465. 

In further reference to the matter, there has been noted the suit 
now pending in the Court of Claims in the case of Elmer G. Abbott, 
et al. v. United States, C. Cls. No. 50208, wherein each of the 86 plain- 
tiffs seeks to recover extra compensation for services performed since 
July 1, 1945, on Sundays and holidays and overtime “on any days of 
the week therein,” as Panama Canal pilots—the claims, according to 
paragraph 3 of the petition, being founded upon “the Federal Em- 
ployees Pay Act of 1945 (section 203) and the Classification Act of 
1949,” 
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[B-105016] 


Contracts—Assignments—Set-Off Rights 


Payments due under a Government contract containing a “no set-off” clause 
which have been assigned pursuant to the Assignment of Claims Act of 1940 
may not be set-off against an indebtedness of the contractor to the United 
States arising independently of said contract. 

A partnership engaged in financing small and undercapitalized businesses either 
through loans or direct purchase and resale that loaned money to a contractor 
to assist in performance of a Government contract may be considered a proper 
assignee under the Assignment of Claims Act of 1940 and therefore entitled to 
receive amounts to become due under the contract which have been assigned to 
said partnership. 


Comptroller General Warren to Major A. E. Lafaver, Department 
of the Army, September 13, 1951: 

Reference is made to your letter of July 20, 1951, transmitting a 
voucher stated in favor of Oakley and Kingsbery, assignees of the 
G. I. Surplus Distributing Company, with the request that an ad- 
vance decision be rendered as to the propriety of payment on the 
voucher. 

The voucher is in the amount of $13,920.88, representing the con- 
tract price for certain Quartermaster supplies delivered by the G. IL. 
Surplus Distributing Company to Fort Hood, Texas, under contract 
No. DA-41-093-AIV-294, dated April 23, 1951. Paragraph 8 of the 
general provisions of the contract permitted the assignment of moneys 
coming due thereunder pursuant to the provisions of the Assignment 
of Claims Act of 1940, and on April 27, 1951, the G. I. Surplus Dis 
tributing Company assigned all the contract proceeds to the part- 
nership of Oakley and Kingsbery. It appears that a judgment in 
the amount of $19,418.24 subsequently was obtained by the United 
States against the G. I. Surplus Distributing Company, representing 
the balance due on some $90,000 worth of surplus property purchased 
on credit several years ago from the War Assets Administration. 

Your doubt as to the propriety of the proposed payment to the 
assignee is twofold. First, whether the partnership of Oakley and 
Kingsbery may be considered a proper assignee under the Assignment 
of Claims Act, and second, whether the indebtedness of the G. I. 
Surplus Distributing Company to the United States is one “arising 
independently” of the instant contract, which would preclude set-off 
by the Government against the assigned contract proceeds. 

Under the Assignment of Claims Act of 1940, 54 Stat. 1029, 31 
U.S. C. 203, moneys due from the United States under a contract pro- 
viding for payments of $1,000 or more may be assigned : 


* * * to a bank, trust company, or other financing institution, including 
any Federal lending agency : Provided, 
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3. That unless otherwise expressly permitted by such contract any such 
assignment shall cover all amounts payable under such contract and not already 
paid, shall not be made to more than one party, and shall not be subject to fur- 
ther assignment, except that any such assignment may be made to one party 
as agent or trustee for two or more parties participating in such 
financing * * * 

The Assignment of Claims Act, 54 Stat. 1030, further provides that 
certain contracts may contain a “no set-off” clause, as does the contract 


here involved, in which event payments to be made to an assignee 


* * * shall not be subject to reduction or set-off for any liability of any 


nature of the assignor to the United States or any department or agency thereof 
which arises independently of such contract * * *. 


. 


The question whether the indebtedness of the G. 1. Surplus Dis- 
tributing Company to the United States is one arising independently 
of the instant contract must be answered in the affirmative. Even if 
it be assumed that some part of the supplies furnished under the con- 
tract were purchased as surplus from the War Assets Administration 
and that payment therefor has not been made, it seems apparent that 
the debt as such is entirely independent of the contract here involved, 
which did not even come into existence until several years after the 
debt arose. 

With respect to the question whether the partnership of Oakley 
and Kingsbery may be considered proper assignees under the Assign- 
ment of Claims Act, there were submitted letters from three leading 
banks in Austin, Texas, written on behalf of the assignees, wherein 
it is stated that the firm of Oakley and Kingsbery has been for a 
number of years engaged in financing small and undercapitalized 
businesses, either through loans or direct purchase and resale. It 
appears that loans totalling in excess of $13,000 were made by Oakley 
and Kingsbery on the security of the instant assignment, a large part 
of which was used to purchase property to be delivered under the 
assigned contract. It is further understood that interest at the rate 
of six percent per annum is payable by the contractor on such loans. 
It appears, therefore, that Oakley and Kingsbery are and have been 
engaged in business, at least in part, as a financing institution, and 
that they did lend money to the G. I. Surplus Distributing Company 
to assist them in performing their contract with the Department of 
the Army. 

Under the circumstances you are advised that the assignment to 
Oakley and Kingsbery may be recognized as a valid assignment under 
the Assignment of Claims Act, and payment on the voucher submitted 
is authorized, if otherwise correct. 

The voucher and accompanying papers are returned herewith, 
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[B-105021] 


Taxicab Fares—Travel Within Limits of Official Duty Station 


Employees who use taxicabs within their official stations in connection with day- 
to-day operations may be reimbursed fares and tips on a monthly basis, provided 
the travel is properly approved on the voucher as advantageous to the Govern- 
ment, as required under paragraph 11 of the Standardized Government Travel 
Regulations, and a uniform and reasonable basis for allowing tips is established. 
Acting Comptroller General Yates to the Administrator, General 


Services Administration, September 17, 1951: 


Reference is made to your letter of July 26, 1951, requesting decision 
with respect to the method of reimbursement and the amount which 
may be reimbursed for use of taxicabs within the official station of 
officials of your Administration in connection with day-to-day oper- 
ations. 

You state that under the procedures being drafted by your Admin- 
istration, reimbursement will be allowed upon a monthly basis upon 
submission of a voucher listing the dates, points of travel, and the 
actual amounts paid. The three questions and related information, 
are stated by you, as follows, and will be answered in the order 
presented. 

1. Will it be permissible to claim reimbursement on Standard Form No. 1129, 
Voucher for Petty Purchases? 

2. Vouchers will be approved by authorized officials in accordance with para- 
graph 11 of the Standardized Government Travel Regulations. Will special or 
additional certificates be required by payee or approving official? 

3. Custom dictates the giving of small amounts in addition to the regular fares 
for taxi hire as tips. These items are reimbursed to travelers from their per 
diem allowance for travel away from their official station. Would it be per- 
missible to also reimburse officials for tips paid to taxi drivers for transportation 
furnished at their headquarters? If these reimbursements are permissible, ap- 
propriate administrative controls will be established to allow payment of tips 
commensurate with the fare paid. 

There is no present objection to reimbursement being claimed on 
Standard Form No. 1129 and your first question is answered in the 
affirmative. 

Under paragraph 11 of the Standardized Government Travel Regu- 
lations, it is required that the approval for use of taxicabs at official 
station specifically must state that the use thereof was advantageous 
to the Government. Thus, the mere approval of the voucher without 
the required determination of advantage will not suffice. However, no 
necessity is perceived for more than a single properly worded admin- 
istrative approval on the voucher, nor for other than the payee’s usual 
certification as to the correctness of the voucher and nonreceipt of 
payment or credit. Question 2 is answered accordingly. 
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Provided a uniform and reasonable basis is established for allowing 
reimbursement for tips there would appear to be no objection thereto. 

This Office presently is considering prescribing a standard form on 
which to claim reimbursement for taxicab fares and what is said 
hereinbefore is subject to modification, if necessary, at the time such 
« form, and procedures with respect thereto, is prescribed. 


[B-105384] 


Courts—Judges—Vacations—Effect of Annual Leave Re- 
strictions in Independent Offices Appropriation Act, 1952 


The provisions of section 3 (c) of the act of April 1, 1942, authorizing the grant- 
ing of 36 days of vacation during a calendar year to judges of the Municipal 
Court for the District of Columbia are not affected by the provisions in section 
601, title VI, of the Independent Offices Appropriation Act, 1952, prohibiting the 
expenditure of funds for payment for 1951 annual leave accruals of officers and 
employees unused at the close of business on June 30, 1952, and reducing the rate 
of annual leave earned after July 1, 1951, by such officers and employees. 


Comptroller General Warren to the Chief Judge, Municipal Court 
for the District of Columbia, September 20, 1951: 


Reference is made to your letter of August 30, 1951, presenting for 
decision several questions concerning the effect of section 601, title VI, 
of the Independent Offices Appropriation Act, 1952 (Public Law 137, 
approved August 31, 1951), 65 Stat. 291, upon the provisions of section 
3 (c) of the act of April 1, 1942, 56 Stat. 191, relating to the vacations 
of judges of the Municipal Court for the District of Columbia. 

The questions are stated in your letter as follows: 


1. Do the provisions of said Section 601 of Title VI of H. R. 3880 apply to the 
Judges of this Court, assuming it becomes law? 

2. Where a Judge of this Court has taken the full amount of his annual leave 
of 36 court days under the “vacation section” prior to H. R. 3880 becoming law, 
will such Judge be obliged to refund in cash any part of said annual leave or 
vacation? 

3. Where, prior to H. R. 3880 becoming law (if it does become law), some of 
the Judges of this Court have taken only part or none of the annual leave 
permitted to them under said “vacation section,” does the fact that thereafter 
H. R. 3880 becomes law preclude such Judges from taking all or the remainder 
of the vacations to which they were entitled under said “vacation section?” 


Section 3 (c) of the act of April 1, 1942, 56 Stat. 191, referred to in 
your letter as the “vacation section,” provides: 


“Each judge shall be entitled to vacation, which shall not exceed thirty-six 
court days in any one calendar year, and which shall be taken at such times as 
may be determined by the chief judge.” 
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The language of the said section, in contradistinction to the lan- 
guage in the annual leave act of March 14, 1936, 49 Stat. 1161, and 
similar leave acts, makes no specific grant of vacation or annual leave 
but merely provides that each judge shall be entitled to a vacation 
which shall not exceed 36 court days in any one calendar year. In 
other words, under the “vacation section,” a judge of the Municipal 
Court for the District of Columbia is not entitled, as a matter of right, 
to 36 days of vacation leave in any one calendar year, that number 
being merely a limitation upon the leave that can be granted, ap- 
parently as permitted by the business of the court in the discretion of 
the Chief Judge. Neither does the said section, in further variance 
from the provisions of the 1936 act, authorize the accumulation of 
unused vacation leave from one calendar year to another. See 
B-41726, May 6, 1944. 

Section 601, title V1, of the Independent Offices Appropriation Act, 
1952, 65 Stat. 291, in pertinent part, reads as follows: 

No part of the funds of, or available for expenditure by any corporation or 
agency included in this or any other Act, including the government of the District 
of Columbia, shall be available to pay for annual leave accumulated by any 
civilian officer or employee during the calendar year 1951 and unused at the close 
of business on June 30, 1952: Provided, That after July 1, 1951, no civilian 
officer or employee shall be entitled to earn annual leave at a rate in excess of 
twenty days per year: * * #* 

While the said section 601 applies clearly to civilian officers and 
employees of the District of Columbia who are authorized by law to 
earn and accumulate annua] leave—such as those within the purview 
of the 1936 leave act—the application of the section to judges of the 
Municipal Court for the District of Columbia is not so clear. As 
indicated above, such judges do not earn leave in the sense of the 
language of section 601—the leave authorized by the “vacation 
section” of the act of April 1, 1942, being unrelated to the amount 
of service rendered by the judges in any one calendar year—and 
neither are judges entitled to accumulate vacation leave, nor, upon 
separation, are they entitled to a lump-sum payment for any unused 
portion of their allowable vacation leave. Accordingly, and in the 
absence of any indication in the legislative history of said section 601, 
showing an intent of the Congress to amend the vacation section of 
the 1942 act, it is concluded that the provisions of the said vacation 
section are unchanged. Question 1 of your submission therefore is 
answered in the negative which answer renders unnecessary any 
answers to questions 2 and 3. 
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[B-104374] 


Disability Retirement Pay—Members of the Naval Reserve 
on Training Duty 

A member of the Naval Reserve on extended training duty who was placed on 
the temporary disability retired list for a disability not the result of an injury 
in the performance of such duty is not entitled to the retirement benefits pro- 
vided in subsections 402 (a) and (b) of the Career Compensation Act of 1949 for 
members of the uniformed services called or ordered to active duty for a period 
in excess of 30 days, neither is such member entitled to the retirement benefits 


provided in subsection 402 (c) of the act for members disabled as the result of 
an injury in the performance of duty. 


Assistant Comptroller General Yates to J. B. Warner, Department 
of the Navy, September 21, 1951: 


The Judge Advocate General of the Navy, by direction of the Secre- 
tary of the Navy, has forwarded to this Office your letter of April 
24, 1951, requesting decision as to whether Machinist Lawrence J. 
Walker, USNR, is entitled to retirement pay, beginning February 1, 
1951, computed under the provisions of section 402 (d) of the Career 
Compensation Act of 1949, 63 Stat. 818. 

It appears that by orders of Headquarters Sixth Nava! District, 
United States Naval Base, Naval Base, South Carolina, dated June 
28, 1948, Mr. Walker was directed, under the authority of Article 
H-5306, Bureau of Naval Personnel Manual (training duty of Naval 
Reserve personnel), to report to a representative of the Commandant, 
Sixth Naval District, United States Naval Base, Charleston, South 
Carolina, “for further assignment to training duty by him for a period 
of indefinite time;” that he reported in accordance with the said 
orders on July 1, 1948; that on July 14, 1948, the above orders of 
June 28, 1948, were modified so as to direct termination of his training 
duty on or before September 30, 1948; that on September 30, 1948, 
the said orders of June 28, 1948, were modified so as to direct release 
from “active duty” on December 30, 1948; and that by successive 
modifications of the orders of June 28, 1948, Mr. Walker’s period of 
training duty was further extended to March 30, 1949, to June 30, 
1949, to September 30, 1949, to October 31, 1949, and to December 31, 
1949. It further appears that by orders of U. S. Naval Hospital, 
Charleston Naval Base, Naval Base, South Carolina, dated Decem- 
ber 8, 1949, Mr. Walker was directed to proceed and report to U. S. 
Naval Hospital, National Naval Medical Center, Bethesda, Mary- 
land, for further treatment and disposition; that. he reported in 
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accordance with said orders and was admitted for treatment on 
December 9, 1949; and that he was discharged from treatment, no 
further hospitalization indicated, on August 18, 1950. Also, it ap- 
pears that on January 23, 1951, the Chief of Naval Personnel advised 
Mr. Walker that on February 1, 1951, he would be placed on the 
temporary disability retired list with disability of 80 per centum, 
in the rank of machinist, with nine years’ active service, and with 
entitlement to retired pay computed under Title 37, section 272 (d), 
United States Code (section 402 (d) of the Career Compensation Act 
of 1949 supra). It further appears that orders of the Chief of Nava! 
Personnel dated January 24, 1951, directed Mr. Walker to report to 
the Commanding Officer, Naval Receiving Station, Naval Base, 
Charleston, South Carolina, in connection with procedures incident to 
his release from “active duty” and, upon completion, to proceed to his 
home in connection with retirement, and upon his being placed on 
the temporary disability retired list of the United States Navy on 
February 1, 1951, to regard himself as relieved of all “active duty” 
as of that date. 


The letter of the Judge Advocate General forwarding the request 
for decision in this case is in part as follows: 


It is noted that the basic correspondence omits any reference to the fact that 
the Secretary of the Navy considered this case on 4 October 1950 and found 
as follows: 

“In reviewing the record in this member's case, it is noted that he was ordered 
to extended training duty on 28 June 1948 and, through successive modifications 
of orders, was continued on the same type of extended training duty until hos- 
pitalized on 8 December 1949. His disability is the result of disease ( Epilepsy, 
Grand Mal—Code No. 3531) and is rated 80 per centum. This case presents 
the question whether this member’s duty was ‘extended active duty’ within the 
provisions of Section 402 (b) of the Career Compensation Act of 1949, or whether 
it was only ‘training duty’ since his orders contained the statement, ‘issued in 
accordance with the authority contained in Article H-5306, Bureau of Naval 
Personnel Manual.’ 

“Article H-5306 of the Bureau of Naval Personnel Manual refers only to short 
periods of training duty. A portion of this article, subparagraph (2), reads, 
‘* * * no individual or organization shall be given in excess of 14 days’ 
training duty with pay, exclusive of travel time, annually, without authority of 
the Bureau of Naval Personnel.’ The member in this case was retained on 
active service for a period of approximately 18 months prior to hospitalization 
and performed such duties as normally assigned members of the Regular Navy. 
His employment included ‘Assistant for Naval Reserve Material—Layouts,’ 
‘checking machine tools for rehabilitation of Naval Reserve Training Centers 
(Shop Machines)’ and ‘Assistant for Material and Installations.’ Three semi- 
annual fitness reports were submitted on this member covering this period of 
employment.” 


The case was again considered by the Secretary of the Navy on 17 January 
1951 and it was further found: 

“* * * it is to be noted that the controlling circumstance in the present 
case * * * is that this member, although ordered to training duty, actually 
performed what amounted to extended active duty.” 
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Section 4 of the Naval Aviation Personnel Act of 1940, 54 Stat. 864, 
as amended by section 1 of the act of June 20, 1949, 63 Stat. 201, 
provides, in pertinent part, that: 


All officers, nurses, warrant officers, and enlisted men of the United States 
Naval Reserve or United States Marine Corps Reserve who— 

(1) if called or ordered into active naval or military service by the Federal 
Government for extended naval or military service in excess of thirty days, 
suffer disability or death in line of duty from disease while so employed; or 

(2) if called or ordered by the Federal Government to active naval or military 
service or to perform active duty for training or inactive-duty training for 
any period of time, suffer disability or death in line of duty from injury while 
sc employed; 


shall be deemed to have been in the active naval service during such period, and 
they or their beneficiaries shall be in all respects entitled to receive the same 
pensions, compensation, death gratuity, retirement pay, hospital benefits, and 
pay and allowances as are now or may hereafter be provided by law or regulation 
for officers, warrant officers, nurses, and enlisted men of ao grades 
and length of service of the Regular Navy or Marine Corps * * 


Those provisions of the said 1940 act, as emended, which pertain to 
retirement—except as they may be material in relation to the review 
provisions of section 302 of the Servicemen’s Readjustment Act of 
1944, 58 Stat. 287—were wholly superseded by section 402 of the 
Career Compensation Act of 1949, 63 Stat. 816. Compare B-100262, 
April 25, 1951, 30 Comp. Gen. 409. 

The said section 402 of the Career Compensation Act provides in 
pertinent part that: 


(a) Upon a determination by the Secretary concerned (1) that a member of 
a Regular component of the uniformed services entitled to receive basic pay, 
or a member of a Reserve component of the uniformed services entitled to re- 
ceive basic pay who has been called or ordered to extended active duty for a 
period in excess of thirty days, is unfit to perform the duties of his office, rank, 
grade, or rating, by reason of physical disability incurred while entitled to re- 
ceive basic pay; (2) that such disability is not due to the intentional mis- 
conduct or willful neglect of such member and that such disability was not 
incurred during a period of unauthorized absence of such member; (3) that 
such disability is 30 per centum or more in accordance with the standard 
schedule of rating disabilities in current use by the Veterans’ Administration; 
(4) that such disability was the proximate result of the performance of active 
duty; and (5) that accepted medical princples indicate that such disability may 
be of a permanent nature, the name of such member shall be placed upon the 
temporary disability retired list of his service by the Secretary concerned and 
such member shall be entitled to receive disability retirement pay as pre- 
scribed in subsection (d) of this section: Provided, That if condition (5) above 
is met by a finding that such disability is of a permanent nature, such mem- 
ber may be retired by the Secretary concerned and, upon retirement, shall be en- 
titled to receive disability retirement pay as prescribed in subsection (d) of 
this section: Provided further, That if condition (3) above is not met because the 
disability is determined to be less than 30 per centum, the member concerned 
shall not be eligible for any disability retirement provided in this section, but 
may be separated for physical disability from the service concerned and upon 
separation shall be entitled to receive disability severance pay as prescribed in 
section 403 of this title: Provided further, That any disability shown to have 
been incurred in line of duty during a period of active service in time of war or 
national emergency shall be considered to be the proximate result of the per- 
formance of active duty. 
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(b) Upon a determination by the Secretary concerned (1) that a member of a 
Regular component of the uniformed services entitled to receive basic pay, or a 
member of a Reserve component of the uniformed services entitled to receive 
basic pay who has been called or ordered to extended active duty for a period 
in excess of thirty days, is unfit to perform the duties of his office, rank, grade, 
or rating, by reason of physical disability incurred while entitled to receive basic 
pay; (2) that such disability is not due to the intentional misconduct or willful 
neglect of such member and that such disability was not incurred during a period 
of unauthorized absence of such member; (3) that such disability is 30 per 
centum or more in accordance with the standard schedule of rating disabilities 
in current use by the Veterans’ Administration; (4) that such member has 
completed at least eight years of active service as defined in section 412 of this 
title; and (5) that accepted medical principles indicate that such disability may 
be of a permanent nature, the name of such member shall be placed upon the 
temporary disability retired list of his service by the Secretary concerned and 
such members shall be entitled to receive disability retirement pay as prescribed 
in subsection (d) of this section: Provided, That if condition (5) above is met 
by a finding that such disability is of a permanent nature, such member may be 
retired by the Secretary concerned and, upon retirement, shall be entitled to 
receive disability retirement pay as prescribed in subsection (d) of this section: 
Provided further, That if condition (3) above is not met because the disability 
is determined to be less than 30 per centum, the member concerned shall not be 
eligible for any disability retirement provided in this section, but may be sepa- 
rated for physical disability from the service concerned and upon separation 
shall be entitled to receive disability severance pay as prescribed in section 403 
of this title: And provided further, That regardless of the percentage of disability 
determined to have been incurred, if condition (4) above is not met because the 
member concerned has completed less than eight years of active service as defined 
in section 412 of this title at the time he would otherwise have been retired 
pursuant to this subsection, the member concerned shall not be eligible for any 
disability retirement provided in this section, but may be separated for physical 
disability from the service concerned and upon separation shall be entitled to 
receive disability severance pay as prescribed in section 403 of this title. 

(c) Upon a determination by the Secretary concerned (1) that a member of 
the uniformed services, other than those members covered in subsections (a) 
and (b) of this section, is unfit to perform the duties of his office, rank, grade, 
or rating by reason of physical disability resulting from an injury; (2) that such 
injury was not the result of the intentional misconduct or willful neglect of such 
member; (3) that such disability is 30 per centum or more in accordance with 
the standard schedule of rating disabilities in current use by the Veterans’ Ad- 
ministration; (4) that such injury was the proximate result of the performance 
of active duty, full-time training duty, other full-time duty, or inactive duty 
training, as the case may be; and (5) that accepted medical principles indicate 
that such disability may be of a permanent nature, the name of such member 
shall be placed upon the temporary disability retired list of his service by the 
Secretary concerned and such member shall be entitled to receive disability 
retirement pay as prescribed in subsection (d) of this section: Provided, That if 
condition (5) above is met by a finding that such disability is of a permanent 
nature, such member may be retired by the Secretary concerned and, upon retire- 
ment, shall be entitled to receive disability retirement pay as prescribed in 
subsection (d) of this section: Provided further, That if condition (3) above is 
not met because the disability is determined to be less than 30 per centum, the 
member concerned shall not be eligible for any disability retirement provided 
in this section, but may be separated for physical disability from the service 
concerned and upon separation shall be’entitled to receive disability severance 
pay as prescribed in section 403 of this title. 

(d) A member of the uniformed services whose name is placed upon the 
temporary disability retired list of his service pursuant to subsections (a), (b), 
or (c) of this section, for the period during which his name is carried on such 
temporary disability retired list, but in no event to exceed a period of five years, 
or a member of the uniformed services who is retired pursuant to the provi- 
sions of this title, shall be entitled to receive disability retirement pay 
computed * * *, 
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The letter of the Judge Advocate General suggests that Mr. Walker 
may have been eligible for retirement under the above-quoted sub- 
section 402 (b). However, there is no showing in the case of a de- 
termination by the Secretary of the Navy—as would be required under 
that subsection—that Mr. Walker incurred epilepsy while entitled to 
receive basic pay. Moreover, subsection 402 (a) and 402 (b), supra, 
pertain only to members of the Regular components and to members 
of Reserve components who have been called or ordered to extended 
active duty for a period in excess of 30 days. Subsection 402 (c) per- 
tains to members. of the uniformed services other than those covered 
by subsections (a) and (b) and authorizes retirement, under speci- 
fied conditions, for such members who become physically disabled 
from an injury which is the proximate result of the performance of 
active duty, full-time training duty, other full-time duty, or inactive- 
duty training, as the case may be. While Mr. Walker’s orders called 
for and doubtless contemplated the performance of full-time training 
duty, as distinguished from extended active duty, it is urged that he 
actually performed what amounted to active duty. However, the 
statute makes no exception in the case of training duty which might 
be considered the equivalent of active duty. Instead, the statute 
clearly differentiates between reservists on extended active duty and 
those in other categories, including those on full-time training duty, 
regardless of its duration. Compare Navy Department Court Mar- 
tial Order No. 4-1948, pages 134, 139, holding that reservists perform- 
ing training duty in excess of 30 days are not “called or ordered into 
active naval * * * service” within the meaning of section 4 of 
the Naval Aviation Personnel Act of 1940, 54 Stat. 864. Also, com- 
pare Navy Department Court Martial Order No. 5-1950, page 209, 
holding that a warrant officer of the Naval Reserve hospitalized while 
serving on training duty directed to be of some nine months’ duration, 
and subsequently found to be permanently unfit by reason of disease 
for the performance of any duty in the naval service, was not eligible 
for physical disability retirement under any provision of law. 

The letter of the Judge Advocate General quotes from a decision 
of this Office dated April 13, 1948, B-74143, to the effect that orders 
should not be given an effect diametrically opposite to that which 
was intended by the issuing authority, and contrary to what the officer 
understood the orders to require. That case involved attendance at 
a two weeks’ seminar—unquestionably training duty—under orders 
which, apparently through subterfuge, ostensibly required the per- 
formance of active duty. It does not appear that there was any sub- 
terfuge or any mistake in the phrasing of Mr. Walker’s orders, or 
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that the issuing authority intended, when directing him to perform 
training duty, that he actually would perform some other type of 
duty, or that Mr. Walker, himself, understood that his orders to train- 
ing duty were not intended to direct him to perform training duty. 
Hence, it must be concluded that Mr. Walker is not entitled to retire- 
ment benefits under subsections 402 (a) or 402 (b) of the Career Com- 
pensation Act, since he was not ordered to extended active duty for 
a period in excess of 30 days, and that he is not entitled to retirement 
benefits under subsection 402 (c) since his disability was not the result 


of an injury. Accordingly, the question presented is answered in the 
negative. 


[B-59805] 


Contracts—Final Settlement Date—Miller Act of August 24, 
1935 


Under the Miller Act of August 24, 1935, providing that the Comptroller General 
is authorized and directed to furnish a certified statement of the date of final 
settlement of contracts within the purview of that act which shall be conclusive 
upon the parties, the date stated in a General Accounting Office certificate as the 
date of final settlement of the contract is the date he administrative office de- 
termines what is due and owing under the contract, notwithstanding the fact 
that contractor has appealed such determination to a review board or has filed 
suits in the Court of Claims for additional amounts due under the contract. 


Comptroller General Warren to Crowell & Rouse, September 24, 


1951: 


Reference is made to your letter of June 8, 1951, with further refer- 
ence to the date of final settlement of contract No. NOy-6303, Specifi- 
cation No. 11264, dated October 18, 1943, between the United States of 
America and Anthony M. Meyerstein, Inc., for two floating cranes. 

In your letter you maintain, as in previous correspondence, that the 
certificate issued by this Office on September 20, 1950, certifying July 
29, 1946, as the date of final settlement under the above contract, was 
incorrect, substantially for the reason that your investigation has dis- 
closed that the said Anthony M. Meyerstein, Inc., has brought two ac- 
tions against the United States in the Court of Claims for the recovery 
of certain amounts which the contractor claims to be due under his 
prime contract for the floating cranes referred to. You point out that 
an examination of the petitions in the abovementioned actions, with 
the exhibits annexed thereto, clearly indicates that various questions 
pertaining to the contract between the United States and Anthony M. 
Meyerstein, Inc., have not been settled up to the present time and re- 
main open for the determination of the Court. You further state that 
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it appears from the petitions that the claimant, Anthony M. Meyer- 
stein, Inc., had filed its claim with the Bureau of Yards and Docks, 
which claim was referred to the Navy Department War Contracts Re- 
hef Board for determination; that the final determination of said 
Board appears to have been filed on December 27, 1948, denying the 
claim; and that the determination and the statement of facts recited 
therein stated that the contractor appealed to the Navy Board of Con- 
tract Appeals, where the matter is still pending. In view thereof, you 
contend that it is apparent that the whole matter still remained open 
and unsettled at the time of filing said determination of the Navy De- 
partment War Contracts Relief Board on December 27, 1948, and, ac- 
cordingly, it is clear to you that the date of final settlement of the con- 
tract in question definitely could not have been July 29, 1946, as stated 
in the certificate issued by this Office. 

As you were informed in Office decision dated December 28, 1950, 
B-59805, a report obtained from the Department of the Navy, Bureau 
of Yards and Docks, advised that the work under the contract was com- 
pleted on or about May 30, 1945. Subsequently, Change Order “B,” 
dated July 29, 1946, summarized all changes to the contract and rep- 
resents the Department of the Navy’s determinations of the amount of 
increases and decreases in the contract price. The resulting unpaid 
balance of the contract, approximately $41,000, has not been paid and 
that amount, plus $264,424.62, representing a claim for an increase in 
the contract price, is, as you state, presently the subject of suit by the 
contractor against the Government in the United States Court of 
Claims. However, as was further stated in the decision of December 
28, 1950, the fact that all items in dispute may not have been adjusted 
finally does not prevent an administrative determination as to what is 
due and owing under a contract from amounting to final settlement, the 
courts having held specifically that final settlement may be made prior 
to a final determination of the merits of extra work claims. See the 
various cases cited in the decision of December 28, 1950. 

It is true, of course, that the question of what constitutes the date of 
final payment has been the subject of many conflicting decisions 
through the years, but it was clarified considerably if not put at rest by 
decision of the Supreme Court of the United States on March 5, 1934, in 
the case of Globe Indemnity Company v. United States, 291 U.S. 476. 
That decision held that the date of final settlement which fixes the time 
within which suit is permitted is the date of determination made and 
recorded in accordance with established administrative practice by the 
administrative officer or department having the contract in charge; 
that the contract has been completed and that the final payment is due. 
In that case there was presented a factual situation somewhat similar 

225273°—53——9 
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to the case here involved. There, the First Assistant Secretary of the 
Department of the Interior under date of June 16, 1927, forwarded the 
claim of a contractor to the General Accounting Office for direct settle- 
ment by a letter which stated that the contract had been completely 
performed and that, after deducting a stipulated amount as liquidated 
damage for delay in performance, the balance due was $8,889.30. The 
letter concluded: “The claim has received administrative examina- 
tion, is approved for $8889.30, and I recommend that the amount found 
due be paid” from a designated appropriation. Four months later, 
on October 26, 1927, the General Accounting Office issued its formal 
certificate of settlement confirming the balance found due by the De- 
partment of the Interior, and the claim was paid by the Treasurer of 
the United States on November 5, 1927. The question presented was 
whether final settlement under the act was effected by the action of the 
Interior Department of June 16, 1927, or only by the certificate of the 
General Accounting Office of October 26. The Supreme Court of the 
United States stated, in pertinent part, as follows: 


The policy of the statute to afford protection to the interests of laborers and 
material men would not be effected unless they were allowed to bring suit with 
reasonable promptness after the United States has determined that it will have 
no claim on the bond and unless the date of final settlement which fixes the 
time within which suit is permitted could be ascertained with reasonable cer- 
tainty and finality. A determination, made and recorded in accordance with 
established administrative practice by the administrative officer or department 
having the contract in charge, that the contract has been completed and that 
the final payment is due, fulfills these requirements. See /llinois Surety Co. v. 
United States to the use of Peeler, supra. Such was the determination made 
here by the Interior Department, which alone was in possession of the knowledge 
and data necessary to prompt decision. The Department, in forwarding the 
claim, made every determination prerequisite to payment. See Z/ilinois Surety 
Co. v. United States to the use of Peeler, supra; Mandel v. United 3tates, supra. 
It declared that the contract had been completely performed ; it stated the balance 
due after deducting the stipulated amount for liquidated damages for delay; 
it declared that the claim had received administrative examination and was 
approved for the balance found due; and it recorded its findings. * * * If, 
as respondent maintains, this determination may be supplanted by a subsequent 
settlement by the Comptroller General. the subcontractors could never be certain 
that the departmental determination would mark the period of limitation, and 
suits begun within the statutory period measured from this determination might 
have to be discontinued and begun anew if the departmental head or disbursing 
officer should later refer the claim to the Comptroller General. A construction 
so out of harmony with administrative practice, so inconvenient in operation 
and so inconsistent with the obvious purpose of the statute is not to be entertained. 


The Court then concluded by saying: 


No such consequences either to the government or to subcontractors can result 
from treating the departmental settlement as the final one within the meaning 
of the Heard Act. There is no more occasion for delaying suit on the bond 
because of the contingency that the departmental determination may not be 
approved by the Comptroller General in his auditing of the accounts, than because 
of the contingency that any administrative determination may not be approved 
by the courts. * * * [Italics supplied.] 
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While the Globe Indemnity case arose under the Heard Act of 1894, 
28 Stat. 278, and notwithstanding the fact that the Miller Act of 
August 24, 1935, 49 Stat. 793, established a new procedure, it did not 
in any way change the basis for determining the date of final settle- 
ment. Section 3 of the latter act provides that “The Comptroller 
General is authorized and directed to furnish * * * a certified 
statement of the date of such settlement, which shall be conclusive as 
to such date upon the parties.” Reading this provision in the light 
of the Supreme Court decision, there obviously is no legal basis for 
departing from the rule which the Court has so emphatically declared 
with respect to the term “final settlement” under the earlier act. 

Accordingly, it must be held that since the record in the present case 
indicates that the administrative determination that the work had been 
completed, and as to the final balance due was made on July 29, 1946, 
the certificate previously furnished you in the matter must remain 
unchanged. 


[B-100314] 


Contracts—Defaults—Payments to Completing Sureties 


The rights of sureties, who complete the work of a defaulting contractor, to the 
retained percentages and unpaid progress estimates earned by the contractor 
prior to default are derived primarily from the sureties subrogation to the rights 
of the contractor and are inferior to the Government’s right of set-off for an 
independent debt of the contractor, however, the Government may by agreement 
reimburse the surety for completion costs out of such funds. 


Comptroller General Warren to the Secretary of the Treasury, Sep- 


tember 24, 1951: 


Reference is made to your letter of December 21, 1950, requesting 
a decision as to the propriety of certain proposed payments to the 
Maine Bonding and Casualty Company and the Seaboard Surety 
Company, sureties on the performance and payment bonds furnished 
by Rice Brothers Corporation, East Boothbay, Maine, under con- 
tract No. Teg-37743, dated January 13, 1949. 

By the terms of the contract the Rice Brothers Corporation agreed 
to construct two lightships for the United States Coast Guard for 
the total sum of $909,256.12, including change orders. Both vessels 
were required to be completed on or before May 20, 1950, with finished 
plans and specifications therefor to be delivered by August 19, 1950. 
The contract contained a provision for the assessment of liquidated 
damages at the rate of $150 per ship for each calendar day’s delay in 
delivery, and $150 per day for each day’s delay in delivery of the 











104 DECISIONS OF THE COMPTROLLER GENERAL (31 


plans and specifications. Performance and payment bonds in the 
sum of $451,304 each were furnished by the contractor. 

The contractor having failed to complete the work within the time 
specified, its right to proceed further with performance was termi- 
nated by written notice dated November 7, 1950, as permitted by 
article 9 of the contract, and negotiations were begun with the sure- 
ties to complete the vessels. At that time the contractor’s invoices for 
work performed during the months of August, September, and Octo- 
ber 1950, totaling $39,204.99, had not been paid. For work per- 
formed prior to August 1950, totaling $849,307 in invoice value, the 
contractor had been paid $764,376.30 and the Government had re- 
tained the sum of $84,930.70 as permitted by article 16 of the contract. 
In addition to the $84,930.70 in retained percentages and the $39, 
204.99 in unpaid progress estimates, there was a balance due under 
the contract of $20,744.13, making a total of $144,879.82 of the full 
contract price still in the hands of the Government. 

Several conferences were held between the sureties and the Gov- 
ernment with respect to completing the work, and by letter of 
November 13, 1950, the sureties advised the Coast Guard, in pertinent 
part, as follows: 


* * * you are hereby notified that the Sureties elect to take over and 
complete the work undertaken by Rice Brothers Corporation under the above- 
numbered contract dated January 18, 1949. upon the following conditions and 
for the following considerations: 

1. That the Government will agree to accept the arrangements for completing 
the work, namely. that the supervision and management for such work shall 
be performed by Mr. William Adams in the yards of Rice Brothers Corporation 
in East Boothbay, Maine, * * * 

2. That the Government will make all future payments under the above 
described contract to the Sureties, jointly, including all retained percentages, 
except those required to be retained by the contract terms. Such payments 
shall be made upon submission of the first progress estimate, providing satis- 
factory progress is being made with the work. and shall include all payment 
estimates up to date. 

It is understood by the action of the Government in terminating the contractor’s 
right to proceed under Article 9 of the above described contract on November 7, 
1950 (receipt of which was acknowledged by the contractor, Rice Brothers Cor- 
poration) and by the election of the Sureties to take over and complete the 
remaining work under the contract that the Sureties assume and are entitled to 
exercise all obligations and/or rights under the contract, as amended to date, 
and that likewise, the Government may now look to the Sureties for completion 
of all work required by such contract 

By issuance of the termination of contractor’s right to proceed, the Govern- 
ment has, in accordance with the decision of U. 8. v. American Surety Co., 322 
U. S. 96, waived its right to the collection of liquidated damages accrued to 
date. No other offsets or collections are waived by such decision. 


In reply to that letter the contracting officer, by letter dated Novem- 
ber 14, 1950, after quoting the paragraphs thereof numbered 1 and 2, 
stated as follows: 


_The above stated arrangements are satisfactory to the Coast Guard with the 
distinct understanding that they shall not constitute a change or modification in 
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the terms of the basic contract. In connection with 2 above, payments will be 
made when, in the judgment of the Coast Guard, progress is satisfactory. 

The Coast Guard notes the matter contained in the next to the last paragraph 
of your letter referring to the decision in the case of the U. 8. v. American Surety 
Company, 322 U. S. 96. The Coast Guard also does not consider that said deci- 
sion in any way has the effect of modifying the terms and conditions of the 
aforementioned contract i 

Upon receipt of the letter dated November 14, 1950, from the con- 
tracting officer, the sureties began work on completion of the vessels. 
Thereafter, on November 17, 1950, the Commissioner of Internal Rev- 
enue addressed a letter to the Coast Guard stating that the Rice 
Brothers Corporation was indebted to the United States in the amount 
of $230,880.74 plus interest for unpaid income and excess profits taxes 
for the years 1941, 1942, and 1943, and requésting that any moneys 
due Rice Brothers Corporation under the contract involved be with- 
held and applied against its tax liability. It is understood that both 
vessels now have been completed by the sureties and accepted by 
the Coast Guard. 

You request a decision as to whether payment may be made to the 
sureties of the $39,204.99 in progress estimates for August, September, 
and October, 1950, in accordance with the terms of the completion 
agreement, and also whether the sureties are entitled to receive any 
portion of the $84,930.70 retained from payments made to Rice 
Brothers Corporation for work performed prior to August 1, 1950. 

Aside from the agreement with the Government the sureties’ rights 
to any part of the above-mentioned progress estimates and retained 
percentages are founded solely upon the equitable doctrine of subro- 
gation, and the question arises whether the Government’s right to 
collect the contractor’s tax debt by set-off against such funds is supe- 
rior to the sureties’ rights thereto by subrogation. This precise point 
was considered in the case of Standard Accident Insurance Com- 
pany v. United States, decided by the Court of Claims June 5, 1951, 
C. Cls. No. 46116. There, as here, claim was made by a completing 
surety to retained percentages in the hands of the Government. The 
court ruled that the Government had a right to set off the contractor’s 
tax liability against such retained percentages despite the surety’s 
claim, stating in its opinion as follows: 

* * * The rationale of the Munsey case applies and would postpone plain- 
tiff's right to the retained percentages to that of the United States even if the 
contractor had not been formally declared insolvent and even if the contractor’s 
debt to the United States bore no relation to the contract from which the retained 
percentages derived. * * * 

The court stated, in effect, that the surety’s rights derived primarily 
from its subrogation to the contractor, and that it could not claim 
rights under the contract by subrogation to the Government without 
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assuming the contractor’s liabilities as well. Under the rule estab. 
lished by the Standard Accident case, it is evident that any rights 
the sureties may have to payment of any part of the retained per- 
centages depend entirely upon the completion agreement between 
the sureties and the Government. This is equally true as far as the 
unpaid progress estimates are concerned. Cf. Modern Industrial 
Bank v. United States, 101 C. Cls. 808. 

We must then decide what rights the completion agreement pur- 
ports to give the sureties, and whether the agreement is enforceable 
against the Government. The language used in the agreement is not 
as specific as it might be. The Government agreed thereby to “make 
all future payments” under the contract to the sureties, “including 
all retained percentages, except those required to be retained by the 
contract terms.” The only “percentages” required to be retained 
were the ten percent deductions from progress estimates which article 
16 (b) of the contract required to be retained until final completion 
and acceptance of all work under the contract. It seems clear, there- 
fore, that the phrase “including all retained percentages” was intended 
to cover something other than these ten percent retentions. It is in- 
dicated by your letter that this language was intended to cover the 
unpaid progress estimates for the months of August, September, and 
October, 1950, totaling $39,204.99. This interpretation finds support 
in the succeeding sentence of the agreement which provides that pay- 
ments to the sureties shall include “all payment estimates up to date.” 
Reasonably construed, the agreement appears to call for payment to 
the sureties of the $39,204.99 in unpaid progress estimates, less ten 
percent thereof, when satisfactory progress toward completion of 
the contract had been made by them. The agreement does not 
appear to have been intended to make any disposition of the ten per- 
cent retentions, however, since the Government’s promise to make 
all future contract payments to the sureties specifically excepted such 
retained percentages. It may also be noted that the Coast Guard 
apparently did not at that time agree with the sureties’ contention 
that the liquidated damages which accrued prior to termination of the 
contractor’s right to proceed were forfeited upon such termination, 
and that the only funds in hand from which such liquidated damages, 
totaling over $60,000, could be collected were the retained percentages 
earned by the contractor prior to termination. 

The question then arises whether the completion agreement is bind- 
ing upon the Government. It is a familiar principle of the law of 
Government contracts that no Federal officer or agent has authority 
to bind the United States by a contract detrimental to its interests 
except in return for legal consideration accruing to the Government. 
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By virtue of section 3670, Internal Revenue Code, 26 U. S. C., 53 Stat. 
448, the tax debt involved was a lien upon “all property and rights to 
property” belonging to the contractor, and, but for the completion 
agreement, the retained percentages and unpaid progress estimates 
earned by the contractor could be set off against the tax debt. By 
the terms of the agreement the sureties promised, in return for the 
payments to be made to them “to take over and complete the work,” 
to “assume * * * all obligation and/or rights under the con- 
tract,” and that “the Government may now look to the Sureties for 
completion of all work required by such contract.” It might be ar- 
gued that the sureties thereby assumed no obligations which they 
were not already required to perform under their performance bond, 
and that the United States received no rights or benefits in addition 
to those already secured to it by such bond. This argument over- 
looks the fact that the sureties were not obligated under their per- 
formance bond to complete the contract. Their sole obligation, as 
stated in the bond, was to pay to the United States the penal sum of 
$451,304. Hence, prior to the execution of the completion agreement, 
the only right of the United States against the sureties was to collect 
from them the damages attributable to the contractor’s default, in- 
cluding excess completion costs up to but not in excess of the penal 
sum of the bond. At the time of the contractor’s default it could 
not be known what it might cost to complete the vessels if the work 
should be performed by another contractor or by the Government 
itself. Barring unforeseen contingencies, the excess completion cost 
reasonably could be anticipated to be much less than the penalty of 
the sureties’ bond. There was the possibility, however, that the vessels 
might be accidentally destroyed before completion under circum- 
stances which would impose the loss upon the Government, in which 
event the penal sum of the bond would be inadequate to compensate 
the United States. Of course, if the sureties had not undertaken 
to complete the work, there could be no excess completion costs charge- 
able against them until the entire contract balance in the hands of the 
Government had been applied toward completion. In other words, 
collection of the tax debt could have been effected only from the 
surplus, if any, remaining after payment of the completing con- 
tractor and satisfaction of any other damages occasioned the Govern- 
ment by the contractor’s default. There is also for consideration the 
probability that the sureties could complete the work for less than it 
would have cost the Government to hire another contractor to com- 
plete, since the sureties could charge no profit as completion cost and 
would not have to move the vessels to another shipyard. Under the 
circumstances, it would appear that the sureties’ agreement to com- 
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plete the vessels regardless of cost was an additional obligation suffi- 
cient to constitute legal consideration to the Government for its 
promise to make certain payments to the sureties prior to completion. 

The validity of the agreement is nevertheless subject to question 
upon the following ground. A completing surety ordinarily is en- 
titled only to reimbursement, and must account to his principal for 
any amounts received in excess of those required to make himself 
whole. Without the principal’s consent, therefore, the obligee—in 
this case the Government—would appear to have no right to agree to 
pay over to a completing surety any part of the earned but unpaid 
progress estimates or retained percentages which might be in excess 
of the surety’s cost of completion. It might appear that this is a mat- 
ter solely between the sureties and the contractor, and that the latter’s 
consent to or request for payment of all sums due under the contract 
to the sureties would answer the objection. In legal effect, however, 
such action by the contractor would constitute an assignment of its 
rights against the Government, which, by reason of section 3477 of the 
Revised Statutes, is not enforceable against the United States, Martin 
v. National Surety Co., 300 U. S. 588, and does not affect the Govern- 
ment’s right of set-off against the contractor, United States v. Harris 
(CCA 7th), 77 F. 821. Furthermore, at the time the agreement with 
the sureties was executed, the contractor had a right to such part of the 
unpaid progress estimates and retained percentages then in the hands 
of the Government as might be in excess of the damages suffered by 
the Government as a result of its default, and by virtue of section 3670 
of the Internal Revenue Code the United States then had a tax lien 
upon all property and rights to property belonging to the contractor. 
The contractor could not, therefore, assign its contingent rights to such 
funds to the sureties or to anyone else free of the tax lien. Conse- 
quently, the completion agreement may not be construed as obligating 
the United States to pay the progress estimates for August, September, 
and October 1950, to the sureties unless their unreimbursed costs in 
completing the contract equal or exceed the amount or amounts pro- 
posed to be paid tothem. In this connection, it should be noted that 
upon default and termination the contractor lost all right to the con- 
tract balance of $20,744.13 then unearned, regardless of the cost of 
completion, and the tax lien could not attach to that fund. 

You are advised, therefore, that any payments which have been or 
may be made to the sureties must be considered as having been made 
first from the unearned contract balance of $20,744.13, and any addi- 
tional payments to them must be limited to the amount of their actual 
unreimbursed expenditures in the completion of the contract, exclusive 
of any expenditures under the contract payment bond. Since the com- 
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pletion agreement does not purport to call for payment to the sureties 
of the retained percentages, their right thereto is inferior to the Gov- 
ernment’s right to offset such percentages against the contractor’s tax 
debt. Standard Accident Insurance Co. v. United States, supra. 
And, of course, no payments may be made to the sureties unless the 
contract funds remaining in the hands of the Government after such 
payments are sufficient to satisfy any actual damages which the Gov- 
ernment may have suffered by reason of the contractor’s default. 
Subject to the foregoing qualifications, you are advised that no legal 
objection is perceived by this office to payment to the sureties of 90 
percent of the amount of the progress estimates for August, Septem- 


ber, and October 1950, as called for by the completion agreement in- 
volved. 


[B-105402] 


Compensation—Appointment to Vacant Position During 
Fiscal Year 1952—Effect of Restriction in Independent 
Offices Appropriation Act, 1952 


In applying the provisions of section 605 of the Independent Offices Appropria- 
tion Act, 1952, prohibiting the expenditure of funds for payment of compensation 
of employees appointed to positions becoming vacant during the fiscal year 1952, 
the exception from the inhibition.of said section of “not to exceed 25 per centum 
of all vacuncies” applies to vacancies occurring throughout the entire 1952 fiscal 
year rather than only to those occurring on and after August 31, 1951, the date 
of enactment of said act into law. 

The prohibition in section 605 of the Independent Offices Appropriation Act, 1952, 
upon the expenditure of funds for payment of compensation of employees ap- 
pointed to positions becoming vacant during the fiscal year 1952, includes posi- 
tions which were established on or after July 1, 1952, and were vacant on 
August 31, 1951, the date of enactment of the act, but does not apply to new 
positions established on or after August 31, 1951, by funds and authority which 
did not exist until enactment of the appropriation act, until such positions are 
filled and subsequently vacated. 

The restriction in section 605 of the Independent Offices Appropriation Act, 1952, 
upon the use of appropriated funds for payment of compensation of employees 
appointed to positions becoming vacant during the fiscal year 1952, is on any 
appropriation or authorization contained in the act, and therefore, where more 
than one is available to an agency for salaries, the restriction is applicable to 
each individual appropriation or authorization. 

In determining the number of vacant positions which may be filled by an agency 
under the provisions of section 605 of the Independent Offices Appropriation 
Act, 1952, placing a restriction thereon, the number of occupied positions may 
at no time during the effective period of the act exceed 25 per centum of the 
total number of vacancies which occurred during the period July 1 through 
August 30, 1951, and not filled as of the latter date, plus those which have 
occurred since that date. 

Inasmuch as an advance of funds to a working fund is subject to the same restric- 
tions in the hands of a performing agency as would be the case if such funds 
were being used by the advancing agency, the restriction in section 605 of the 
Independent Offices Appropriation Act, 1952, upon the use of appropriated funds 
for payment of compensation of employees appointed to positions becoming 
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vacant during the fiscal year 1952, cannot be defeated by a transfer of funds to 
another agency. 

Under the proviso in section 605 of the Independent Offices Appropriation Act, 
1952, that the restriction in the act upon the use of appropriated funds for pay- 
ment of compensation of employees appointed to positions becoming vacant 
during the fiscal year 1952 shall cease to apply when an agency reduces its em- 
ployment to 90 percent or less of the total number on its rolls on July 1, 1951, the 
90 percent is based upon total employment as of that date, including tempo- 
rary, part-time, etc., employees however, vacancies occurring through reductions 
in force because of decreases in funds are not for consideration in determining 
when the 90 percent ceiling is reached. 

The 90 percent ceiling on employees under section 605 of the Independent Offices 
Appropriation Act, 1952, which, when reached, permits the unrestricted filling 
of vacancies, is to be computed with reference to the number of employees on 
the rolls of an agency on July 1, 1951, even though a current appropriation may 
have been increased to permit employment of more persons than were employed 
by an agency during the last fiscal year. 


Comptroller General Warren to the Director, Bureau of the Budget, 
September 26, 1951: 


Reference is made to your letter of August 31, 1951, presenting for 
decision certain questions which have arisen as the result of the 
“Jensen Amendment” to the Independent Offices Appropriation Act, 
1952, Public Law 137, approved August 31, 1951, such amendment 
being section 605 of the act, 65 Stat. 292. 

Section 605, as set forth in pertinent part in your letter, is as 
follows: 


No part of any appropriation or authorization contained in this Act shall be 
used to pay the compensation of any incumbent appointed to any civil office 
or position which may become vacant during the fiscal year beginning on July 
1, 1951: Provided, That this inhibition shall not apply— 


(a) to no. to exceed 25 per centum of all vacancies ; 

(b) to positions filled from within and by transfer to agencies provided for 
by this Act; 

(c) to offices or positions required by law to be filled by appointment of the 
President by and with the advice and consent of the Senate; 


* * * * * * * 


* * * Provided further, That when any department or agency covered in 
this Act shall, as a result of the operation of this amendment reduce their em- 
ployment to a figure not exceeding 90 per centum of the total number on their 
rolls as of July 1, 1951, such amendment shall cease to apply and said 90 per 
centum figure shall become a ceiling for employment during the fiscal year 
1952 and if exceeded at any time during fiscal year 1952 this amendment shall 
again become operative: And provided further, * * *, 


The questions presented and your related discussion will be stated 
and answered in the order appearing in your letter as follows: 


(A) This section is stated to apply to “any appropriation or authorization 
contained in this Act,” and it also restricts the payment of compensation there- 
from to incumbents appointed to positions “which may become vacant during the 
fiscal year beginning on July 1, 1951,” with certain enumerated exceptions. Be 
cause of the wording of this section, particularly its express application only to 
appropriations and authorizations contained in the Act, and in view of the 
fourth proviso of subsection (a) of section 1 of the Act of July 1, 1951, (Public 
Law 70), as amended (which provides that provisions of this type are not ap- 
plicable to the temporary appropriations granted therein), it does not appear 
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that the section is retrospective in scope so as to apply to positions which have 
been vacated and filled on and after July 1, 1951, but prior to the date of enact- 
ment of the Independent Offices Appropriation Act, 1952. For the reasons here- 
inafter set forth under question (B) this appears to be true—regardless of the 
source of compensation for the incumbent—at least until such positions may be 
subsequently vacated during the remainder of the fiscal year. However, with 
respect to the exception from the inhibition of the section for “not to exceed 25 
per centum of all vacancies,” it is not clear whether it applies to vacancies which 
occur throughout the entire fiscal year, or only to those which occur after the 
date of enactment of the appropriation Act. 

In accordance with the general rule that a proviso limits or qualifies the 
main body of the section to which it has been added, it might appear that in 
this case there are excepted only “not to exceed 25 per centum of all vacancies” 
to which the inhibition of the section otherwise applies, that is, those vacancies 
arising on or after the date of enactment of the Independent Offices Appropria- 
tion Act, 1952. On the other hand, in order to give effect to every word used 
by the Congress in expressing this exception to the inhibition of this section, 
the words “all vacancies” might be regarded as descriptive of all vacancies which 
have occurred, and may hereafter occur, during the entire fiscal year, even 
though some of them are clearly not subject to the restrictions of the section. 
In this view of the matter, the exception in question would appear to provide a 
method of computing the number of excepted vacancies, rather than an exception, 
per se, for 25 per centum of the vacancies otherwise falling within the inhibition 
of the section 


Public Law 70, approved July 1, 1951, 65 Stat. 111, 113, 114 as ex- 
tended by Public Law 97, approved July 31, 1951, 65 Stat. 149, reads, 
in pertinent part, as follows: 


That there are hereby appropriated * * * 

(a) Such amounts as may be necessary for the carrying out of projects or 
activities (not otherwise specifically provided for in this joint resolution) for 
which appropriations, funds, or other authority were available during the fiscal 
year 1951 and for which appropriations, funds, or other authority (subject to 
limitations, restrictions, and permissive provisions) would be made available by 
any appropriation Act enumerated in this subsection, to the extent and in the 
manner which would be provided for in such Act: * * * Provided further, 
That no provision which is included in any appropriation act enumerated in this 
subsection but which was not included in the applicable appropriation act for 
the fiscal year 1951, and which by its terms is applicable to more than one ap- 
propriation, fund, or authority, shall be applicable to any appropriation, fund, 
or authority provided .n this joint resolution unless such provision shall have 
been included in identical form in such bill as enacted by both the House and 
the Senate: Provided further, That this subsection shall apply to the following: 


* * * * * a * 
Independent Offices Appropriation Act, 1952; 
o * * * * * : 


Sec. 4. Appropriations and funds made available, and authority granted, 
pursuant to this joint resolution, shall be determined under the terms hereof 
by reference to the status of the pertinent appropriation Acts on June 30, 1951 
* * * and shall remain available in the amount and in the manner so de- 
termined until (a) enactment into law of an appropriation for any project or 
activity provided for herein * * * or (ec) August 31, 1951, whichever first 
occurs. 

Sec. 5. Expenditures from appropriations, funds, or authorizations made 
available pursuant to this joint resolution * * * shall be charged to any 
applicable appropriation, fund, or authorization whenever a bill in which such 


applicable appropriation, fund, or authorization is contained is enacted into 
law. 


As indicated in your letter, section 605 is not to be construed as 
retrospective in scope in the sense that it renders illegal, as of the 
date of enactment of the Independent Offices Appropriation Act, 
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1952, any appointment properly made during the effective period of 
operation of Public Law 70, approved July 1, 1951, as amended, so 
as to require termination of the appointment. However, once the 
inhibition of said section 605 became operative (on the date of enact- 
ment) application of its terms may be determined with reference to 
conditions which previously occurred, if required by such terms. 
Since the first clause of section 605 specifically sets forth conditions 
which may (in the sense of probability) occur “during the fiscal year 
beginning on July 1, 1951,” I am of the view that July 1, 1951, must 
be taken as the reference point for applying the idea of futurity em- 
bodied in the expression “may become vacant.” Accordingly, in an- 
swer to the question implicit in the last sentence of the first paragraph 
of (A) quoted above, it must be held that for the purpose of applying 
on and after August 31, 1951—the date of enactment into law of the 
Independent Offices Appropriation Act, 1952—the exception from the 
inhibition of said section 605 of “not to exceed 25 per centum of all 
vacancies,” there must be taken into consideration vacancies. which 
occurred during the period July 1 through August 30, and which were 
unfilled on August 31, 1951. 


(B) Unless subsequently filled and vacated, does the phrase “civil office 
or position which may become vacant during the fiscal year beginning on 
July 1, 1951” include (1) those positions which were established prior to the 
date of enactment of the appropriation act and which were vacant on that date; 
(2) positions established during the fiscal year 1952, on or after the enactment 
of the appropriation act, under appropriations or authorizations initially granted 
by the Congress for that fiscal year; and (3) any class or type of new positions 
which may normally be expected to be established under a regular appropria- 
tion or authorization contained in the Act in which the Congress has provided 
increases for such new positions? 

In the absence of a clearly expressed intent to the contrary, it is presumed 
that this section is prospective in operation from the date of its enactment 
into law. Thus, with respect to all positions which have been vacated prior to 
the date of enactment of the appropriation Act, it is not believed that, as of 
the date of enactment, such positions could be considered as ones which “may 
become vacant during the fiscal year * * *” unless they are thereafter filled 
and vacated. 

It would therefore appear that reasonably all positions subject to this 
section are only those which have been filled and are vacated during that 
part of the fiscal year which occurs on or after the date of approval of the 
Act. Moreover, the positions (referred to in (2) above) established after 
that date during the fiscal year 1952, in order to carry out the purposes of 
a new appropriation initially granted by the Congress for that year, would 
seem to present a problem substantially the same as the one involving the 
application of this type of provision to the staffing of new agencies. This 
matter was discussed by representatives of the General Accounting Office in 
connection with a then pending amendment, which was the same as this 
section insofar as is here material, during the Senate Appropriations Com- 
mittee hearings on the Supplemental Labor-Federal Security Agency appropri- 
ations for 1952 (pages 16 and 17 of the record of the hearings). It was indi- 
cated by them at that time that this type of a provision would not apply to a 
new agency until it was fully staffed and vacancies thereafter occurred. With 
respect to the positions referred to in (3) above, the problem again appears 


to be essentially the same, particularly in those cases where such positions are , 


for the purposes of carrying out a new function or activity for which 
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Congress has granted an increase in the regular appropriation, rather than 
providing for such function or activity in a separate appropriation. 

In brief, it is considered that, with reference to new positions for a new 
function or activity for which Congress has otherwise provided funds, the 
problem is fundamentally the same regardless of the method by which the 
function or activity is to be undertaken and financed, i. e., whether by a new 
agency with separate appropriations to it, or by a new appropriation to an 
existing agency, or by increased appropriation for an existing agency. 


As stated in the answer to question (A), the inhibition of section 
605 applies to any vacancy which occurred during the fiscal year com- 
mencing July 1, 1951, and which was not filled by August 31, 1951. 
Hence, in answer to question (B) (1) those positions which were 
established on or after July 1, 1951, and prior to the date of enactment 
of the appropriation act and which were vacant on the latter date are 
included within the inhibition. 

On the other hand, since funds and authority for the establishment 
of positions referred to in questions (B) (2) and (B) (3) did not 
exist until the enactment of the appropriation act, the inhibition does 
not apply to such positions until they are filled after the date of 
enactment and subsequently are vacated. 

Specifically, question (B) (1) is answered in the affirmative and 
questions (B) (2) and (3) are answered in the negative. 

(C) The section imposes a restriction ou “any appropriation or authorization 
contained in this Act” and further specifies that it shall not apply (1) “to not 
to exceed 25 per centum of all vacancies”; (2) “to positions filled from within 
and by transfer to agencies provided for by this Act”; and (3) “to positions 
required by law to be filled by appointment * * *.” Do these exceptions 
relate to those vacancies and positions under the applicable appropriation or 
authorization, or those in the cognizant department or agency as a whole? 

This question arises because several of the agencies included in the Act have 
two or more appropriations which are available for salaries. Also, some cen- 
tral pay rolls are maintained by some agencies under one appropriation with 
advances and reimbursements thereto from other appropriations which are 
otherwise chargeable. 

While the restrictions imposed by this section are on the use of “any appro- 
priation or authorization contained in this Act,” it appears that the quoted excep- 
tions, by their terms, may have been intended to cover all vacancies and positions 
on an agency-wide basis. If this is true, it would seem to be possible to comply 
with the intent of this section by maintaining such position control as may be 
necessary thereunder on either an agency-wide basis, or on the basis of each 
individual appropriation, dependent upon whichever method would be most prac- 
ticable and economical for the agency concerned to administer. 

Since the restriction in section 605 specifically is on “any appropria- 
tion or authorization contained in this act,” the restriction must be 
held to apply to each individual appropriation or authorization con- 
tained in the act. However, when, as a result of the operation of 
said section 605, the employment in a department or agency as a whole 
is reduced to a figure not exceeding 90 percent of the total number 
on the rolls of the department or agency as of July 1, 1951, the amend- 


ment shall cease to apply. 
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(D) Is the exception for “not to exceed 25 per centum of all vacarcies” t¢ 
be computed on the basis of the total vacancies occurring during the specified 
period, or the number of vacancies existing on any given date on which it is 
desired to appoint an individual to a position? 

I think it is reasonable to conclude that, inasmuch as this section places a 
restriction on the use of “any appropriation or authorization contained in this 
Act,” the exception in the proviso for “not to exceed 25 per centum of all va 
cancies,” is necessarily intended to relate to all of those vacancies which, in 
point of time, are identifiable with the period of availability of the applicable 
appropriations or authorizations. If this is correct, then, of course, the excepted 
vacancies cannot be finally ascertained until at least the end of the fiscal year. 
In any event, I believe that as a practical matter a determination of the vacancies 
existing on any given date would have to be made administratively in order to 
effectively insure that the appointments which are made from time to time 
by an agency are within the numbers permitted under this section. However, 
if this exception may legally be determined on the basis of all vacancies occurring 
during the specified period, the agencies would thus be enabled to appoint per- 
sonnel in the light of foreseeable vacancies, such as retirements and some resig- 
nations, and the obvious undesirability and rigidity of a day-to-day computation 
would be avoided. 


I construe section 605 to require that at no time during the effective 

period of said section shal] the number of occupied positions within 
the purview thereof exceed 25 per centum of the total number of 
vacancies which occurred during the period July 1 through August 30, 
1951, and which were not filled as of the latter date, plus those which 
have occurred since August 30, 1951. In that view, the first of the 
alternative questions under (D) must be answered in the negative. 
The second of the alternative questions is not suspectible of a cate- 
gorical answer since it appears to vision a construction whereby only 
the vacancies existing on a particular date would be the determinative 
factor, without reference to the number of vacancies which have oc- 
curred and have been refilled during the period involved. 

(E) For the purposes of this section, may advances from appropriations in 
the Act to working funds of other agencies be regarded as expenditures for the 
appropriate object class which represents the type of transaction, at the time 
the advances are made? 

The enactment of this section of the law occurred in conjunction with, and 
as a result of, Congressional action on the proposed appropriations included in 
the 1952 Budget. In the schedules presented in explanation of these proposed 
appropriations, advances from an appropriation of one agency to a working 
fund of another agency were shown as expenditures under the appropriation from 
which advanced. They were also shown in the schedule of obligations for the 
appropriation from which advanced, according to the object classification which 
represented the type of transaction involved. These transactions were usually 
shown under the object “07 Other Contractual services” and presumably Con- 
gressional consideration of this section was premised upon the manner in which 
they were thus presented. Therefore, may it be regarded as appropriate to 
consider that, for the purposes of this section, the amounts of such advances 
are finally expended from the advancing appropriation at the time the advance 
is made for other than compensation of employees. 

It repeatedly has been held by this Office that the Congressional 
purpose in placing limitations upon the expenditure of appropriated 
funds cannot be defeated by the transfer of the funds of another 
agency. 18 Comp. Gen. 489; 22 id. 462; 26 id. 545. Consequently, 


the effect of an appropriation limitation may not be avoided by adop- 
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tion of the view suggested in the first paragraph under (E). See 
26 Comp. Gen. 545, at page 548, just cited. Accordingly, it must be 
held that the restriction of section 605 follows an advance of funds 
to a working fund as distinguished from a reimbursement transaction. 

(F) Does the term “total number on their rolls as of July 1, 1951” refer only 
to the total number of persons appointed to, and actually occupying, on that 
date, full time permanent or indefinite positions under direct appropriations to 
the agency? If not, what construction should be placed on this phrase? 

In connection with your consideration of the foregoing question, I should like 
to point out that many of the agencies included in this Act were on July 1, 1951, 
employing substantial numbers of temporary and other part-time employees. 
These categories include, for example, seasonal and casual workers, consultants 
or experts who are compensated on a “when actually employed basis” and persons 
employed without compensation. It appears doubtful whether it was intended 
to include these categories of personnel within the term “total number on their 
rolls as of July 1, 1951,” so as to thereby include them in the basis for deter- 
mining the employment ceiling of 90 per cent of such total number. 

On its face the term quoted in the first paragraph under (F) en- 
compasses all persons on the rolls of the particular agency on the 
specified date, including temporary, part-time, etc., employees. Were 
there any doubt that such term is to receive a literal interpretation 
such doubt would be removed by consideration of the fact that similar 
provisions in some of the other appropriation acts for the current 
fiscal year are so worded as to exclude seasonal and casual workers 
in arriving at the 90 percent ceiling. See, for example, section 409 
of the Department of Agriculture Appropriation Act, 1952, Public 
Law 135, approved August 31, 1951, 65 Stat. 247, and section 305 
of the Department of the Interior Appropriation Act, 1952, Public 
Law 136, also approved August 31, 1951, 65 Stat. 267. The questions 
under (F) are answered accordingly. 

(G) Inasmuch as the restrictions of this section apply to any position which 
may become vacant—regardless of the cause—may it not be considered that 
all reductions in personnel, which occur during the period to which the amend- 
ment applies, are “as a result of the operation of this amendment” within the 
meaning of the second proviso thereof? 

As you indicate, section 605 does not provide that a vacancy shail 
have resulted from any particular cause as a condition to application 
of the inhibition against filling the vacancy. On the other hand, said 
section clearly is a restriction upon the use for the filling of vacancies 
of funds which otherwise would be available for that purpose. Con- 
sequently, when the failure to fill a vacancy results from the lack of 
sufficient funds to pay the compensation of an appointee—such as in 
the case where the vacancy resulted from a reduction in force neces- 
sitated by reduced appropriations—it may not be said that the employ- 
ment figure has been reduced “as a result of the operation of this 
amendment” within the meaning of the second proviso to section 605. 
The question under (G) is answered accordingly. 
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(H) Is any adjustment permissible in the stated ceiling of 90 percent of the 
total number on their rolls as of July 1, 1951, in order to recognize the in- 
creased numbers of personnel for which the Congress has specifically provided 
in certain appropriations granted in the Act and under which there was no 
corresponding employment on that date? 

In certain appropriations granted in the Act, the Congress has provided more 
funds (which are otherwise available for personal services) than were Ccor- 
respondingly appropriated for the preceding fiscal year. It is reasonably cer- 
tain that unless the stated ceiling on employment can be adjusted upward on 
this account, there will be instances where the objectives which the Congress 
sought to attain by appropriating such additional funds will be largely nullified. 


The whole number of employees, 90 percent of which is to consti- 
tute a level which, when reached and not exceeded, permits the un- 
restricted filling of vacancies, is precisely fixed by section 605 as the 
total number on the rolls as of July 1, 1951. No basis is provided in 
the law for varying such number. T herefore, even though a particular 
current appropriation is available for more emplo ees than for which 
corresponding funds were available during t last fiscal year, the 


90 percent ceiling must be computed with reference to the number on 
the rolls on July 1, 1951. 


[B-105417] 


Transportation—Household Effects—Interagency Transfers 


Under the Administrative Expenses Act of 1946, as amended, which provides that 
the expenses of interagency transfers shall be payable from the funds of the 
department to which the officer or employee is transferred, an employee on leave 
in the United States after completion of an overseas employment agreement who 
accepts an appointment in another Government department without a break 
in service may not be reimbursed from funds of the first department for the 
cost of returning his household effects to the United States. 

Comptroller General Warren to the Administrator of Veterans’ 


Affairs, September 27, 1951: 


Reference is made to your letter of September 4, 1951, requesting 
a decision as to whether the Veterans Administration under the facts 
set forth below may reimburse a former employee, Mr. James H. 
Hempstead, for the transportation of his household effects. 

In May 1949, Mr. Hempstead, who has competitive Civil Service 
status, transferred from the Veterans Administration Regional Office 
at San Francisco to the Regional Office at Honolulu, Hawaii. At 
that time, in compliance with Veterans Administration regulations 
he signed an employment agreement providing for 24 months’ service. 
On or about June 15, 1951, subsequent to completion of the prescribed 
tour of duty, Mr. Hempstead and his dependents returned to Oakland, 
California, at Government expense, for the purpose of taking annual 
leave. The return of the employee and his dependents for the pur- 
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pose of leave is explained as having been authorized upon the basis 
of a prior decision of this Office, 29 Comp. Gen. 160, wherein it was 
stated that existing commitments therefor may be discharged. Since 
the employee had completed his assignment under the contract it is 
not understood upon what basis he was on leave—there not appearing 
to have been any renewal of the contract. While reportedly on leave, 
Mr. Hempstead received an indefinite appointment from the Depart- 
ment of Agriculture at Berkeley, California, effective July 26, 1951, 
and resigned his position with the Veterans Administration. No 
break in service occurred. The matter is submitted in view of Mr. 
Hempstead’s request to the Veterans Administration for authoriza- 
tion for the shipment at Government expense of his household goods 
from Honolulu, Hawaii, his last duty station with the Veterans Ad- 
ministration, to Berkeley, California, his new station with the De- 
partment of Agriculture. 

As Mr. Hempstead had completed the 24 months’ of service pre- 
scribed in his employment agreement your Office “feels that the Veter- 
ans Administration is obligated to make such authorization but ques- 
tions the basis on which it can do so,” particularly as section 1 of the 
administrative expense statute of August 2, 1946, Public Law 600 (60 
Stat. 806), as amended by the act of September 23, 1950, Public Law 
§30 (64 Stat. 985), provides that in the case of an interdepartmental 
transfer, the travel and transportation expenses authorized therein 
shall be payable by the department to which the employee is 
transferred. 

The administrative expense statute of August 2, 1946, as amended, 
supra, provides in section 1, 60 Stat. 806, so far as appears pertinent— 

That (a) under such regulations as the President may prescribe, any civilian 
officer or employee of the Government who, in the interest of the Government, is 
transferred from one official station to another, including transfer from one de- 
partment to another, for permanent duty, shall, except as otherwise provided 
herein, when authorized or approved by such subordinate official or officials of 
the department concerned as the head thereof may designate for the purpose, 
be allowed and paid from Government funds the expenses of travel for himself 
and the expenses of transportation of his immediate family * * * and the 
expenses of transportation, packing, crating, temporary storage, drayage, and un- 
packing of his household goods and personal effects * * * Provided further: 
That in case of transfer from one department to another such expenses shall 
be payable from the funds of the department to which the officer or employee 
is transferred: And provided further, That expenses of travel and transporta- 
tion in connection with the transfer of officers and employees to posts of duty 
outside the continental limits of the United States and return therefrom shall be 


allowed to the same extent and subject to the same limitations prescribed 
for new appointees under section 7 of this act. 


Also, section 7 of said act, 64 Stat. 985, as amended, further provides— 


* * * That expenses of return travel and transportation upon separation 
from the service shall be allowed whether such separation is for the purposes of 
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the Government or for personal convenience, but shall not be allowed unless such 
persons selected for appointment outside the continental United States shall 
have served for a minimum period of not less than one nor more than three years 
prescribed in advance by the head of the department or agency concerned or 
unless separation is for reasons beyond the control of the individual and ac- 
ceptable to the department or agency concerned. 

The term, “transfer,” as used in section 1 of the administrative ex- 

9 ’ 

pense act of August 2, 1946, was previously considered in a decision of 
this Office, 27 Comp. Gen. 757, wherein it was stated that the term 
referred to “all bona fide changes of official station within the same 
agency and also to all such changes of employment between depart- 
ments * * * provided the service in the two agencies is continu- 
ous, that is, without any break of one or more work days.” It there- 
fore appears that the situation considered involves a transfer, between 
departments, within the meaning of section 1. 

Accordingly, upon the facts appearing, it would not appear that the 
funds of the Veterans Administration are available for reimbursement 
to Mr. Hempstead of the cost of shipping his household effects to the 
United States. 


[B-104336] 


Pay—Promotions—Grade Redeterminations Under Missing 
Persons Act 

A redetermination of grade of an Army enlisted man under the provisions of the 
Missing Persons Act, as amended, promoting him to the grade of first sergeant 
while in a missing in action status may not operate to entitle him to the pay of 
such higher grade under a reenlistment contract in the grade of private first 


class voluntarily entered into subsequent to the date he was returned to military 
control. 


Assistant Comptroller General Yates to Jacinto dela Cruz, September 


28, 1951: 


Reference is made to your letter cated April 23, 1951, with en- 
closures, requesting review of settlement of this Office dated March 1, 
1951, which disallowed your claim for the difference between the pay 
authorized for a first sergeant and that authorized for a private first 
class for the period from August 1, 1945, to June 30, 1946, while serv- 
ing in the Army of the United States. 

It appears from the record that during the period here involved you 
were discharged from the Philippine Scouts on July 30, 1945; that 
you enlisted in the Philippine Scouts, Army of the United States, on 
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August 1, 1945, in the grade of private first class; that you were dis- 
‘harged on June 30, 1946, and that you enlisted in the Philippine 
Scouts, Regular Army on July 1, 1946. It seems to be your contention 
that the claim is payable under the authority of a “Redetermination 
of Grades” which apparently issued on September 4, 1947, at Head- 
quarters, Philippines-Ryukyus Command, APO 707, made under the 
provisions of the Missing Persons Act, 56 Stat. 143, as amended. The 
said redetermination reads, in pertinent part, as follows: 

1. On the basis of evidence not available when origina: determination was 
made, the grades of JACINTO DELA CRUZ, ASN 6735141, now on duty with 


your organization, during the period covered by the Missing Persons Act, were 
redetermined on 4 September 1947 as follows: 


Grade From To 
PFC 1 Dee 41 5 Jan 45 
SGT 6 Jan 45 12 Jan 45 
ist SGT 13 Jan 45 30 Jul 45 
Status From To 
Duty 1 Dee 41 7 Dee 41 
Beleaguered 8 Dee 41 5 Jan 42 
MIA 6 Jan 45 380 Jul 45 


As stated above, the record indicates that you enlisted in the Army 
of the United States on August 1, 1945, in the grade of private first 
class and served in such grade until the date of your discharge on 
June 30, 1946. The above-quoted redetermination of grades held by 
you during a period covered by the Missing Persons Act in a prior 
enlistment cannot be considered as affecting your grades or status in 
your enlistment entered into on August 1, 1945. Your enlistment on 
August 1, 1945, unquestionably was a voluntary contract entered into 
between you and the United States by which you were to be paid 
thereafter the pay and allowances of the grade in which you enlisted 
(private first class) unless and until subsequently appointed or re- 
duced to a different grade. 

With respect to the effective date of a promotion of enlisted men 
of the Army, paragraph 2a of Army Regulations 615-5, dated June 
30, 1943, as changed by change No. 1, dated March 30, 1944, reads as 
follows: 

2. Effective date.—a. The effective date of an appointment is the date of the 
instrument of appointment, unless such instrument is confirmatory of oral orders 
previously issued. Where an appointment is made by the oral orders 
of an officer having authority to muke appointments, such orders, when later 
confirmed in writing, have the force of written orders. In such a case, the date 
shown in the written orders cannot be earlier than the date on which the oral 
appointment, confirmed by the written instrument, was actually made. See MS. 
Comp. Gen., B-39358, 12 February 1944. 

Under the provisions of the foregoing and prior Army Regulations, 
and the uniform holdings of the accounting officers and The Judge 
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Advocate General of the Army, the promotion of an enlisted man does 
not become effective until an order of promotion is published. See 
Digest of Opinions of The Judge Advocate General of the Army 
1912-1940, page 95, and his opinion dated November 1, 1946 (5 Bull. 
JAG 373): 3 Comp. Gen. 261. In the absence of a contemporaneous 
order of promotion issued on or after August 1, 1945, and prior to June 
30, 1946, appointing you to the grade of first sergeant, there is no 
authority of law for the payment of your claim for the pay of a first 
sergeant for any part of that period. Accordingly, on the basis of 
the present record the disallowance of your claim was proper and for 
the reasons stated herein the above-mentioned settlement dated March 
1, 1951, is sustained. 
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[B-104705] 


Retirement—Retired Pay—Coast and Geodetic Survey Of- 


ficers—Coast and Geodetic Survey Commissioned Officers’ 
Act of 1948 


In view of the provision in section 502 of the Career Compensation Act of 1949, 
authorizing ‘‘active service counted on June 30, 1922, for longevity pay,” to be 
credited to commissioned officers for purposes of retirement, officers of the 
Coast and Geodetic Survey may, under section 13 of the Coast and Geodetic 
Survey Commissioned Officers’ Act of 1948, count active enlisted service in the 
Army in 1917-1919 in determining eligibility for retirement. 


Assistant Comptroller General Yates to the Secretary of Commerce, 


October 2, 1951: 


Reference is made to your letter of July 19, 1951, requesting de- 
cision whether a commissioned officer of the Coast and Geodetic Survey 
may count active enlisted service in the Army in 1917-1919 in de- 
termining eligibility for retirement under section 13 of the Coast 
and Geodetic Survey Commissioned Officers’ Act of 1948, Public Law 
587, approved June 3, 1948, 62 Stat. 299, 33 U. S. C. 853L which 
provides that any commissioned officer who has completed thirty 
years’ service may, upon his own application, in the discretion of the 
President, be placed on the retired list. 

It is stated in your letter that the enactment of the Career Com- 
pensation Act of 1949, 63 Stat. 802, has raised considerable doubt as 
to the service which may be included in determining eligibility for 
voluntary retirement under the said section 13 of the 1948 act. Also, 
it is stated that although the Career Compensation Act of 1949 covers 
the field of pay, allowances and physical disability retirement and 
defines creditable service for each, no mention is made therein respect- 
ing service which is creditable in determining eligibility for voluntary 
retirement. 

Section 15 of the said act of June 3, 1948 (which was repealed by 
section 531 (b) (41) of the Career Compensation Act of 1949, 63 
Stat. 840), provided as follows: 

Sec. 15. In computing service for the purpose of retirement of a commissioned 
officer, there shall be included, in addition to active commissioned service in the 
Coast and Geodetic Survey, all active service counted on June 30, 1922, for 
longevity pay, service as authorized in section 2 (b) of the Act of January 19, 
1942 (56 Stat. 6), and all service in the Army, Navy, Air Force, Marine Corps, 
and Coast Guard which is now or hereafter may be authorized by law to be 
counted for the purpose of retirement of an officer of those services. 

Section 502 of the Career Compensation Act of 1949, 63 Stat. 827, 
provides as follows: 


Sec. 502. Active service in the Coast and Geodetic Survey as deck officer or 
junior engineer and active service counted on June 30, 1922, for longevity pay, 
shall be credited to commissioned officers as active commissioned service for 
purposes of pay, allowances, retirement, and retirement pay. 
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Section 11 of the act of May 18, 1920, 41 Stat. 603, provided as 
follows: 

Sec. 11. That in lieu of compensation now prescribed by law, commissioned 
officers of the Coast and Geodetic Survey shall receive the same pay and al- 


lowances as now are or hereafter may be prescribed for officers of the Navy 
with whom they hold relative rank as prescribed in the Act of May 22, 1917, 


“nm, 


entitled “An Act to temporarily increase the commissioned and warrant and 
enlisted strength of the Navy and Marine Corps, and for other purposes,” in- 
cluding longevity; and all laws relating to the retirement of commissioned 
officers of the Navy shall hereafter apply to commissioned officers of the Coast 
and Geodetic Survey; Provided, That hereafter longevity pay for officers in 
the Army, Navy, Marine Corps, Coast Guard, Public Health Service, and Coast 
and Geodetic Survey shall be based on the total of all service in any or all 
of said services. 

The said section 502 supra, authorizes inter alia, “active service 
counted on June 30, 1922, for longevity pay,” to be credited to com- 
nissioned officers of the Coast and Geodetic Survey as active com- 
missioned service for purposes of pay, allowances, retirement and re- 
tirement pay. In explaining the purpose of section 502, it is stated ir 
Report No. 733 (page 31) Committee on Armed Services, U. S. Senate, 
on H. R. 5007, which became the Career Compensation Act of 1949, 
that “This section reenacts present law and, in addition, permits deck 
officers and junior engineers to count first year of service.” It will be 
noted, however, that the provision in section 15 of the 1948 act, respect- 
ing the counting of all service in the Army, Navy, Air Force, Marine 
Corps and Coast Guard, was not reenacted as a part of the said section 
502. Presumably, it was the view that the reenactment of such pro- 
vision Was unnecessary since commissioned officers of the Coast and 
Geodetic Survey were authorized under section 11 of the act of May 
18, 1920, supra, to count on June 30, 1922, service in the Army and in 
other uniformed services for longevity pay and, hence, would be en- 
titled to count such service under section 502. In that connection, in 
decision of May 19, 1922, AD 6739, to the Secretary of Commerce it 
was concluded that an Aid (ensign) in the United States Coast and 
Geodetic Survey could count enlisted service in the Students Army 
Training Corps (a part of the Army of the United States) , under the 
provisions of section 11 of the said act of May 18, 1920, which directed 
that longevity pay for officers in the Army, Navy, Marine Corps, 
Coast Guard, Public Health Service, and Coast and Geodetic Survey 
should be based on the total of all service in any or all of such services— 
no distinction being made between enlisted and commissioned service. 
Hence, since active enlisted service in the Army was counted on 
June 30, 1922, for longevity pay, such active enlisted service may be 
credited to a commissioned officer of the Coast and Geodetic Survey 
for the purpose of determining his eligibility for retirement under 
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section 13 of the act of June 3, 1948. The question presented is 
answered accordingly. 


[B-104845J 


Taxes—Foreign—Withholding—Natives Employed by 
United States in Foreign Countries 


The United States has no obligation under international law to comply with laws 
of foreign governments relative to the withholding of taxes from the salaries 
of their nationals in the absence of a statute, treaty, or proper Executive agree- 
ment providing for the withholding of such taxes and therefore, an income tax 


‘ levied by a foreign government on its nationals may not be withheld by an agency 


of the United States from the salaries of nationals employed in that country. 


Comptroller General Warren to the Secretary of the Air Force, 
October 3, 1951: 


Reference is made to letter, dated July 20, 1951, from the Assistant 
Secretary of the Air Force, requesting that your Department be per- 
mitted to deduct foreign government income tax payments from sal- 
aries of non-United States citizen civilian employees at installations, 
activities, and commands situated in foreign countries. 

While it is stated in the letter that the failure of your Department 
to withhold such taxes at the source in accordance with local law may 
jeopardize the relations between this Government and the foreign 
governments involved, in that such governments have great difficulty 
in otherwise collecting taxes, it is not contended therein that the failure 
to withhold the taxes has jeopardized such relations. But be that 
as it may, it was held in Office decision of March 29, 1944, 23 Comp. 
Gen. 733, that in the absence of a statute or treaty to the contrary, 
pay roll deductions could not be made pursuant to Brazilian Social 
Security laws from the salaries of Brazilian Nationals who were 
civilian employees of the Navy Department. What is stated therein 
with respect to making such pay roll deductions is equally applicable to 
the situation here involved. The theory underlying that decision is 
that since the United States Government has no obligation under 
international law to comply with foreign laws relative to the with- 
holding of taxes on behalf of foreign governments, any expense in- 
curred in withholding such taxes would not be in satisfaction of a 
“necessary expense” of the department or agency involved so as to 
be properly chargeable to its appropriation. The question here for 
decision, therefore, is whether the administrative expense in with- 
holding the taxes and payment thereof to the foreign governments 
involved is a “necessary expense” of your Department. 
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There is quoted the following diplomatic instruction by the Assist- 
ant Secretary of State (Carr) to the Consul in New Zealand, as ap- 
pears in Volume IV of Hackworth’s Digest of International Law, at 
page 801: 

It is believed that a consular office of this Government should not act in the 
collection of a tax on behalf of a foreign government and the Consulate should 
therefore pay its employees the full contractual salary, leaving to the employee 
the adjustment of any tax relation with his own government. 

Accordingly, you will take no action to collect the tax and you will not exercise 
any pressure upon the employees of the office with regard to the payment of such 
taxes. 

In view of the rule heretofore stated and the position maintained by 
the Department of State, which is charged with the function of consid- 


ering matters of foreign political policy, there appears to be no basis - 


upon which this Office could regard the expenses of your Department 
in withholding income taxes on behalf of foreign governments as 
“necessary expenses” chargeable to appropriations of your Depart- 
ment in the absence of a statute, treaty, or proper Executive agreement 
authorizing the withholding of such taxes. This is true even though 
such expenses would be only incidental to the expense of maintaining 
and operating a civilian pay roll office as indicated in the letter from 
the Assistant Secretary. While not controlling here, it is pointed 
out that the Federal Government does not withhold taxes imposed by 
municipalities or States of the United States from the salaries of Fed- 
eral employees. See 28 Comp. Gen. 101 and 27 id. 372. 

Accordingly, I am constrained to hold that the withholding of in- 
come tax of foreign governments from the salaries of nationals thereof 
who are civilian employees at your installations, activities, and com- 
mands located in the foreign countries is not authorized, unless and 
until the present Executive agreements are properly modified, or a 
statute or treaty so provides, 


[B-105381] 


Contracts—Open-Market Purchases—Supporting Evidence 


Vouchers representing open-market purchases not in excess of $500 made pur- 
suant to the exemption from advertising under section 3709, Revised Statutes, 
are not required to be accompanied by written quotations in cases where the quo- 
tations are solicited merely from a random selection of firms and advertising 


as required by law is not used as a method of securing bids. 27 Comp. Gen. 73, 
modified. 
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Where open-market purchases not in excess of $500 are not based upon quota- 
tions prior to purchase it is sufficient that the payment vouchers be accom- 
panied by the simplified vendor’s certificate approved by the Comptroller 
General May 1, 1950, 29 Comp. Gen. 574, which eliminates the requirement of a 
certificate by the vendor that the prices claimed are not in excess of those charged 
the general public. 


Acting Comptroller General Yates to the Administrator of Veterans 
Affairs, October 5, 1951: 


Reference is made to your letter of August 29, 1951, relative to the 
statements and papers which should accompany vouchers covering 
purchases of supplies in amounts not exceeding $500, and with par- 
ticular reference to the matter considered in the next to the last para- 
graph of Office decision of August 11, 1947, 27 Comp. Gen. 73. 

In the decision of August 11, 1947, there was considered primarily 
the sufficiency of the information accompanying a voucher for pay- 
ment of supplies in an amount which was not sufficient to have 
required formal advertising for bids in accordance with section 3709, 
Revised Statutes, as amended, 41 U. S. C. 5, but the papers accompany- 
ing the voucher indicated that proposals in fact were solicited through 
advertising. It was held, therefore, that the written bid or bids re- 
ceived in response to such advertising should be attached to the 
voucher. However, the facts recited in your letter do not embrace 
any cases where advertising as required by law, generally was used 
as a method of securing bids. They appear to pertain merely to 
cases where quotations were solicited from a random selection of firms. 
Accordingly, the written quotations as described in your letter need 
not accompany vouchers covering open-market purchases not in excess 
of $500 made pursuant to the exemption from advertising under 
section 3709, Revised Statutes. 

With respect to your question as to whether, “in view of the con- 
densed and simplified vendor’s certificate prescribed for use in de- 
cision A-51607, A-49009 dated May 1, 1950,” vouchers covering 
open-market purchases not based on quotations prior to purchase, 
should still be supported by a vendor’s certificate that the prices 
claimed are not in excess of those charged the general public, you 
are advised that the simplified vendor’s certificate as approved in 
the directive of May 1, 1950, 29 Comp. Gen. 574, will be considered 
as sufficient. 

To the extent that the foregoing is in conflict with the decision in 
27 Comp. Gen. 73, the same is hereby modified. 
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[B-103571] 


Compensation—Double—Concurrent Retired and Civilian 
Service Pay—Consultant Employed on Time Basis 

The provisions of section 212 of the Economy Act, as amended, limiting to $3,000 
per annum the combined rate of retired pay and civilian compensation which 
may be received by a retired officer holding a civilian position, are applicable in 
the case of a retired Naval Officer intermittently employed as a consultant on 
a time basis only on the days he receives compensation for his civilian position, 


and on all other days, including Saturdays, Sundays, and holidays, when he 
is not performing civilian duties he is entitled to retired pay. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
October 8, 1951: 

There has been considered your letter of May 17, 1951, forwarding 
a letter dated March 14, 1951, from the Chief, Bureau of Supplies and 
Accounts, concerning the retired pay rights of Rear Admiral John H. 
Hoover, USN, retired, during his employment as a consultant with the 
Economic Stabilization Agency for the fiscal year 1951, such employ- 
ment being on an intermittent basis at the rate of $50 per day for each 
day worked. The said letter of March 14, 1951, also refers to the case 
of another retired officer, unnamed, stated to have been employed since 
January 1, 1951, on an intermittent basis by the National Security Re- 
sources Board at the rate of $50 per day when employed. On the basis 
of the circumstances of employment in such cases, you request decision 
as to “Whether retired officers in receipt of retirement pay are entitled 
to receive such pay for Saturdays, Sundays and legal holidays, nor- 
mally non-working days, when employed by a governmental agency 
on an intermittent basis, either as a consultant or intermittent em- 
ployee, and when the duties of such employment have been performed 
at regular rather than at infrequent intervals during the period of such 
employment.” 

Copy of “Notification of Personnel Action” in the case of Admiral 
Hoover, enclosed with the letter of March 14, 1951, from the Chief, 
Bureau of Supplies and Accounts, shows that, under authority of 
section 101 (b), Executive Order 10182, the officer was employed, 
effective December 12, 1950, on an intermittent basis for the fiscal year 
1951, at the rate of $50 per day, payment of salary to be made “for 
each day worked.” It is stated that commencing on December 12, 
1950, Admiral Hoover worked each day that month with the exception 
of the 17th, 24th, and 31st, all Sundays, and the 25th, a legal holiday, 
and that from January 1 to 25, 1951, he was employed every day ex- 
cept the Ist, a legal holiday, and the 7th, 14th, and 21st, all Sundays. 
In the case of the officer employed by the National Security Resources 
Board it is stated that he was employed every day in January, 1951, 
with the exception of the 1st, a legal holiday, the 6th, 13th, and 20th, 
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Saturdays, and the 7th, 14th, 21st, and 28th, Sundays, and that during 
the month of February he was employed each day except the legal 
holiday, Sundays, the 5th and 12th, Mondays, the 15th, a Thursday, 
and the 23rd,a Friday. It is stated, also, that credit of Rear Admiral 
Hoover’s retired pay on days he was actually employed was withheld 
in accordance with the ruling in decision of December 29, 1948, 28 
Comp. Gen. 381, but that the officer has requested payment of retired 
pay for legal holidays and Sundays when he performed no work in 
his civilian position. Doubt as to the right of the officers to their re- 
tired pay for Saturdays, Sundays, and holidays, when not working, 
however, is stated to exist because of the fact that their civilian em- 
ployment, other than on normal non-working days, approximates the 
regularity of employment of retired personnel in civilian positions on 
a full-time per annum basis who, it was held in decision of August 19, 
1948, 28 Comp. Gen. 103, are not entitled to retired pay for Saturdays 
and Sundays which normally are non-work days for the full-time 
employee. 

Section 212 of the Economy Act of June 30, 1932, 47 Stat. 406, as 
amended, 5 U. S. C. 59a, prohibits the concurrent receipt of retired 
pay incident to commissioned service and compensation from a civilian 
office or position under the Federal Government at a combined rate in 
excess of $3,000 per annum. The rule is well established that such 
provisions do not preclude the receipt by a permanent full-time em- 
ployee of retired pay without deduction for periods of absence from 
his civilian position in a non-pay status. 26 Comp. Gen. 160, and cases 
therein cited. In the above-cited decision of August 19, 1948, it was 
held that full-time per annum employees may not be considered as in 
a non-pay status under that rule on Saturdays and Sundays, normally 
non-work days, even though such days generally are not included in 
the salary computation of per annum employees on the 40-hour, five- 
day work week, it having been stated in that decision, with reference 
to such employees, that “there generally is no absence from duty on 
those days [Saturdays and Sundays] and neither is there any loss of 
compensation.” Unlike the permanent full-time employee, however, 
the intermittent employee, with compensation accruing only on days 
when actually working, is clearly in a non-pay status on days when not 
performing the duties of his civilian position regardless of whether 
such days happen to be Saturdays, Sundays, or holidays. In view of 
such consideration, it was held in the decision of December 29, 1948, 
28 Comp. Gen. 381, swpra—which involved a retired officer of the U.S. 
Navy who was employed by the Atomic Energy Commission as a con- 
sultant on an intermittent basis with compensation of $40 per day when 
actually working—that “such restrictions [section 212 of the Economy 
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Act] are applicable only on such days as Rear Admiral Schuyler was 
in receipt of compensation for his civilian position, and on those days 
on which he received no compensation from his civilian position he was 
entitled to receive his full retired pay.” 

In view of the fact that Rear Admiral Hoover and the officer referred 
to as employed by the National Security Resources Board were em- 
ployed on an intermittent basis during the periods in question with 
compensation accruing to them only for days when actually perform- 
ing the duties of their civilian positions, they properly may be consid- 
ered as having been in a non-pay status on all days (including Satur- 
days, Sundays, and holidays) when not performing such duties and 
they may be paid their retired pay for all such non-work days, under 
the rule stated in 28 Comp. Gen. 381, 383, even though the basis of their 
employment over certain periods might appear to be similar in nature 
to that of full-time per annum employees. Your question is answered 
accordingly. 

In connection with the matter of regularity of employment of con- 
sultants for extended periods, it seems appropriate to point out that 
some agencies of the Government have made it a practice to employ 
experts and consultants in positions properly within the purview of 
the classification laws or to retain them in the status of experts or 
consultants after the duties required of them have developed into 
positions within the purview of the said classification laws. This 
Office heretofore has expressed its view that such practice is contrary 
to the intent of the pertinent statutes and should be discontinued. 
See decision of June 7, 1951, to the Secretary of Commerce, B-103199, 
30 Comp. Gen. 495. 


[B-105941] 


Appropriations—Limitations—Personal Services Restric- 
tion—Independent Offices Appropriation Act, 1952 


The 90 per centum employment limitation in section 605 of the Independent 
Offices Appropriation Act, 1952, which prohibits the expenditure of funds for 
payment of compensation of employees appointed to positions becoming vacant 
during the fiscal year 1952 to a figure not exceeding 90 per centum of the total 
number of employees on the rolls of an agency as of July 1, 1951, does not include 
medical personnel of the Veterans Administration who are specifically excepted 
from the inhibition but relates only to persons otherwise subject to the section. 


An immediate reduction in force by an agency to 90 per centum of the total 
number of employees on its rolls as of July 1, 1951; as a result of the operation 
of section 605 of the Independent Offices Appropriation Act, 1952, restricting the 
use of appropriated funds for payment of compensation of employees appointed 
to positions becoming vacant during the fiscal year 1952, may be considered as 
in compliance with said section, so that when the reduction has resulted in 


bringing the annual total employment down to or below the 90 per centum figure 
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contained therein the section shall cease to apply until that figure again is 
exceeded. 


Acting Comptroller General Yates to the Administrator of Veterans 
Affairs, October 8, 1951: 


Reference is made to your letter of October 4, 1951, presenting for 
decision two questions arising under the provisions of section 605, 
Independent Offices Appropriation Act, 1952, 65 Stat. 292, which 
questions are as follows: 


(1) Does the second proviso of Section 605, Independent Offices Appropriation 
Act for the fiscal year 1952 apply to employees excepted from the inhibitions of 
Section 605 ; 

(2) Will ‘the provisions of Section 605 with respect to filling only one in four 
of vacancies be applicable if an immediate reduction in force is made so as to 
bring the ceiling below 90% of the employees to which the section as a whole is 
applicable? 


With respect to question (1), your letter states that, of the total 
number of employees of the Veterans Administration (approximately 
197,000) all but approximately 57,000 are in the Department of Medi- 
cine and Surgery. Your first question, therefore, is whether the second 
proviso has reference to 90 per centum of the 197,000 employees or to 
90 per centum of the 57,000 employees. 

Section 605 of the Independent Offices Appropriation Act, 1952, 65 
Stat. 292, reads, in part, as follows: 


Sec. 605. No part of any appropriation or authorization contained in this Act 
shall be used to pay the compensation of any incumbent appointed to any civil 
office or position which may become vacant during the fiscal year beginning on 
July 1, 1951: Provided, That this inhibition shall not apply— 

(a) to not to exceed 25 per centum of all vacancies; 

(b) to positions filled from within and by transfer to agencies provided 
for by this Act; 

(c) to offices or positions required by law to be filled by appointments 
of the President by and with the advice and consent of the Senate; 

(d) to employees of the White House Office; 

(e) to employees engaged in the care, maintenance, and so forth, of the 
Executive Mansion and Grounds; 

(f) to all employees in veterans’ medical facilities, erclusive of medical 
departmental personnel in the District of Columbia; 

(g) to employees of the General Accounting Office ; 

(h) to employees of the Smithsonian Institution, including the National 
Gallery of Art; 

(i) to employees of The Tax Court of the United States: Provided 
further, That when any department or agency covered in this Act shall, 
as a result of the operation of this amendment reduce their employment to a 
figure not exceeding 90 per centum of the total number on their rolls as of 
July 1, 1951, such amendment shall cease to apply and said 90 per centum 
figure shall become a ceiling for employment during the fiscal year 1952 and 
if exceeded at any time during fiscal year 1952 this amendment shall again 
become operative: * * * [Italics supplied.] 


A literal reading of the section might, at first blush, give the im- 
pression that the 90 per centum provision relates to the overall total 


employment of an agency on the basis that, while certain personnel 
are excepted from the inhibition of the section, there is no express 








130 DECISIONS OF THE COMPTROLLER GENERAL [81 


exception of such personnel from the section as a whole. But I do 
not believe such a conclusion is necessary or even proper. The medical 
personnel excepted from the inhibition would seem to be in precisely 
the same position as other personnel so excepted and certainly it 
cannot be said that any part of the said section 605 applies to “em- 
ployees of the General Accounting Office,” to “employees of the 
Smithsonian Institution,” or to “employees of The Tax Court of the 
United States.” Furthermore, the proper office of a proviso is to 
limit or restrict an enactment, not to enlarge upon it or introduce 
new matter. The application of this general rule would require the 
conclusion that the 90 per centum provision relates only to the persons 
otherwise subject to the section. If there were any doubt as to this 
conclusion, a most persuasive argument in favor thereof could be made, 
in the light of the legislative background of section 605, by the fact 
that in all other appropriation acts to which a similar general provision 
has been applied, the Congress has more clearly spelled out that the 
90 per centum relates only to the employees not excepted from the 
inhibition of the section. See, for example, the language in the ap- 
propriation acts for the fiscal year 1952 for the Department of the 
Interior, the Department of Agriculture and the Department of 
Labor—Federal Security Agency. Your first question, therefore, is 
answered in the negative. 

With respect to your second question it is understood that the pro- 
posed reduction in force would not be made had not section 605, or 
a similar section, been included in the appropriation act for your 
agency; that ample funds are available to you for the continued 
employment of all personnel now on the rolls or on the rolls as of 
July 1, 1951; that the reduction in force is not the result of a lack 
of work or a reduced workload (it is understood the workload has 
or will increase) ; that the reduction in force is proposed merely for 
administrative purposes in order to control and maintain a balanced 
organization, at the same time effecting the economies required by 
section 605; and that, unless the reduction can be effected in this man- 
ner, as in compliance with said section, the reduction in force program 
will be canceled. It is stated in your letter that this reduction in 
force is proposed as a result of the operation of section 605. 

You are aware, of course, of the answer to question “G” in decision 
B-105402, September 26, 1951, 31 C. G. 109, to the Director, Bureau 
of the Budget. Obviously, however, the facts related above are en- 
tirely different from those considered in the September 26 decision, 
and nothing stated in that decision requires the same conclusion here. 
As you state one purpose of section 605 was to provide a “painless” 
method of reducing personnel. But its primary purpose was to effect 


| 





am owns | 6Sl Cl 


a —_. 


rh 





hide na 





Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 131 


savings in personnel costs and there is nothing in the section or its 
legislative history which would prevent this primary purpose being 
accomplished all at one time, rather than through normal attrition 
over a long period. 

On the basis of the facts stated in your letter it is my view that 
such a reduction in force may be accomplished as in compliance with 
section 605 and that, when the reduction has resulted in bringing 
your organization down to or below the 90 per centum figure, the said 
section shall cease to apply until that 90 per centum figure again is 
exceeded. Your second question also is answered in the negative. 


[B-104889] 


Appointments—Postal Service—Initial Grades for Tempo- 
rary Clerks and Carriers 

Temporary clerks or carriers at post offices of the first and second classes whose 
grades and rates of compensation are governed by section 12 (a) of the act of 
July 6, 1945, as amended, may not, in the absence of specific statutory authority, 


be appointed under an original appointment to a grade above the minimum grade 
for the position to which appointed. 


Comptroller General Warren to the Postmaster General, October 


9, 1951: 


Reference is made to your letter of July 25, 1951, your reference 
4, requesting a decision as to whether temporary carriers in the city 
delivery service and temporary clerks at post offices of the first and 
second classes whose grades and rates of compensation are controlled 
by section 12 (a) of the act of July 6, 1945, Public Law 134, 59 Stat. 
443, as amended, 39 U. S. C. 862 (a), may be appointed at grades 
above grade 1. 

It is stated in your letter that it has been the general practice of 
the Post Office Department in hiring persons as temporary clerks 
at first and second class post offices, as well as other classes of employees 
whose compensation is governed by section 12 (a), Public Law 134, 
to place them in grade 1 of the service in which employed. Also, it 
is stated that, in recent years, the post offices in Alaska, at such places 
as Anchorage, have been unable to meet the demands of the increased 
population ; that the Anchorage post office, which had postal receipts 
in the approximate amount of $493,000 for the calendar year 1950, 
and an estimated 25,000 to 35,000 patrons, should provide city delivery 
service to its patrons; and that inability to obtain employees has been 
a major factor in preventing the establishment of city delivery service 
at Anchorage. It is stated further that temporary clerks and carriers 
necessary to establish city delivery service at Anchorage cannot be 
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recruited at grade 1 because of the extremely high wage rates of $2.77 
per hour for common labor as compared with the rate of $1.64 per 
hour (including the 25 percent differential allowed to employees in 
Alaska under certain prescribed conditions) for clerks and carriers 
in grade 1. 

Section 12 (a), Public Law 134, as amended, 39 U. S. C. 862 (a), 
provides that carriers in the city delivery service and clerks in post 
offices of the first and second classes shall be divided into 11 grades, 
and that the pay of substitute, temporary, or auxiliary employees in 
such services shall be upon an hourly basis at specified rates per 
hour for each grade. Such provisions control the rates of compensa- 
tion for postal service employees in Alaska as well as in the conti- 
nental United States, subject, under certain conditions, to additional 
compensation (differential) for services in Alaska under Executive 
Order 10,000, September 16, 1948. See Chapter III of the Code of 
Federal Regulations, Volume 5. However, there is no express statu- 
tory provision regulating the grade in which original appointments 
as clerks or carriers shall be made under section 12 (a), Public Law 
134. A comparison is made in your letter between the said provisions 
of section 12 (a), Public Law 134, and certain other provisions of 
Public Law 134 restricting original appointments of temporary em- 
ployees to grade 1, and it is stated to be your opinion that such com- 
parison indicates that where such a restriction was intended it was 
expressly stated, as, for example, in section 14 (1), as amended by 
the act of June 19, 1948, 62 Stat. 490, relating to temporary employees 
in the custodial service paid upon an annual basis; section 18 (f), 
as amended by the act of October 29, 1949, 63 Stat. 984, relating to 
temporary employees in the mail equipment shops paid upon an an- 
nual basis; and section 17 (f), 59 Stat. 456, relating to temporary 
rural carriers serving routes for which there is no regular carrier. 

In that connection, you refer to certain decisions of this Office pub- 
lished in 7 Comp. Gen. 295; 15 id. 595; 27 id. 772; and 28 id. 709 
(B-85486, June 14, 1949). Each of those decisions relates exclusively 
to appointments by reinstatement or transfer, with initial salary rate 
in an automatic salary grade above the minimum rate for the 
grade in which reinstated or transferred. Hence, those decisions are 
not for application here where there is involved an original appoint- 
ment, (i. e., by other than reinstatement or transfer) of a clerk or 
carrier in the postal service to a grade above the minimum grade 
for the position in which appointed. It does not appear that such 
question has been considered heretofore by this Office. 
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Section 2 (b) and section 2 (d) of the act of October 28, 1949, 63 
Stat. 953, provide as follows: 


(b) Each person whose original appointment to a regular position in the 
postal field service is made on or after the effective date of this Act shall 
be placed in grade 3 at the time of such appointment. 


* * * * + * * 
(d) Each person whose appointment to a substitute or temporary position 


in the postal field service is made on or after the effective date of this Act 
shall be placed in grade 3 as of the date of his appointment or as of the date 
he shall have been on the roll for an aggregate period of one year, whichever 
date is the later. 

It is stated in your letter that the doubt in this matter arises only 
by reason of the provisions of section 2 (d), Public Law 428, quoted 
above, and that the Post Office Department has construed those provi- 
sions as providing only minimum standards in the case of initial ap- 
pointments of regulars and that such minimum standards would not 
require original appointments of temporary carriers in the city de- 
livery service and clerks at first and second class post offices to be made 
at a grade below grade 3. 

It is understood that there is no list of eligibles for clerk and car- 
rier positions in Alaska because such positions in Alaska have been 
excepted from the competitive civil service under section 6.101 (j) 
of Civil Service Rule VI, and that original appointments to such posi- 
tions in Alaska ordinarily would be temporary appointments under 
section 137.10 (c), Postal Laws and Regulations, 1948. Also, it is 
understood that during the initial installation and operation of a city 
delivery service at such places as Anchorage, pending a determination 
of the need for permanent positions the temporary appointments here 
involved would be to temporary positions for periods not to exceed 
one year, as distinguished from indefinite appointments under Execu- 
tive Order 10180, November 13, 1951, and section 2.115 of the Civil 
Service Regulations. See Postal Bulletin 19414, March 1, 1951. 

Section 2 (d), Public Law 428, above, specifically requires an aggre- 
gate period of one year on the roll by an employee appointed to a 
substitute or temporary position before such an appointee may be 
placed in grade 3. It necessarily follows that such an appointee must 
be placed in a grade below grade 3 upon receiving an original appoint- 
ment in the postal service so as to permit him to be on the roll the 
required aggregate period of one year. Accordingly, I cannot agree 
with your interpretation to the effect that section 2 (d), Public Law 
428, does not require an original appointment of such an employee to 
be made at a grade below grade 3. 
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Furthermore, attention is invited to the provisions of the act of 
March 6, 1946, Public Law 317, as amended by section 3 of the act of 
April 15, 1947, Public Law 35, 61 Stat. 40, which restrict an employee, 
upon appointment from substitute to regular, from being placed in, 
or promoted to, a grade higher than the grade to which he would have 
progressed had his original appointment been to a regular position of 
grade 1. The provisions of Public Law 317, as amended, are similar 
to provisions consistently carried in the statutes for many years rela- 
tive to the grade in which an employee is to be placed upon promotion 
from substitute to regular. See 39 U. S.C. 104. The current provi- 
sions conform with, and more or less confirm, such earlier statutes and 
the long accepted and recognized seniority practice in the postal field 
service whereby original appointments are made to grade 1 and vacan- 
cies in the regular force ordinarily are filled by the promotion of the 
senior classified substitute of the same designation or by reinstatement 
or by transfer. See Article 5, Manual of Instructions for Postal Per- 
sonnel, 1948, and section 137.12 (f), Postal Laws and Regulations, 
1948. 

Accordingly, since the original appointment of an employee in the 
postal service in other than the minimum grade for the position to 
which appointed would be a departure from the procedure consistently 
followed by the postal service in the past, and in view of the provi- 
sions of Public Law 428 and Public Law 317, as amended, above, I 
am compelled to hold that, in the absence of specific statutory authori- 
zation, temporary clerks or carriers may not be appointed under an 
original appointment to a grade above the minimum grade for the 
position to which appointed. 


[B-105367] 


Transportation—Vessels—Lowest First-Class Limitation 


An employee whose wife elected to delay her return to the United States upon 
his transfer from an overseas post of duty is entitled, under Standardized Gov- 
ernment Travel Regulations, to payment for her return travel by vessel in an 
amount not to exceed the lowest first-class fare for accommodations which 
could have been arranged had timely application been made after issuance of 
the orders directing the employee’s transfer. 


Comptroller General Warren to Edward P. Maffitt, October 9, 1951: 


Reference is made to your letter of August 10, 1951, requesting 
review of General Accounting Office settlement dated July 12, 1951, 
which disallowed your claim in the amount of $81 representing the 
sum deducted on bureau voucher No. 9 27351, covering excess trans- 
portation charges incurred in connection with the travel of your wife 
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from Le Havre, France, to New York on the S. S. Vieww Amsterdam 
during December 1948. 

The record shows that by travel authorization (No. 8-10329) dated 
May 28, 1948, as amended, your official duty station was transferred 
from Madrid, Spain, to Washington, D. C. It is noted that you 
returned to the United States shortly after the receipt of orders 
directing said transfer but that your wife elected to remain in Europe 
for the summer. It further appears that upon your return to Europe 
during September 1948, as a member of the U. S. Delegation to the 3rd 
General Assembly of the United Nations, your wife joined you in 
Paris, France, and that both you and your wife were furnished trans- 
portation from Le Havre, France, to New York, New York, on the 
above-mentioned vessel during the period December 12-19, 1948. It 
is shown that the steamship accommodations utilized by your wife 
(transportation request No. S2, 392), cost the Government $422.50, 
whereas established tariffs on file in this Office show $341.50 to be the 
lowest first-class adult fare on the S. S. Vieww Amsterdam as of Sep- 
tember 28, 1948, including ($6.50) French Port Tax. The facts fur- 
ther show that the sum of $81 representing the difference between the 
sum expended for her water transportation and the lowest first-class 
steamship fare above indicated, was administratively deducted from 
the sum ($118.40) claimed as travel expenses including per diem in 
lieu of subsistence incident to her travel from Madrid, Spain, to 
Washington, D. C. 

Your subsequent claim for the amount deducted was disallowed by 
settlement dated July 12, 1951, for the reason that under the law and 
applicable regulations payment of any amount in excess of the lowest 
(minimum) first-class fare is not authorized in the absence of a show- 
ing that such accommodations were not available or that other accom- 
modations were required for the purposes of security. 

In your request for review of the settlement, you make reference to 
a letter enclosed with your original claim from the Cunard Steamship 
Company, Ltd., New York, New York, which indicates that the aver- 
age summer rate for passage between France and the United States on 
the S. S. Mauretania was in excess of $422.50, and you state that the 
accommodations utilized by your wife were the minimum available 
at the time such travel was performed. 

Under the Standardized Government Travel Regulations all em- 
ployees including their dependents eligible to perform official travel at 
Government expense are required to exercise the same degree of care 
in incurring expenses that a prudent person would exercise if traveling 
on personal business, and during the period between the date of your 
transfer and the date of your wife’s repatriation, all travel was re- 
quired to be performed by the most economical usually traveled route. 
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The rule is well established and long followed by Government account- 
ing officers that where for the traveler’s personal convenience or 
through the taking of leave there is interruption of travel or a devia- 
tion from the direct route, expenses for such travel including per 
diem in lieu of subsistence may not exceed the amount that would 
have been incurred on uninterrupted travel by the most economical 
usually traveled route. See paragraphs 9, 10, and 49 of the stand- 
ardized Government Travel Regulations. 

In view of the foregoing, and since the present record fails to show 
that steamship accommodations for the return of your wife could not 
have been arranged at the lowest first-class fare hereinabove indicated 
had timely application been made therefor following the issuance of 
orders directing your permanent transfer, there is no authority for 
the payment of your claim or any part thereof. 

Accordingly, upon review, the settlement of July 12, 1951, must be 
and is, sustained. 


[B-105342] 


Typewriters—Purchase Price Limitation—Flexowriters and 
Justowriters as Constituting Typewriting Machines 


The “Flexowriter” (tape recorder-reproducer) and “Justowriter” (automatic 
justifying composing machine) are typewriting machines within the purview 
of the General Appropriation Act, 1951, restricting the purchase price that may 
be paid for typewriting machines during the fiscal year 1951. 


Comptroller General Warren to the Administrator, General Services 
Administration, October 10, 1951: 


Reference is made to your letter of August 24, 1951, requesting to 
be advised whether “Flexowriters” and “Justowriters,” products of 
the Commercial Controls Corporation, are “typewriting machines” 
within the meaning of the price restrictions in the “General Appro- 
priation Act, 1951,” 64 Stat. 595, 708. 

The pertinent provisions of said act are as follows: 


During the current fiscal year, no part of any money appropriated in this or 
any other Act shall be used during any quarter of such fiscal year to purchase 
typewriting machines (except bookkeeping and billing machines) at a priee 
which exceeds 90 per centum of the lowest net cash price, plus applicable Fed- 
eral excise taxes, accorded the most-favored customer (other than the Govern- 
ment, the American National Red Cross, and the purchasers of typewriting 
machines for educational purposes only) of the manufacturer of such machines 
during the six-month period immediately preceding such quarter. 

No part of any money appropriated by this or any other Act for any agency 
of the executive branch of the Government (which shall include all departments, 
independent establishments, and wholly owned Government corporations) shall 
be used during the current fiscal year for the purchase within the continental 
limits of the United States of any typewriting machines (except typewriting 
machines for veterans under public laws administered by the Veterans’ Admin- 
istration) unless the Administrator of General Services certifies that he is 
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unable to furnish such agency with suitable typewriting machines out of stock 
op hand. * * ® 


The “Independent Offices Appropriation Act, 1952,” Public Law 
137, approved August 31, 1951, 65 Stat. 268, contains a similar re- 
striction as to price. Also, the term “typewriting machine” as used 
in the above quoted statute is similar to the language contained in 
the Treasury Department Appropriation Act, 1949, 62 Stat. 415, 416, 
which was considered in 28 Comp. Gen. 146, wherein it was held 
quoting from the syllabus, as follows: 


The purchase, when otherwise: proper, of special purpose machines such as 
the “Proportional Spacing Machine,” the “Rektowriter,’ and the “Varityper” 
is subject to the restriction in the Treasury Department Appropriation Act, 1949, 
that typewriting machines shall not be purchased during any quarter of the 
fiscal year 1949 at a price in excess of 90 percent of the lowest net cash price, plus 
applicable Federal excise taxes, accorded the manufacturer’s most favored 
customer (other than the United States and purchasers for educational instruc- 
tion purposes) during the 6-month period preceding such quarter. 


The above detision was reconsidered in decision of December 15, 
1948, B-78978, wherein the definition of “typewriting machine” was 
considered at length and it was found necessary to adhere to the origi- 
nal decision for the reasons therein stated. 

In the letter of June 21, 1951, from the Commercial Controls Corpo- 
ration, referred to in your letter, there is set forth the following in- 
formation concerning the functions performed by the machines here 
in question : 


FLEXOWRITER—Tape Recorder-Reproducer. The Flexowriter Tape Re- 
corder-Reproducer is a completely automatic unit which combines facilities for 
tape perforating and multiple copy reproduction. It is specifically engineered 
for continuous high-speed tape perforating, tape reproduction and automatic 
multiple reproduction. In addition to individually prepared copy writing, the 
Flexowriter is especially adapted for the preparation of single master copy for 
the reproduction of manuals, brochures, books and the like. It reproduces from 
tape, errorless stencil masters, metal plates and paper plates for duplicating and 
printing machine reproduction. In addition, the Flexowriter is especially 
adapted to the preparation of coded tape address lists. Tape preparation on the 
Flexowriter is also adapted to the operation of addressing machines and com- 
munications machines. . 

JUSTOW RITER—Automatic Justitying Composing Machine. The Justowriter 
is an automatic justifying composing machine specifically engineered to com- 
pose, in a single type face, composition with justified left- and right-hand 
margins. The Justowriter consists of two units—one a Tape Recorder which 
when operated by the Compositor, perforates a tape in codes. The second unit, 
the Reproducer, accepts this coded tape, reads it and produces typeset material 
with automatically justified right- and left-hand margins at high speed. Justified 
composition produced on the Justowriter—Automatic Composing Machine—is pro- 
duced at a rate of 15,000 ems per hour—the equivalent of 100 (5 letter) words 
per minute. Justowriters are available equipped with any one of six specifically 
designed type faces each approximately 12 point in size, but varying in width 
of design and characteristics. Justowriters produce high speed composition for 
letter press or offset printing in page, galley or continuous roll form for the 
printing production of books, newspapers, manuals, and a host of other printed 
material. 
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The corporation takes the position that the machines do not fall 
within the typewriting equipment classification; that they are not 
typewriting machines within the meaning of statutory restrictions; 
that they were developed for automatic reproduction of multiple 
original copies and for automatic composition of printed material 
for reproduction by off-set printing; and that they were not developed 
with any intention of entering competitively in the typewriter field. 

In the folder concerning the “Flexowriter,” prepared by the corpo- 
ration and submitted with your letter, it is stated that the machine 
requires no special operating training; that it is so easy and so simple 
any average typist grasps its fundamentals almost immediately and 
that an operator can produce up to 600 individually typewritten letters 
in one day. Further, it is stated that the machine provides an on-the- 
spot method for perforating master tapes for immediate multiple 
copy production; that it automatically reperforates duplicate master 
types when required for other “Flexowriters” at the’same time mul- 
tiple copies are automatically produced; that its automatic power 
typing mechanism assures the best possible finished copy; and that 
it permits the operator to eliminate her typing errors in the perforated 
tape. Also, it is stated that a control switch is provided for turning 
the punch on and off so that the “Flexowriter” can, if desired, be used 
to type without perforating tape. 

In the folder concerning the “Justowriter,” it is stated that the 
machine consists of two companion units—a recorder and a repro- 
ducer; that each machine is basically a proportional spacing electri- 
cally powered machine with a standard typewriter keyboard which can 
be operated by any typist; that the recorder automatically perforates 
in code on a narrow tape as the copy it typed by the operator; that the 
completed tape is then inserted in the reproducer unit which interprets 
the code and automatically types the copy in justified lines; and that 
this produces clear correctly spaced errorless text in page galley or 
continuous roll forms ready for off-set or duplicator reproduction. 

While as indicated above, the corporation takes the position that 
the special purpose machines do not fall in the typewriter equipment 
classification, informal inquiry from the Patent Office elicits the in- 
formation that in the application for trade mark by the Commercial 
Controls Corporation filed on March 7, 1950, for the “Justowriter” 
(serial No. 593529) the applicant described the machine as auto- 
matically controlled justifying typewriters and machines for pro- 
ducing contro] medium therefor. In another application for trade 
mark filed on the same date (serial No. 593530) the corporation de- 
scribed the “Flexowriter” as power operated typewriters having means 
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for producing a control tape and being adapted for automatic opera- 
tion under control of such tape. 

In view of the foregoing and the legislative history of the similar 
statutory provisions considered in 28 Comp. Gen. 146, and the said 
decision of December 15, 1948, revealing a Congressional intent to 
restrict the purchase price that may be paid for typewriting machines 
(except bookkeeping and billing machines) regardless of the kinds or 
types or the purpose for which they may be used, it must be held 
that the “Flexowriter” and “Justowriter” are typewriting machines 
within the meaning of the typewriting machine price restriction in 
the General Appropriation Act, 1951. 


CB-105872] 


Taxes—Federal—Social Security Withholding Taxes 


In the withholding of employment taxes from the wages of employees who are 
subject to the Social Security Act each Government agency is a “separate em- 
ployer” within the purview of the Internal Revenue Code, so that an employee 
who transfers from one department to another is subject to the maximum em- 
ployment tax deduction in his new position, notwithstanding that the maximum 
amount was also withheld during the current year in the position from which 
he transferred. 


Comptroller General Warren to John N. Leebrick, Department of 
Commerce, October 10, 1951: 


Reference is made to your letter of September 29, 1951, transmitting 
a Pay Roll for Personal Services in favor of G. Warren Morgan, and 
requesting my decision upon several questions m connection therewith. 

It is stated, in effect, that Mr. Morgan became subject to the Social 
Security Act upon appointment in the National Production Authority, 
Department of Commerce, effective September 24, 1951, as a Labor 
Representative, GS-14, $8,800 per annum, and that Mr. Morgan has 
protested the deduction of the employment tax from his compensa- 
tion as proposed on the voucher, upon the basis that the annual amount 
of the employment tax deductible for the current calendar year al- 
ready has been deducted by the Government as an employer in con- 
nection with a period of service by Mr. Morgan during the first half 
of the calendar year as an employee of the Economic Cooperation 
Administration. 

Section 1400 of the Internal Revenue Code (Federal Insurance Con- 
tributions Act), as amended by section 201 (a) of the Social Security 
Act Amendments of 1950, Public Law 734, 64 Stat. 524, imposes an 
employment tax of one and one-half percent of the wages received 
during the calendar years 1950-1953, and section 1426 (a) (1) of the 
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Internal Revenue Code, 64 Stat. 525, limits the amount of wages tax- 
able during a calendar year to $3,600. Section 1410 of the Internal 
Revenue Code, as amended by section 201 (b), Public Law 734, 64 Stat. 
524, imposes a similar tax upon employers. 

The questions which you present are stated as follows: 

1. Was it proper to inform Mr. Morgan that deductions would be made from 
his salary even though he had contributed the maximum amount (1%% of 
$3,600) under the Federal Insurance Contributions Act before entering on duty 
with the National Production Authority? 

2. Was it proper to inform him that a refund for any overdeduction could 
be obtained by him if he made claim to the Bureau of Internal Revenue at the 
end of this year? 

In view of the above should each department and establishment of the Gov- 

ernment be considered as a separate and distinct employer or should the Gov- 
ernment be considered as one employer? If the departments and establishments 
of the Government are to be considered as separate and distinct employers would 
the bureaus within said departments and establishments be considered as one 
employer even though separate accounts are maintained? 
But, as you know, the jurisdiction of this Office under the provisions 
of 31 U. S. Code 82d to render a decision to a certifying officer is 
limited to specific questions in connection with a voucher presented 
to him for certification and does not include authority to render a 
decision upon general questions such as those included in your sub- 
mission. Hence, the specific question as presented which arises in 
connection with your certification of the pay roll voucher in favor 
of Mr. Morgan is, in effect, as to whether it is proper to deduct the 
employment tax from Mr. Morgan’s compensation even though the 
maximum, upon the basis of $3,600 per annum, already has been de- 
ducted during the current calendar year, and it would follow, of 
course, that if such deduction is proper, it would be proper to charge 
appropriated funds with an amount representing the tax required by 
section 1410 of the Internal Revenue Code to be paid by the Govern- 
ment as an employer. 

Section 1401 (d) (4) (A) of the Internal Revenue Code, as amended 
by section 203 (c), Public Law 734, 64 Stat. 527, provides that in the 
case of remuneration received from the United States each agent who 
is designated to make returns on the employment tax shall be deemed 
to be a “separate employer.” Treasury Department Letter dated De- 
cember 6, 1950, Office of the Secretary, To the Heads of Departments 
and Establishments, on “Withholding and Payment of Taxes for Fed- 
eral Employees under the Federal Insurance Contributions Act, as 
amended,” elaborates, in section 5, upon the above-stated definition of 
an employer by stating that— 


This means that in those instances where a Government agency has several 
withholding agents submitting tax returns for employees in different organiza- 
tional units, even though paid from the same appropriation or fund, each such 
withholding agent will be considered as a separate employer for purposes of the 
Federal Insurance Contributions Act. 


| 
| 
| 
| 
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Also, it is stated in section 7 of the said letter of December 6, 1950, 
that when the $3,600 limitation has been reached no further deduc- 
tion is required to be made or employer tax paid with respect to such 
employee in the same calendar year by the same employer. However, 
that— 


* * * each separate employer must deduct and withhold from the employee’s 


wages the employee’s tax and pay the employer’s tax up to the first $3,600 of 
wages paid by each such employer in any calendar year. This is irrespective 
of whether or not any deduction was made during the same calendar year by 
a prior employer. In such instances, where deductions are made by more than 
one employer on wages in excess of $3,600, the employee may claim the excess 
over $54. (For Years 1951-53) employee tax as Federal income tax withheld 
when filing his individual income tax return for 1951 or subsequent year. * * *. 
Also, see General Accounting Office, General Regulations No. 96 Sup- 
plement No. 5, December 19, 1950. 

Accordingly, since it appears that the withholding agent of Mr. 
Morgan in his present position in the National Production Authority 
and the withholding agent in his former position in the Economic 
Cooperation Administration are each to be deemed a “separate em- 
ployer” within the meaning of that term as used in section 1401 (d) 
(4) (A) of the Internal Revenue Code, the withholding of the em- 
ployment tax from his current compensation as proposed on the 
voucher is proper. 

Hence, the voucher, if otherwise proper, may be certified for pay- 
ment. 

The voucher is returned herewith. 


[B-103816] 


Quarters Allowance—Dependent Parents—Enlisted Person- 
nel Ordered to Active Duty Training 

An enlisted member of the uniformed service entitled to increased basic allow- 
ance for quarters on account of a dependent parent who is ordered to active 
duty training for a period not in excess of four months at a place where public 
quarters are not available for dependents may be credited with such allowance 
if the parent is shown to have been in fact dependent on the member for chief 


support and to have resided in the member’s house or apartment at the place 
where he actually maintained his permanent residence. 


Assistant Comptroller General Yates to the Secretary of Defense, 
October 11, 1951: 


Reference is made to a letter dated May 29, 1951, with enclosure, 
from your predecessor requesting a decision with regard to the entitle- 
ment of enlisted personnel in grades E-4 (with over seven years’ serv- 
ice), E-5, E-6 and E-7 on training duty to receive a basic allowance 
for quarters on account of a dependent parent while on such training 
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duty. In the said letter reference is made to section 7 of the Depend- 
ents Assistance Act of 1950, approved September 8, 1950, 64 Stat. 796, 
and it is stated that decision of this Office dated January 3, 1951, 30 
Comp. Gen. 260, would indicate that quarters allowance on account 
of a dependent parent is payable in cases of personnel on training 
duty as the serviceman reasonably could not be expected to maintain 
a household for himself and dependent parent at any place other than 
the place where he makes his permanent residence with the parent. 
However, you express doubt in the matter in view of the definition 
of permanent station as contained in Executive Order 10204, dated 
January 15, 1951. 

Section 201 (e) of the Career Compensation Act of 1949, 63 Stat. 
807, provides: 

(e) All members of the uniformed services when on the active list, when on 
active duty, or when participating in full-time training, nae duty with pay 
or other full-time duty (provided for or authorized in the National Defense Act, 
as amended, or in the Naval Reserve Act of 1938, as amended, or in other pro- 
visions of law, including participation in exercises or performance of the duties 
provided for by sections 5, 81, 94, 97, and 99 of the National Defense Act, as 
amended), and in addition thereto, all members of the National Guard and the 
Air National Guard when they are entitled by law to receive from the Federal 
Government the same pay as that authorized for members of the Regular com- 
ponents of the uniformed services of corresponding grade or rank, shall be 
entitled to receive the basic pay of the pay grade to which assigned, or in which 


distributed, pursuant to subsection (b), (c), or (d) of this section, in accordance 
with cumulative years of service * °, 


Section 302 (a) of the said act, 63 Stat. 812, provides that, with 
certain exceptions not here material, members of the uniformed serv- 
ices entitled to receive basic pay shall be entitled to receive a basic 
allowance for quarters in such amount and under such circumstances 
as are provided in the section. Enlisted personnel in grades E-4 
(seven or more years’ service), E-5, E-6 and E-7 are authorized to 
receive a basic quarters allowance of $67.50 per month with dependents 
and $45 per month without dependents (see section 302 (f)), 63 Stat. 
813. Subsection (e), 63 Stat. 813, authorizes the President to pre- 
scribe regulations for the administration of the section. 

Section 102 (g) of the said Career Compensation Act of 1949, 63 
Stat. 804, provides that the term “dependent” shall include, inter alia, 
“the father or mother of such member, provided he or she is in fact 
dependent on such member for over half of his or her support and 
actually resides in the household of said member.” In decision of 
December 19, 1949, 29 Comp. Gen. 280, it was concluded that the 
object of such provision is to provide a member with an allowance only 
where it is necessary to obtain quarters for himself and his dependent 
parent at, or convenient to, his permanent station in cases where the 
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Government is unable to furnish him with family quarters at such 
station. 

The Dependents Assistance Act of 1950, approved September 8, 
1950, enacted primarily for the purpose of providing additional allow- 
ances to enlisted members of the armed services with dependents, sus- 
pended, effective August 1, 1950, the provision of section 102 (g) supra, 
that the parent “actually resides in the household of said member,” 
but section 7 of the said 1950 act provides that the provisions of the 
act shall not apply, inter alia, to enlisted members on training duty 
and that such personnel shall continue to be entitled to the appropriate 
allowances prescribed by the Career Compensation Act of 1949, 63 
Stat. 802, on the day prior to the effective date of the said act of 
September 8, 1950. 

Executive Order 10204, dated January 15, 1951, effective February 
1, 1951, issued for the purpose of prescribing regulations governing 
the payment of basic allowance for quarters, defines the term “per- 
manent station” in language similar to that used in prior definitions, 
but adds a new provision reading as follows: 

* * * Provided, that in the case of members of the National Guard, the 
Air National Guard or Reserve components of any of the uniformed services 
on active duty for training, the place where the training duty is being performed 
shall be deemed to be the permanent station of such members for the purposes 
of these regulations. 

In the decision of January 3, 1951, 30 Comp. Gen. 260, it was pointed 
out that the decision of December 19, 1949, 29 Comp. Gen. 280, to the 
effect that the household of a member who is credited with increased 
allowances on account of a dependent parent must be located “at, or 
convenient to, his permanent station,” was rendered with respect to 
personnel on the active lists or on extended active duty, and it was 
stated that a member who is ordered from his home to active duty 
training at a service school for a period not to exceed four months’ 
duration, obviously has no permanent military duty station at which 
to maintain a household while on such duty and could not reasonably 
be expected to maintain a household for himself and dependent parent 
at any place other than the place where he makes his permanent resi- 
dence and normally and usually resides with his parent. Hence, it was 
concluded that in such cases where a member is ordered to training duty 
at a service school where public quarters are not available for depend- 
ents, he may be credited with increased basic allowance for quarters on 
account of a dependent parent if the parent is shown to have otherwise 
met the dependency requirements and to have resided in the member’s 
house or apartment where he maintains his permanent residence or 
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household. While Executive Order 10204 now provides that the place 
where training duty is being performed by members of the National 
Guard or Reserve components of the uniformed services on active duty 
training, shall be deemed to be the permanent station of such members 
for basic quarters allowance purposes, in view of the short duration 
of such duty it is, in fact, duty of a temporary nature during which 
the member ordinarily must continue to maintain his permanent resi- 
dence at the place where he normally resides with his dependent 
parent. 4Comp.Gen. 571. Asstated in 30 Comp. Gen. 260, the mem- 
ber reasonably could not be expected to maintain a household for him- 
self and dependent parent at any other place during such period of 
training duty. 

Accordingly, the definition of “permanent station,” as set forth in 
Executive Order 10204, need not be viewed as changing the conclusion 
reached in 80 Comp. Gen. 260, to the effect that in cases involving short 
periods of active duty training, not in excess of four months, at places 
where public quarters are not available for dependents, members 
otherwise entitled to increased basic allowance for quarters on account 
of a dependent parent may be credited with such allowance if the 
parent is shown to have been in fact dependent on the member for chief 
support and to have resided in the member’s house or apartment at the 
place where he actually maintained his permanent residence. 


[B-105667] 


Subsistence—Per Diems—Nonworkdays 


Under the provisions of section 45a, Standardized Government Travel Regula- 
tions, as amended, an employee in a subsistence status who is away from his 
official duty station is entitled to per diem in lieu of subsistence on nonworkdays 
which are not immediately preceded and followed by a leave of absence; to termi- 
nate the employee’s subsistence status the nonworkday must be immediately 
preceded and followed by a leave of absence. 


Comptroller General Warren to Oliver Caswell, Department of the 
Interior, October 12, 1951: 


By letter of September 12, 1951, file No. 370, the Bureau of Reclama- 
tion, Department of the Interior, forwarded here for consideration 
your letter of August 13, 1951, file No. 310, transmitting two reclaim 
vouchers stated in favor of Granville W. Tilghman and George B. 
Hilts for $7.20 and $13.50, respectively, representing per diem in lieu 
of subsistence, and requesting an advance decision as to the propriety 
of payment thereof. 
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It appears from the facts presented that Mr. Tilghman, while on 
properly authorized temporary duty entered an annual leave status 
on May 28, 1951 (Monday), which leave extended through June 1, 
1951 (Friday). Per diem was disallowed administratively for non- 
workdays June 2 and 3 (Saturday and Sunday), following the leave 
of absence. The case of Mr. Hilts is similar to the above case—the 
only essential differences being that his leave of absence extended 
from 7:45 a. m., Monday, June 25, 1951, through 4:30 p. m., Friday, 
June 29, 1951, and that he claims per diem for one-half day on June 
25, and one-fourth day on June 29, in addition to per diem for the 
nonworking days immediately preceding and following the leave of 
absence, all of which was denied administratively. . 

It is stated in your letter that the administrative disallowances were 

due to doubt as to the correct application of paragraph 45a, Standard- 
ized Government Travel Regulations, as amended October 1, 1950, 
which paragraph provides, in pertinent part, as follows: 
* * * if leave of absence does not begin or terminate within the traveler's 
prescribed hours of duty, the traveler will be regarded as being in subsistence 
status until midnight of the last day preceding the leave of absence and from 
12:01 a. m. of the day following the leave of absence. A traveler will be con- 
sidered to be in subsistence status on nonworkdays unless he returns to his 
official station or unless such nonworkday is immediately preceded and followed 
by leave of absence. * * * 

Under that provision of the travel regulations, the fact that an 
employee, otherwise in a subsistence status, is on leave of absence im- 
mediately preceding a nonworkday or immediately following a non- 
workday does not operate to take him out of a subsistence status for 
such nonworkdays. To terminate the subsistence status the nonwork- 
day must be immediately preceded and followed by leave of absence, 
which is not the case here. Accordingly, the vouchers may be certified 
for payment, if otherwise proper, subject, of course, to the condition 
that no per diem will be allowed to Mr. Hilts for June 25 and June 29. 
The vouchers are returned herewith. 


[B-100137] 


Pay—Service Credits—Credit for Cadet or Midshipman 
Service 


Under section 303 (i) of the act of June 29, 1948, as amplified by section 306 (d), 
providing for the counting of all periods of “active Federal service” in computing 
the retired pay of a member of the uniformed services eligible for retirement 
under section 302, naval cadet or midshipman service at the Naval Academy 
either before or after March 4, 1913, may not be considered “active Federal 
service” within the meaning of that term as used in section 306 (d) of said act. 
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Assistant Comptroller General Yates to H. J. Elson, October 19, 
1951: 


Reference is made to your letter of August 10, 1951, concerning that 
part of decision of July 26, 1951, B-100137, to you, which indicates 
that you are not entitled to credit for naval cadet (midshipman) 
service at the Naval Academy prior to March 4, 1913, in the computa- 
tion of your retired pay under the provisions of Title III of Public 
Law 810, approved June 29, 1948, 62 Stat. 1087. 

While you appear to concede that such naval cadet service properly 
may not be included as “satisfactory Federal service” under section 
802 of the act in determining whether a member has completed 20 
or more years of such satisfactory service, it apparently is your view 
that such service may be counted as “active Federal service” in the 
computation of retired pay under section 303 of the said act. 

Section 302 (a) of the act provides, 62 Stat. 1087, in pertinent part, 
as follows: 


Any person who, upon attaining or having attained the age of sixty years, has 
performed satisfactory Federal service as defined in this section in the status of 
a commissioned officer, warrant officer, flight officer, or enlisted person in the 
Army of the United States or the Air Force of the United States, including the 
respective reserve components thereof, and also including the federally recog- 
nized National Guard prior to 1933, the United States Navy including the reserve 
components thereof, the United States Marine Corps, including the reserve com- 
ponents thereof, or the United States Coast Guard, including the reserve compo- 
nents thereof, and has completed an aggregate of twenty or more years of such 
satisfactory service in any or all of the aforesaid services, shall, upon applica- 
tion therefor, be granted retired pay: Provided, That for the purposes of this 
section the last eight years of qualifying service for retirement under this title 
must have been service as a member of a reserve component except that any 
member of a reserve component of the Air Force of the United States shall be 
entitled to include service as a member of a reserve component of the Army of 
the United States performed on or prior to July 26, 1949 * * * Provided 
further, That no person who was a member of a reserve component on or before 
August 15, 1945, shall be eligible for retirement benefits under this title unless he 
performed active Federal service during any portion of either of the two periods 
beginning April 6, 1917, and ending November 11, 1918, and beginning September 
9, 1940, and ending December 31. 1946 


Section 303 of the act provides, 62 Stat. 1088, in pertinent part, 
as follows: 


Any person granted retired pay pursuant to the provisions of this title shall 
receive such pay at an annual rate equal to 2% per centum of the active duty 
annual base and longevity pay which he would receive if serving, at the time 
granted such pay, on active duty in the highest grade, temporary or permanent, 
satisfactorily held by him during his entire period of service, multiplied by a 
number equal to the number of years and any fraction thereof (on the basis 
of three hundred and sixty days per year) which shall consist of the sum of 
the following: 

(i) All periods of active Federal service; 

(ii) One day for each point credited pursuant to subparagraphs (2) and (3) 
of subsection (b) of section 302 of this Act, but no more than sixty days shall 
be credited on this basis in any one year for the purposes of this section: 





oo 








Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 147 


Section 306, 62 Stat. 1089, 1090, provides, in pertinent part, as 
follows: 


For the purposes of this title— 

(a) * * + 

(d) The term “active Federal service” shall include all periods of annual 
training duty and all prescribed periods of attendance at such service schools 
as have been, or may be designated, as such by the Secretary of the Army, the 
Secretary of the Navy, and the Secretary of the Air Force for their respective 
services, or by law, or any other period of time when ordered to active duty 
under competent Federal orders. 

In determining a person’s eligibility for retirement under the said 
section 302, the 20 or more years of satisfactory Federal service must 
have been performed “in the status of a commissioned officer, war- 
rant officer, flight officer, or enlisted person” in any of the services men- 
tioned therein. Applying the rule of statutory construction expressio 
unius est exclusio alterius, it must be concluded that since service as a 
cadet or midshipman is not expressly included in the said section 302, 
such service is to be excluded in determining whether a person has 
completed 20 or more years of satisfactory Federal service. In that 
connection, see Navy Department Court Martial Order No. 3-1950, 
March, 1950, page 69. On the other hand, in the computation of re- 
tired pay of a member who is otherwise eligible for retired pay under 
section 302, all periods of “active Federal service” are authorized un- 
der section 303 to be included in such computation. The term “active 
Federal service” is defined in section 306 (d), supra, as including (1) 
all periods of annual training duty; (2) all prescribed periods of 
attendance at such service schools as have been designated as such by 
the Secretary of the Army, the Secretary of the Navy, and the Secre- 
tary of the Air Force for their respective services, or by law, and (38) 
any other period of time when ordered to active duty under compe- 
tept Federal orders. It seems reasonably clear that category (1) has 
reference to periods of annual training duty performed under compe- 
tent orders by members of the Naval Reserve, Officers’ Reserve Corps, 
National Guard, etc. and category (2) appears to have reference to 
service schools such as those referred to in certain paragraphs of sec- 
tions 2, 3, 4 and 5 of Chapter 1, Part D, Bureau of Naval Personnel 
Manual, and section 99 of the National Defense Act of 1916, as 
amended, 32 U.S. C. 65, rather than the United States Military Acad- 
emy and the United States Naval Academy. In that connection, it 
will be noted that section 99 of the National Defense Act as amended, 
authorizes a limited number of officers, warrant officers, or enlisted 
men of the National Guard to attend and pursue a regular course of 
study at “any military-service school of the United States, except the 
United States Military Academy.” The third and last category in- 
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cludes members of the Reserve components of the Armed Forces (and 
possibly retired members) who are ordered to active duty under com- 
petent orders. However, midshipmen at the Naval Academy are not 
“ordered to active duty” as that term is generally understood in 
statutes relating to military and naval personnel. Hence, it would 
appear that service as a naval cadet or midshipman at the Naval 
Academy is not included within the term “active Federal service” as 
used in section 306 (d) of the act. That such is the correct view ap- 
pears to have been recognized by representatives of the Department 
of the Navy while testifying before the Committee on Armed Services, 
House of Representatives, on a bill which formed the basis for the 
Career Compensation Act of 1949. In that connection, it will be noted 
that section 412 of the Career Compensation Act, 63 Stat. 824, defines 
“active service” for the retirement pay purposes of Title IV of the 
said act as including, inter-alia: 

(2) for members of the reserve components of the uniformed services, other 
than commissioned officers of the Reserve Corps of the Public Health Service, 
and for former members referred to in section 411 (2) that service which is 
equal to the number of years which would be used by such members or former 
members as a multiplier in the computation of their retired pay pursuant to 
section 303 of the Act of June 29, 1948 (ch. 708, 62 Stat. 1088) * * *, 

In the hearings on H. R. 2553, a predecessor bill to H. R. 5007 which 
became the Career Compensation Act of 1949, the following statements 
were made with regard to provisions substantially identical with the 
above-quoted provisions of section 412 of the 1949 act: 


Mr. Cots. This does not include service while at the academies? 

Commander MArTINEAU. No, sir. 

Mr. Cote. For the purpose of retirement. 

Commander MARTINEAU. For no purpose. 

Mr. Core. But in the other titles of the bill service at the academies has been 
considered for purposes of pay? 

Commander MARTINEAU. No, sir. 

Mr. BLANpForD. It has been stricken out of this bill. 

Mr. Core. I was not aware of that. That removes a thorn that has been in 
my mind for some time. I realize that that is good judgment. 

Mr. Kirzpay. That is out. It got too complicated. 

Mr. Coie. Good. 


In view of the foregoing, it seems reasonably clear that naval cadet 
or midshipman service at the Naval Academy either before or after 
March 4, 1913, properly may not be considered “active Federal service” 
within the meaning of section 303 (i) as amplified by section 306 (d) 
of the act of June 29, 1948, supra. 

With respect to your contention that you may be entitled to retired 
pay under the provisions of section 310 of the Naval Reserve Act of 
1938, 52 Stat. 1183, 34 U. S. C. 855i, it will be noted that to be eligible 
for retired pay under the said section 310 a member must have com- 
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pleted a total of not less than thirty years’ active service in the Army, 
Navy, etc., or have had not less than twenty years’ of such active 
service, the last ten years of which must have been performed during 
the eleven years immediately preceding his transfer to the Honorary 
Retired List of the Naval Reserve. The records before this Office indi- 
cate that you failed to qualify for retired pay under the said section 
310, having completed less than twenty years’ active service. 


[B-105611] 


Compensation—Within-Grade Advancements—Eligibility 
as Affected by Temporary Promotions 

The compensation increase received by Immigration Inspectors whose positions 
were temporarily allocated to higher grades—known by the employees to be 
temporary—did not constitute “an equivalent increase in compensation” within 
the meaning of those words as used in section 25.11 (f) of the Federal Person- 
nel Manual, and therefore, such employees upon restoration to their former 
positions, which in the meantime had been brought under the Classification Act 
and allocated in lower grades, are entitled to within-grade salary advancements 


after the expiration of the required waiting period from the last equivalent 
increase received in their regular positions. 


Comptroller General Warren to the Attorney General, October 22, 
1951: 

Reference is made to letter of September 13, 1951, your reference 
A-8, from the Administrative Assistant Attorney General, requesting 
decision whether the increase in compensation of certain Immigration 
Inspectors under the facts and circumstances hereinafter recited con- 
stituted “an equivalent increase in compensation” within the meaning 
of those words as used in section 25.11 (f) page Z1-314 of the Federal 
Personnel Manual. 

It appears that deportation hearings prior to February 20, 1950, 
had been conducted by Immigration Inspectors whose rates of pay 
were established by the Reed-Jenkins Act, the maximum rate of pay 
being $4,228.80 per annum. By decision of the United States Supreme 
Court in the case of Sung v. McGrath et al., 389 U.S. 33, such hearings 
were required to be conducted under the Administrative Procedure 
Act, 5 U. S. C. 1004, 1006, 1007, which necessitated administrative 
allocation of such positions pursuant to which they were placed in 
GS-11 with salaries of $5,400 per annum; and that the notice of such 
action contained the following statement : 

This temporary promotion or assignment not to extend beyond May 29, 1950, 
unless extended by the Civil Service Commission or the appointment made 


absolute. If ultimately found ineligible by the Civil Service Commission you 
will be returnec to your former position and grade. 


225273°—53——12 
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Subsequent extensions were authorized until October 20, 1950, but 
by the Supplemental Appropriation Act of 1951, approved Septem- 
ber 27, 1950, P. L. 843, 64 Stat. 1044, such proceedings were exempted 
from the provisions of the Administrative Procedure Act and pur- 
suant to such exemption the Immigration Inspectors were returned 
te their former positions which in the meantime had been brought 
under the classification act and allocated in grades GS-7 and GS-8. 

Section 25.11 (f) page Z1-314 of the Federal Personnel Manual pro- 
vides as follows: 


Equivalent increase in compensation is the total of any increase or increases 
in basic compensation which is equal to or greater than the smallest step-in- 
crease in any grade in which the employee has served during a period under 
consideration. Step-increases resulting from the application of sections 703 
and 802 (b) of the Act are equivalent increases in compensation. The follow- 
ing, among others, are not “equivalent increases in compensation” 

(1) Any increase in rates of basic compensation provided by Title VI; 

(2) An additional step-increase as a reward for superior accomplishment ; 
or an increase made pursuant to section 1002 (b) ; 

(3) An increase made for the specific purpose of correcting an error in a pre- 
vious demotion or reduction in pay; 

(4) Payment of a foreign or a territorial post differential or cost-of-living 
allowance. [Italics supplied.] 


In 30 Comp. Gen. 82, it was held (quoting from the syllabus) : 


Employees who receive promotions for a definite or approximate period of 
short duration—known in advance to be temporary—are entitled, upon restora- 
tion to their position or positions of the same or a different grade from those 
held prior to such promotions, to within grade salary advancements after the 
expiration of the required waiting period from the last equivalent increase 
received in their regular positions * * *. 

Under the above-recited facts and circumstances it is concluded, 
i» line with the decision, supra, that the increase to GS-11, which was 
tentative only and subject to post-audit by the Civil Service Commis- 
sion, and which was specifice ully designed as temporary, did not con- 
stitute “an equivalent increase in compensation” within the purview 
of those words as used in section 25.11 (f) page Z1-314 of the Federal 
Personnel Manual. 


[B-105106] 


Compensation—Double—Concurrent Retired and Civilian 
Service Pay—Retired Officer Serving as Member of National 
Security Training Commission 


The provisions of section 212 of the Economy Act, as amended, limiting to $3,000 
per annum the combined rate of retired pay and civilian compensation which 
may be received by a retired officer holding a civilian office or position, are 
applicable in the case of a retired officer who is appointed a member of the 
National Security Training Commission at a per diem rate of pay when actually 
working, and therefore, such officer is not entitled to receive his retired pay 
on those days he is in receipt of compensation for service as a member of such 
commission. 
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Assistant Comptroller General Yates to the Secretary of the Navy, 
October 23, 1951: 


There has been considered your letter of August 9, 1951, requesting 
decision whether Admiral Thomas C. Kinkaid, United States Navy, 
retired, as a member of the National Security Training Commission 
legally will be entitled to his retired pay on days on which he is en- 
titled to the per diem authorized by law for payment to members of 
that commission in view of the restrictive provisions of section 212 
of the act of June 30, 1932, as amended, 5 U. S. C. 59a. 

The National Security Training Commission consisting of five mem- 
bers was established by the provisions of section 4 (k) (3) of the 
Universal Military Training and Service Act, Public Law 51, ap- 
proved June 19, 1951, 65 Stat. 80, to be composed of three civilians 
and two active or retired members of the regular components of 
any of the armed forces. Section 4 (k) (4) of the said act, 65 Stat. 
81, provides, in pertinent part, as follows: 


* * * Members of the Commission, other than active members of the Regular 
components of the Armed Forces, while actually serving with the Commission, 
shall receive a per diem of not to exceed $50 for each day engaged in the business 
of the Commission and shall be allowed transportation and a per diem in lieu 
of subsistence of $9 while away from their homes or places of business pursuant 
to such business. 


It is stated that Admiral Kinkaid was retired for physical disability 
not incurred in combat with an enemy of the United States nor result- 
ing from an explosion of an instrumentality of war, and that he is 


presently on active duty but contemplates return to an inactive duty 
status. 


Section 212,of the Economy Act of June 30, 1932, 47 Stat. 406, 
as amended, 5 U.S. C. 59a, provides: 


(a) After June 30, 1932, no person holding a civilian office or position, ap- 
pointive or elective, under the United States Government or the municipal gov- 
ernment of the District of Columbia or under any corporation, the majority 
of the stock of which is owned by the United States, shall be entitled, during 
the period of such incumbency, to retired pay from the United States for or 
on account of services as a commissioned officer in any of the services men- 
tioned in Title 37, at a rate in excess of an amount which when combined with 
the annual rate of compensation from such civilian office or position, makes 
the total rate from both sources more than $3,000; and when the retired pay 
amounts to or exceeds the rate of $3,000 per annum such person shall be 
entitled to the pay of the civilian office or position or the retired pay, whichever 
he may elect. As used in this section, the term “retired pay” shall be construed 
to include credits for all service that lawfully may enter into the computation 
thereof. 

(b) This section shall not apply to any person whose retired pay, plus civilian 
pay, amounts to less than $3,000: Provided, That this section shall not apply 
to regular or emergency commissioned officers retired for disability incurred 
in combat with an enemy of the United States or for disabilities resulting from 
an explosion of an instrumentality of war in line of duty during an enlistment 
or employment as provided in Veterans Regulation Numbered 1 (a), part I, 
paragraph L 
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You express doubt as to the propriety of the application of such 
provisions in Admiral Kinkaid’s case on the basis that the statute 
creating the National Security Training Commission specifically pro- 
vides for membership therein of retired officers of the regular com- 
ponents of the armed forces and also provides in specific terms for a 
per diem of not to exceed $50 for any retired officer who is appointed 
thereto. Also, it is suggested that some doubt exists as to whether 
the per diem should be considered as compensation within the con- 
templation of the above quoted provisions of the act of June 30, 1932, 
as amended, since it is not so expressly designated. 

There would appear to be little doubt that the per diem authorized 
for payment to members for each day engaged in the business of the 
commission was intended as compensation for services rendered in 
view of the fact that no other form of compensation is provided for 
the civilian members of the commission and that active members of 
the armed forces who are entitled to compensation in the form of their 
service pay are precluded from the receipt thereof; and, being compen- 
sation, it is not considered that the mere lack of designation in the 
statute of the per diem as compensation could make inapplicable the 
provisions of section 212 of the Economy Act, supra, if otherwise for 
application. See, in that connection, the statement made at page 15 
of Report No. 271, House of Representatives Committee on Armed 
Services to accompany the bill S. 1, which became the Universal Mili- 
tary Training and Service Act. 

The said section 212 is concerned specifically with situations in- 
volving persons in receipt of retired pay from the United States for 
or on account of services as a commissioned officer in the armed forces 
who by appointment or election hold civilian offices or positions under 
control of the United States Government, and its purpose is to prohibit 
the concurrent receipt by a person so situated of retired pay incident 
to his commissioned service and the compensation of the civilian office 
or position held if the combined rate thereof exceeds $3,000 per annum. 
The requirements of such provisions are explicit and may not be over- 
come in a particular case in the absence of a clear showing of intent by 
the Congress that they are not for application. No express exemption 
of retired officers of the military forces who are appointed to the 
National Security Training Commission from application of the re- 
strictive provisions of section 212 of the Economy Act is stated 
in the provisions of the Universal Military Training and Service Act 
nor indeed do there come to mind any reasons why the Congress would 
desire to exempt a retired officer serving on the commission from the 
provisions of the said section 212. Such an exemption, in effect, not 
only would grant such a retired officer greater compensation than the 
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civilian members of the commission but also would grant him greater 
compensation than a member on the active list of a regular component 
of the armed forces, with the same rank (or a rank corresponding 
thereto) and length of service, could receive if serving as a member 
of the commission. Only the most clear and unequivocal language in 
the statute would justify a conclusion that would result in such a dis- 
crimination between members of the commission. And, since no such 
language is found in the statutory provisions here in question, it must 
be concluded that a retired member of a regular component of any 
of the armed forces who is appointed to the commission may not, under 
the provisions of section 212 of the Economy Act as amended, supra, 
receive his retired pay and the compensation of the civilian office con- 
currently if the combined rate thereof exceeds $3,000 per annum. 
Accordingly, you are advised that Admiral Kinkaid will not be en- 
titled to receive his retired pay on those days upon which he is in 
receipt of compensation for service as a member of the National 
Security Training Commission. See 28 Comp. Gen. 381. 


CB-105736] 


Compensation—Appointments to Vacant Positions During 
Fiscal Year 1952—Effect of Restriction in Independent Of- 
fices Appropriation Act, 1952, on Transferred Funds 

In applying the provisions of section 605 of the Independent Offices Appropria- 
tion Act, 1952, restricting the expenditure of funds for payment of compensation 
of employees appointed to positions becoming vacant during the fiscal year 1952, 
to funds made available to the Geological Survey by transfer there may be used 


a composite personnel ceiling established on the basis of individual ceilings 
calculated by an analysis of each source of funds. 


Comptroller General Warren to the Secretary of the Interior, 
October 23, 1951: 


There has been considered the letter dated September 21, 1951, from 
the Acting Secretary of the Interior, requesting decision upon the 
question of whether there may be used a composite personnel ceiling 
in giving effect to the terms of the “Jensen amendment” to various 
appropriation acts from which are derived, or are expected to be de- 
rived, by transfer, funds available to the Geological Survey, Depart- 
ment of the Interior, for carrying on certain operations. 

The Jensen amendment to the Interior Department Appropriation 
Act, 1952 (section 305 of such act) , 65 Stat. 267, as quoted in said letter, 
reads as follows: 


Sec. 305. No part of any appropriation or authorization contained in this Act 
shall be used to pay the compensation of any incumbent appointed to any civil 
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office or position which may become vacant during the fiscal year beginning on 
July 1, 1951: Provided, That this inhibition shall not apply— 

(a) to not to exceed 25 per centum of all vacancies; 

(b) to positions filled within the department ; 

(c) to offices or positions required by law to be filled by appointment of 
the President by and with the advice and consent of the Senate; 

(d) to positions the personnel of which are engaged in health and safety, 
law enforcement, operation and maintenance, soil and moisture, and forestry 
activities in the field, exclusive of administrative personnel not directly con- 
nected with the operation of any such specific activity ; 

(e) to seasonal and casual workers: 

Provided further, That with the exception of the agencies and functions listed in 
(b) through (e) above, not more than 90 per centum of the amounts shown in 
the budget estimates for personal services shall be available for such purpose: 
Provided further, That when the total number of personnel subject to this section 
has been reduced to 90 per centum of the total provided for in the budget estimates 
for 1952, this section may cease to apply. 

Preliminary to raising the question of a composite ceiling, it is stated 
that inasmuch as the majority of the regular full-time employees of 
the Geological Survey are employed interchangeably on many different 
projects financed from different appropriations, advances, and alloca- 
tions, it is impracticable to earmark each position as governed by « 
single appropriation act, and that, for such reason, it would appear 
that the provisions of the Jensen amendment relating to the number of 
vacancies that can be filled until a certain limit is reached would have 
to apply upon a bureau-wide basis. Such a conclusion is substantially 
correct. That is to say, the Geological Survey should not fill more 
than one out of four vacancies unless the filling of the particular 
yacancy is within an exception common to the Jensen amendment in 
all the appropriations from which some part of the compensation of 
the position is paid, or is expected to be paid, for any period during 
the fiscal year 1952, or unless the appropriate personnel ceiling is 
reached. Of course, if the compensation of a vacant position is, when 
filled, to be paid solely from funds advanced from an appropriation 
subject to no limitation at all, there would be no restriction upon the 
filling of the vacancy. Pertinent to the foregoing is the holding in 
decision of September 26, 1951, B—105402, 31 Comp. Gen. 109, answer to 
question (E), to the effect that advances to a working fund are subject 
to the same Jensen amendment restrictions in the hands of the per- 
forming agency as would be the case if the appropriation were being 
used by the advancing agency. 

The method for computing a composite ceiling and the reasons for 
the suggestion thereof are stated in the letter under consideration, as 
follows: 


Since some of the funds available to the Survey are subject to the terms of 
the Jensen amendment contained in the Interior Department Appropriation Act 
providing for an eventual ceiling of 90% of the total provided for in the Budget 
estimates for 1952, others are subject to a Jensen amendment providing for an 
eventual ceiling of 90% of July 1 actual employment (e. g., Sec. 605 of the Inde- 
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pendent Offices Appropriation Act, 1952, Public Law 137, 82nd Congress), and 
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others presumably will be subject to no limitation at all (e. g., H. R. 5054, De- 
partment of Defense Appropriation Act in the form passed by the House of 
Representatives on August 9, 1951), it appears reasonable to establish an over-all 
full-time personnel ceiling for the bureau on the basis of the sum of individual 
ceilings calculated by an analysis of each source of funds. This total would be 
a composite ceiling giving effect to the terms of the Jensen amendments as 
contained in applicable appropriation acts, and would be subject to adjustment 
from time to time according to changes in amounts of funds made available 
from various sources. For example, such a ceiling would include for Interior 
Department appropriations, 90 percent of the permanent positions included in 
the regular 1952 Budget estimates, and it would include 100 percent of the esti- 
mated number of positions required to carry out the programs to be financed: 


by advances from Military Functions appropriations and others not subject to 
limitation. 


In the decision of September 26, 1951, cited above, answer to question 
(C), it was held that the restriction in the Jensen amendment (section 
605) to the Independent Offices Appropriation Act, 1952, approved 
August 31, 1951, 65 Stat. 292, against the filling of vacancies applies 
to each individual appropriation or authorization contained in the 
act but that the 90 percent ceiling, which when reached and not ex- 
ceeded, permits the unrestricted filling of vacancies, is for determina- 
tion upon the basis of the employment in a department or agency as 
a whole. In view of the language in the third proviso of section 305 
of the Interior Department Appropriation Act, “That when the total 
number of personnel subject to this section has been reduced to 90 per 
centum of the total provided for in the budget estimates for 1952, this 
section may cease to apply” [Italics supplied], the same rule is for 
application here. Hence, it is unnecessary to determine a personnel 
ceiling specifically for the Geological Survey. 

For the purpose of arriving at the figure which is to constitute 
a ceiling for the Interior Depzrtment, it is concluded, in view of 
the complexities inherent in the situation here involved, that there 
may be applied the ceiling formula set forth in section 305 of the 
Interior Department Appropriation Act, disregarding any formula 
which might be different for the advancing department or establish- 
ment. 

In determining the number of persons in the budget estimates for 
the Geological Survey which must be included in arriving at “the 
total provided for in the budget estimates for 1952,” 90 percent of 
which is to constitute a personnel ceiling for the Interior Department, 
there may be applied in principle the suggestion in the above-quoted 
portion of the Acting Secretary‘s letter, in that there need be included 
only the aggregate number of personnel shown in connection with 
estimated direct appropriations and in connection with anticipated 
advances from other appropriations which, when finally granted by 
the Congress, are subject to a vacancy filling restriction similar to 
that impressed upon funds appropriated to the Interior Department— 
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estimated personnel shown in connection with anticipated advances 
from appropriations not subject to such a restriction being excluded. 

The number of employees of the Geological Survey that must be 
taken into account in determining whether actual employment in 
the Interior Department is within the 90 percent ceiling may be re- 
garded as the total number of employees of the Geological Survey 
of the classes not excepted from section 305 of the Interior Department 
.Appropriation Act, less the number in such classes attributable to 
advances from appropriations not subject to a vacancy-filling restric- 
tion of the nature here involved. So far as concerns this Office, any 
method which will produce a reasonably accurate approximation of 
the number so attributable will be acceptable. 

Once the ceiling for the Interior Department has been reached 
by taking into account all personnel under the Geological Survey, 
among others, as explained above, working funds may be used by 
the Geological Survey for the payment of compensation without 
regard to the number of employees in the advancing department or 
agency in relation to the personnel ceiling for such department or 
agency. 


[B-103361] 


Mileage—Change of Station—Naval Officer Authorized 
Leave of Absence En Route to Vessel 

A Naval officer who receives orders directing him to proceed to a port in which a 
designated vessel is located and report on board such vessel for duty, with leave 
authorized en route, is entitled to mileage from his old duty station to the place 
he must travel at the expiration of his leave to reach the vessel, notwithstanding 
the vessel has moved closer in or farther away during the period of his leave. 
18 Comp. Gen. 536, overruled in part. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
October 25, 1951: 


There recently has come to attention in the audit of vouchers paid 
by disbursing officers in the Department of the Navy, the method by 
which some of said disbursing officers have determined the amount 
due officers as mileage in connection with travel performed under 
orders directing them to proceed to a port in which a designated vessel 
was located and report on board such vessel for duty, leave en route 
being authorized in such orders. 

As an example of the mileage payments referred to above, vouchers 
numbered 13 and 14, July 1950, account of C. W. Utterback, cover 
the payment of mileage to Lieutenant (jg) John C. Kelleher, SC, 
USN, for travel from New York, New York, to Long Beach, Cali- 
fornia, and thence to Norfolk, Virginia, under orders of May 10, 1950, 
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detaching him from duty at New York on May 21 and directing him 
to proceed to the port where the U. S. S. Manatee might be located and 
report for duty thereon. A delay of 10 days in reporting was author- 
ized in such orders, It is stated that he left New York on June 4 and 
reported at Long Beach on June 26, 1950. Third endorsement of 
July 21, 1950, U. S. Naval Station, Long Beach, California, detached 
him from temporary duty at that station and directed him to carry out 
basic orders, travel to Norfolk, Virginia, to report to the commanding 
officer of the U. S. S. Manatee, being directed in such endorsement. 
It appears that he left Long Beach on July 25 and arrived at Norfolk 
the following day. It is understood that prior to the time of his 
departure from New York he ascertained that the vessel was at Long 
Beach. Information furnished by the Department of the Navy indi- 
cates that the vessel was located at Long Beach until June 8, that it 
arrived at Norfolk on June 28, 1950, departed therefrom on July 3, 
and returned thereto on July 25, 1950. 

As another example, voucher No. 79, September 1950, account of 
k. Helvey, covers payment of mileage to Ensign Robert J. Schuster, 
USN for travel from San Francisco, California, to Norfolk, Virginia, 
and return, under orders of May 22, 1950, delivered to him at San 
Francisco on July 31, 1950, directing him to proceed to the port where 
the U. S. S. Renshaw might be and upon arrival, report aboard for 
duty, a delay of 20 days being authorized therein. It is stated that 
the officer left San Francisco on August 1 and reported at Norfolk 
on August 29, and that he was detached on the same day and directed 
to proceed to San Francisco for further transportation to the U.S. S. 
Renshaw. Upon arrival at San Francisco on September 3, he was 
furnished transportation for overseas travel and finally reported on 
board his designated vessel on September 6, 1950, apparently at Pear] 
Harbor, T. H. It is indicated that the vessel was located at Norfolk 
on July 31, 1950, at which time it left that place for San Diego, Cal- 
ifornia, arriving thereat on August 11 and departing on August 14, 
1950, en route to Pearl Harbor. 

The rule has been long established that when leave of absence is 
granted in connection with change of station orders, the person con- 
cerned is not required for any official reason to perform travel there- 
under until the expiration of the leave granted and hence, that if he 
travels before that time for personal reasons it is at the risk of having 
his orders or travel requirements thereunder modified, so that any 
excess travel involved must be regarded as travel on leave and not 
on official business. 8 Comp. Gen. 524; 9 id. 315; 19 id. 217; id. 308; 
26 id. 40. At the time Lieutenant Kelleher was required to commence 
travel from New York, the U.S. S. A/anatee was en route to Norfolk 
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and since the only travel necessary to comply with the orders of May 
10, 1950, was from New York to Norfolk, he was entitled to mileage 
cnly for the distance between those two places. The fact that prior 
to the time of his departure from New York on leave he ascertained 
that the vessel was then located at Long Beach did not add to his 
rights. He should have ascertained where the vessel was or would be 
when he was required to report thereon at the expiration of his leave. 
At the time Ensign Schuster’s leave expired, the U. S. S. Renshaw 
was en route to Pear] Harbor and no travel in the United States was 
required to report for duty on that vessel. Hence, he was not entitled 
tc mileage for the travel from San Francisco to Norfolk and return. 

Audit action on the above-mentioned and other similar vouchers 
will be in accordance with the foregoing. To the extent that decision 
of December 9, 1938, 18 Comp. Gen. 536, where the vessel moved far- 
ther away while the officer was on leave, is in conflict with the prin- 
ciples of the established rule applied herein, it no longer will be fol- 
lowed. That is, travel at Government expense in such cases is 
authorized from the old station to the place where the person must 
travel at the expiration of his leave to reach the vessel, whether the 
vessel has moved closer in, as in the two cases here involved, or farther 
away, as in the case considered in the said decision. 
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Traveling Expenses—Employees Assigned to Duty Over- 
seas—Return to U. S. to Enter Military Service 

An employee who is separated from his overseas post of duty, prior to comple- 
tion of his agreed period of service, for the purpose of voluntarily enlisting in 
the military service or for the purpose of voluntary entry upon active duty as a 
reservist is entitled, under section 7 of the act of August 2, 1946, to return trans- 
portation at Government expense incident to his overseas appointment to the 


same extent as an employee who is involuntarily separated by induction into the 
armed forces, 


Comptroller General Warren to A. L. Rohan, Department of Agri- 
culture, November 1, 1951: 


Reference is made to your letter of August 30, 1951, forwarding re- 
fund vouchers in favor of three employees of the Department of Agri- 
culture covering amounts withheld from their final pay and lump-sum 
leave payments pending determination as to their possible indebtedness 
to the United States for the cost of transportation furnished under 
the provisions of section 7 of the act of August 2, 1946 (60 Stat. 808), 
incident to their appointments and travel from the United States to a 
foreign post of duty. Also, there is enclosed a travel voucher in favor 
of one employee covering transportation and other expenses incurred 
by him in returning to the United States prior to completion of his 
agreed period of service. Under the facts hereinafter related, you 
request a decision as to whether the said vouchers legally may be 
certified for payment. 

It is stated that each of the employees involved was newly appointed 
to the position of livestock inspector with headquarters in Mexico and 
that prior to expiration of the agreed period of service was separated 
for the purpose of entering the armed forces. The reason shown on 
the personnel action covering the separation of Alfredo P. de Luna, 
one of the employees involved, was “To join Armed Forces,” which 
indicates the possibility that he may have enlisted. The reasons shown 
for the other two employees, Jose L. Lopez and James R. Duke were 
“To enter military service” and “Entered military service,” respec- 
tively. However, in both of the latter cases subsequent correspondence 
from the employees indicates that each was recalled to active duty as 
a member of a reserve unit. 

You refer to Office decision of May 23, 1951, B-102517, 30 Comp. 
Gen. 478, holding, in effect, that separations for the purpose of induc- 
tion into the armed forces prior to expiration of the agreed period of 
service are separations for the purposes of the Government and for 
reasons beyond the employee’s control, such as would not defeat his 
right to transportation at Government expense under the provisions 
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of the said section 7. However, you express doubt as to whether the 
same rule applies in cases, such as here involved, where the employee 
enlists or is recalled either involuntarily or at his own request for 
active duty as a member of a reserve corps. 

It appears clear that separations by resignation or otherwise in- 
cident to involuntary recall for active duty in a reserve unit fall within 
the rule stated in the said decision of May 23, 1951. 

Although resignations incident to enlistments and voluntary re- 
quests for active duty in reserve units generally cannot be considered 
separations beyond the employee’s control, in view of existing con- 
ditions which necessitate expansion of the armed services, such sepa- 
rations properly may be viewed as serving a vital and paramount 
purpose of the United States. Accordingly, under the rule stated in 
the said decision of May 23, 1951, it appears that employees so sepa- 
rated are entitled to transportation at Government expense to the 
same extent as those who involuntarily enter the armed forces by 
operation of the selective service system. 

In view of the foregoing, the submitted vouchers, which are re- 
turned herewith, may be certified for payment, if they are otherwise 
correct. 


[B-102723] 


Pay—Retired—Naval Reservist Injured Prior to Attending 


Drill 


A member of the Naval Reserve who is injured at home prior to attending a 
weekly drill, even though the injury may be incurred incident to preparation for 
such drill, is not entitled to the retired pay and allowance benefits prescribed 
by section 4 of the Naval Aviation Personnel Act of 1940, as amended, for naval 
reservists who suffer disability while employed on inactive-duty training. 


Assistant Comptroller General Yates to the Secretary of the Navy, 


November 2, 1951: 


Reference is made to your letter of July 10, 1951, with enclosures, 
requesting decision whether Chief Ship’s Clerk Samuel Keller Zarfoss, 
USNR (retired) is entitled to retired pay under the circumstances 
set forth in the enclosures; and, if so, the law or laws under which his 
retired pay is to be computed. 

It appears from a letter dated June 20, 1951, of the Director, 
Special Payments Division, Field Branch, Bureau of Supplies and 
Accounts, that the officer sustained an eye injury at 5:00 p. m. on 
June 18, 1947, at his home while opening a crate containing a Gov- 
ernment typewriter delivered to him on May 14, 1947, for official 
use and that the Naval Reserve Unit of which he was a member was 
scheduled to hold a drill commencing at 7:30 p. m. on June 18, 1947, 
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at the Naval Reserve Armory, Harrisburg, Pennsylvania. It is 
further stated that the officer was entitled to drill pay for each regu- 
larly scheduled drill. By letter dated September 1, 1950, the officer 
was advised that the Secretary of the Navy determined on August 15, 
1950, that his injury was suffered “while employed on inactive duty 
training” and directed that he be retired for physical disability in 
accordance with the provisions of 34 U.S. C. 417 and 855c-1. 

Section 4 of the Naval Aviation Personnel Act of 1940, as amended 
by section 1 of the Act of June 20, 1949, 63 Stat. 201, provides in 
pertinent part as follows: 

Sec. 4. All officers, nurses, warrant officers and enlisted men of the United 


States Naval Reserve or United States Marine Corps Reserve, who— 
* * * + os * x 


(2) if called or ordered by the Federal Government to active naval or 
military service or to perform active duty for training or inactive-duty 
training for any period of time, suffer disability or death in line of duty 
from injury while so employed ; 

shall be deemed to have been in the active naval service during such period, and 
they or their beneficiaries shall be in all respects entitled to receive the same 
pensions, compensation, death gratuity, retirement pay, hospital benefits, and 
pay and allowances as are now or may hereafter be provided by law or regulation 
for officers, warrant officers, nurses, and enlisted men of corresponding grades 
and length of service of the Regular Navy or Marine Corps. 

Section 1453, Revised Statutes, 34 U. S. C. 417, provides that when 
a retiring board finds that an officer is incapacitated for active service, 
and that his incapacity is the result of an incident of the service the 
officer shall, if the decision is approved by the Secretary of the Navy, 
be retired with retired pay. 

It will be noted that under section 4 of the Naval Aviation Personnel 
Act, supra, a member of the Naval Reserve is not entitled to the benefits 
thereof unless he is called or ordered to perform, inter alia, “inactive- 
duty training” and suffers disability “while so employed.” The term 
“inactive-duty training” is defined in paragraph 5 (c), Department 
of the Navy Joint Letters 49-949, approved by the Secretary of the 
Navy December 20, 1949, to include “drills, equivalent instruction or 
duty, appropriate duty, and group training duty,” performed in 
accordance with the provisions of articles H-5302, H-5304, H-5305 
and H-5308, Bureau of Naval Personnel Manual. In the letter of 
June 20, 1951, the Director, Special Payments Division, Field Branch, 
Bureau of Supplies and Accounts stated that at the time of the injury 
the officer was not assigned appropriate duty, equivalent instruction 
er duty, nor was he entitled to compensation for administrative duties 
as authorized in articles H-5304, H-5305 or H-7204, Bureau of Naval 
Personnel Manual. 

In decision of October 14, 1949, 29 Comp. Gen. 183, to the Secretary 
of the Navy, it was concluded that members of the Naval Reserve who 
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are ordered to training duty and are injured while employed in travel 
to training duty or who are hospitalized at the place of duty for an 
injury not incurred while employed on training duty are not entitled 
to the pay and allowance benefits prescribed by section 4 of the Naval 
Aviation Personnel Act of 1940, as amended, for a Naval Reservist 
who suffered disability while “employed” on active duty or training 
duty. And, in an opinion dated January 16, 1950, Court Martial 
Order No. 4-1950, page 153, the Judge Advocate General of the Navy 
concluded that an inactive Naval Reservist is not employed on “in- 
active-duty training” within the meaning of section 4 of the Naval 
Aviation Personnel Act of 1940, as amended, while enroute to or from 
a weekly drill. In the said opinion, it was stated— 


* * * It is quite clear that to consider an inactive reservist who is injured 
while enroute to or from a weekly drill as being “employed” or “engaged” or 
“rendering service” in that drill at the time of the injury would require a strained 
and unreasonable construction of the language of the statute. * * * 

+ » * 7. * * * 


An analogous question was recently raised in connection with the question of 
benefits allowable to a group of organized reservists injured in an auto accident 
while returning home from a drill period. The Judge Advocate General was of 
the opinion that injuries so incurred were not within the purview of the statute 
which provided certain benefits for reservists injured “while performing active 
duty with or without pay, training duty with or without.pay, drills, equivalent 
instruction or duty, appropriate duty, or other prescribed duty, or while per- 
forming authorized travel to or from such duties.” (Naval Reserve Act of 1938, 
52 Stat. 1188, as amended, 34 U. 8. C. 855c.) Specifically, the Judge Advocate 
General held that reservist travel to or from drills does not come within the 
definition of “authorized travel” as used in that statute, and for informational 
purposes pointed out that, 

* * * jnactive reservists stand in the same relation to the government 
as civil employees. Civil employees enjoy pension and compensation cover 
age while on the job. How they get to the job or what they do before coming 
to the job is their own private concern Where they go or what they do 
after leaving the job is also their own business. It is this freedom from 
control and direction which precludes governmental responsibility for move- 
ment or inactivity beyond the station. The same principle applies to inactive 
reservists. They are covered while in the drill hall under government 
supervision and direction. Before arriving and after leaving, they are 
on their own and beyond the scope of government responsibility. It is 
noted in this connection that inactive reservists are more favorably situated 
in one respect than civilian employees. The latter are required to be in 
daily attendance except for holidays and leave. The number of drills re- 
quired of members in the reserve may be attended at the convenience of the 
members. (C. M. O. 9,1949,215.) 

As to whether or not B—was “so employed” on duty at the time of the accident, 
it is obvious that he was at most engaged in the preliminary steps of making 
himself available for such employment. At this stage B—was a free agent, 
not subject to orders, directions, or other species of government control. In 
his discretion he could at any time while enroute to the armory, have elected 
to attend a movie or indulge in any personal diversion in lieu of entering the 
drill hall and assuming a status of “employment.” 

In view of the foregoing, it is the opinion of the Judge Advocate General that 
R— (n) B—, late baker first class, U. S. Naval Reserve, was not employed on 
inactive-duty training at the time of the injury which resulted in his death; 
therefore, his beneficiaries have no rights within the purview of Public Law 108, 
Slist Congress. * * * 
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Following the reasoning in the said opinion, it seems reasonably 
clear that the reservist in the present case was not employed on 
“inactive-duty training” at the time the injury was incurred. In 
other words, it cannot be concluded that he was engaged in the per- 
formance of inactive duty training at the time the eye injury was 
incurred any more than the reservist who was injured enroute to the 
drill hall. To reach such a conclusion in the case of an inactive 
reservist who is injured at home prior to attending a weekly drill, 
even though the injury may be incurred incident to preparation for 
such drill, would, as stated in the said opinion, “require a strained 
and unreasonable construction of the language of the statute.” Ac- 
cordingly, it must be concluded that Chief Ship’s Clerk Zarfoss is 
not entitled to retired pay under the provisions of section 4 of the 
Naval Aviation Personnel Act of 1940, as amended. Therefore, your 
first question is answered in the negative, making an answer to your 
second question unnecessary. 


[B-106332] 


Compensation—Retroactive Salary Increases—Employees 
in Ungraded Positions 


The retroactive compensation provision of the increased compensation amend- 
ment to the Classification Act of 1949 for those classes of employees occupying 
positions the compensation and standards of which are fixed by the Classifica- 
tion Act, does not apply to employees of the Bureau of Census occupying un- 
graded positions the salaries of which are authorized by statute to be fixed 
administratively, even though the compensation schedules of the Classification 
Act have been adopted for such employees. 


Comptroller General Warren to the Secretary of Commerce, Novem- 
ber 6, 1951: 


Reference is made to your letter of October 31, 1951, requesting a 
decision as to whether the retroactive compensation authorized to be 
paid by section 6 of Public Law 201, approved October 24, 1951, 65 
Stat. 615, lawfully may be paid to employees occupying ungraded 
positions the salaries of which are authorized by statute to be fixed 
administratively. 

Primarily, your submission relates to some 1,800 employees of the 
Bureau of the Census, whose salaries were fixed administratively pur- 
suant to authority contained in Public Law 759, 81st Congress, 2d Ses- 
sion, 64 Stat. 621, making appropriations for the Department of 
Commerce for the fiscal year 1951, as follows: 

Seventeenth decennial census: For expenses necessary for taking, compiling, 
and publishing the seventeenth decennial census including the census of housing 


as authorized by law (13 U. S. C. 201-219; Public Law 171, approved July 15, 
1949), including personal services at the seat of government and elsewhere at 
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rates to be fixed by the Secretary of Commerce without regard to the Classifica- 
tion Act of 1949 and the Federal Employees Pay Act of 1945, as amended * * * 


Authority similar to that quoted above is contained in the Depart- 
ment’s appropriation act for the fiscal year 1952, 65 Stat. 575. Your 
letter proceeds as follows: 


In establishing and administering ungraded positions, the Department for 
some years has followed the policy of treating ungraded positions as though they 
are generally subject to the provisions and wage schedules of the Classification 
Act, as amended. This policy is set forth in Department of Commerce Adminis- 
trative Order No. 202-24, which was effective April 21, 1947, and has been in force 
continuously since that date. In administering this policy, ungraded employees 
who occupy positions similar to graded positions, as described above, have hitherto 
been granted exactly the same increases in basic compensation as have been 
granted to graded employees. 

As you know, a current bill, S. 622, 82nd Congress, 1st Session, provides a gen- 
eral pay increase for all graded employees, not only prospectively but also retro- 
actively to the first pay period in this fiscal year. 

In endeavoring to continue to apply the Department’s policy of equitable com- 
pensation for employees in ungraded positions, on the basis of exactly the same 
schedules of basic compensation, including longevity rates, as is provided by the 
Congress for graded employees, we assume that there is no question of the legality, 
propriety, and desirability of granting the same benefits to ungraded employees 
prospectively. A question has arisen, however, as to whether the rates of pay 
of employees in ungraded positions may be adjusted on the same basis as the 
rates of graded employees, effective as of the first pay period in this fiscal year. 

In this connection, we are mindful of the well-settled rule that increases in pay 
may not lawfully be made by an administrative decision having retroactive 
effect. If our administrative decision and policy with respect to equitable com- 
pensation for ungraded positions had been made since July 1, 1951, I could well 
understand the impropriety of such action. The facts relating to our problem 
are materially different, however, in that the administrative decision of the 
Department to adopt the compensation schedules of the Classification Act, as 
amended, for ungraded positions dates from 1947, some four years prior to the 
current amendment of the Classification Act. That administrative decision was 
prospective in nature and sought to apply entirely in the future, the basic com- 
pensation provisions of the Classification Act, as amended, to ungraded employees 
on the same basis, to the same extent, and effective at the same time, as that Act 
might apply to graded employees. 

Under the foregoing circumstances, we do not believe that the payment of in- 
creased compensation to ungraded employees, effective as of the same date as 
such pay is granted to graded employees, would constitute an administrative 
decision of a retroactive nature. 


Careful consideration has been given to the matters above set forth 
and to the other reasons mentioned in your letter urging that this Office 
authorize payment of the retroactive increase to the ungraded employ- 
ees involved. 

As stated in your letter it is a well established rule that increases 
in compensation lawfully may not be granted by administrative deter- 
mination to have retroactive effect. Accordingly, the many sound 
reasons why that rule should not be abrogated in the instant case need 
not be mentioned, but I should like to direct your attention here to the 
holding in 25 Comp. Gen. 601, and 28 id. 300. There remains for con- 
sideration only the question as to whether the ungraded employees of 
the Bureau of the Census fall within the purview of Public Law 201, 
supra, either expressly or by necessary implication. 
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Section 6 of the said act, 65 Stat. 615, reads as follows: 


Src. 6. (a) This Act shall become effective as of the first day of the first pay 
period which began after June 30, 1951. 

(b) Retroactive compensation or salary shall be paid under this Act only in 
the case of an individual in the service of the United States (including service in 
the Armed Forces of the United States) or of the municipal government of the 
District of Columbia on the date of enactment of this Act, except that such retro- 
active compensation or salary shall be paid a retired officer or employee for serv- 
ices rendered during the period beginning with the first day of the first pay period 
which began after June 30, 1951, and ending with the date of his retirement. 


The provisions of the said act generally are limited to those classes 
of employees occupying positions the compensation and standards of 
which are fixed by statute—there being no provision therein expressly 
touching upon ungraded employees. 

Concerning the question of whether such employees are covered 
by the act by necessary implication, it is recognized that the heads 
of departments and agencies of the Government having statutory 
authority to fix administratively the compensation of ungraded em- 
ployees because of the peculiar nature of the functions assigned their 
respective departments or agencies by the Congress may have as a 
matter of policy, instigated by considerations of equity or otherwise, 
adopted in whole or in part the compensation schedules of the Classi- 
fication Act. However, it must be recognized too that such policies 
necessarily must be subject to administrative modification should the 
exigencies of the situation require—a condition evidently contem- 
plated by the Congress in initially granting the latitude accruing 
from administrative authority to fix salaries as compared with the 
relatively inflexible salary schedules of the Classification Act. In 
view of the foregoing—and in this I believe you will concur—mere 
conformance with the provisions of the Classification Act where it 
is not required by law does not render the ungraded employees re- 
ferred to in your letter subject to the Classification Act and thus they 
may not be considered as falling within the purview of Public Law 
201, supra. A similar conclusion is required with respect to em- 
ployees whose compensation may be limited by law to the Classifica- 
tion Act schedules but who are not necessarily required by statute 
to conform with the Classification Act standards. 

Accordingly, this Office may not (1) set aside the rule against 
retroactive administrative increases in salary; (2) find that ungraded 
employees are within the purview of Public Law 201 for the purposes 
of section 6 thereof; nor (3) authorize retroactive increases in com- 
pensation to the ungraded employees referred to in your letter. 
Whether the increases may be made effective prospectively would 
seem to be contingent on the sufficiency of available funds without a 
violation of section 1211 of the General Appropriation Act, 1951, 
Public Law 759, approved September 6, 1950, 64 Stat. 765. 


225273°—53 13 
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[B-106337] 


Compensation—Increases Under the Classification Act of 
1949, as Amended 


Employees in positions subject to the increased compensation amendment to the 
Classification Act of 1949 who transferred from one agency to another, or from 
one bureau to another within the same department operating under separate 
appropriations, between the effective date of said amendment and the date of 
its approval are to receive their retroactive payments from the agency or 
department authorized to obligate the appropriations or funds which were 
charged with the employee’s salaries during the period involved. 


The increased compensation amendment to the Classification Act of 1949 pro- 
vides that the retroactive compensation authorized therein shall be paid to 
individuals who are in the service of the United States on the date of its enact- 
ment, so that an employee, who was.in the service of the United States on 
October 24, 1951, is entitled to receive a pay adjustment under the new act 
for any service as a classified employee regardless of whether the position 
held on October 24, 1951, was classified or unclassified or that a break in service 
occurred between the effective date of the amendment and its approval. 


An employee who is attached to the rolls of an agency in a classified or unclassi- 
fied position but who is in a leave without pay or furlough status is still an 
employee “in the service of the United States” within the meaning of that 
term as used in the increased compensation amendment to the Classification Act 
of 1949. 


The increased compensation amendment to the Classification Act of 1949 re- 
quires the adjustment of an employee’s compensation for the period between 
its effective date and enactment date to reflect the pay status he would have 
attained had the amended pay schedules been operative and applied currently 
during that period, so that the promotion of an employee during said period 
to a higher step increase under the old salary scale than required under the new 
salary scale must be amended retroactively in accordance with the new salary 
seale and the necessary adjustments made in the employee's salary. 


Under section 701 (b) of the Classification Act of 1949, as amended, providing 
that increases in compensation granted pursuant to said act shall not be con- 
strued to be an equivalent increase in compensation within the meaning of sub- 
section (a) of that section, an employee who is entitled to a within-grade pro- 
motion on the effective date of the increased compensation amendment to the 
act is also entitled to the retroactive pay increase authorized by the act. 


An employee in a position subject to the increased compensation amendment to 
the Classification Act of 1949 who receives a step increase between the effective 
date of said amendment and the date of its enactment should have his retroactive 
pay increase computed in accordance with the increased rates for each grade, or 
step within a grade, occupied by the employee during such period. 


Employees who on the enactment date of the increased compensation amend- 
ment to the Classification Act of 1949 are receiving a rate of pay between the 
maximum scheduled rate and the first longevity step for the grade of their 
positions are to have their salary advanced, under section 1 (b) (2) (A) of the 
act, to the first longevity rate of their grade, and must complete three years 
of continuous service at that rate before becoming eligible for advancement to 
the second longevity rate. 


Under section 1 (b) (2) (B) of the increased compensation amendment to the 
Classification Act of 1949 providing for an increase in compensation only in 
those grades which have longevity steps, an employee who is receiving a rate 
of pay above the maximum scheduled rate of a grade in which there are no longey- 
ity steps is not entitled te an adjustment in his compensation. 


Under the increased compensation amendment to the Classification Act of 
1949, employees who between the effective date of the amendment and its approval 
received overtime compensation, night differential and foreign or territorial cost 
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of living allowances based on a percentage of gross basic pay must have their 
status for pay purposes reconstructed and the necessary adjustments made to 
reflect the net results had the amendment been applied currently at the time the 
compensation was paid. 


Under the increased compensation amendment to the Classification Act of 1949 
an employee whose position was down-graded but whose salary was saved in 
accordance with section 25.103 (e) of the Federal Employees Pay Regulations 
is entitled to the increased rate for his position, so that his salary rate would be 
increased by operation of law to the corresponding scheduled rate shown in the 
amended pay schedules. 


Under the increased compensation amendment to the Classification Act of 1949 
employees in the service of the United States on the date of the amendment are 
entitled to be paid at the rates of compensation prescribed therein, so that an 
employee in a Classification Act position who resigns from the service on the 
enactment date of the amendment is entitled to pay at the adjusted rates retro- 
active to the effective date of the law. 


Comptroller General Warren to the Chairman, United States Civil 
Service Commission, November 6, 1951: 


Reference is made to your letter of November 1, 1951, requesting 
decision on several questions which have arisen under the act of Octo- 
ber 24, 1951, Public Law 201. The questions, which relate principally 
to the retroactive features of the Act, will be stated and answered in 
the order presented. 


1. An employee in a position subject to the Classification Act of 1949 “‘trans- 
fers” from agency A to agency B on September 17. Which agency must adjust 
his pay under the new schedules of Public Law 201, 82d Congress (a) for the 
period served in agency A from the effective date of the act to the date of his 
transfer; and (b) for the period served in agency B from the date of transfer to 
the date of enactment of the new act? 

2. On August 20, 1951, an employee in grade GS-3 transferred from Bureau A 
to Bureau B within the same agency. Congress had appropriated funds for 
each bureau separately. Should bureau B pay the increased rate for the entire 
period retroactively to the effective date of the act (a) without any reimburse- 
ment from bureau A; or (b) should bureau A reimburse bureau B for the period 
employee worked in bureau A; or (c) should bureau B pay only for services after 
the employee transferred to its rolls and bureau A make separate payment to the 
employee? 


The said Act of October 24, 65 Stat. 612, among other things, amends 
sections 603 (b) and 603 (c) of the Classification Act of 1949, 63 Stat. 
965, by increasing the rates of basic compensation payable to officers, 
employees and positions to which the said Classification Act applies 
in accordance with the new compensation schedules prescribed therein. 
Section 6 of the Act, 65 Stat. 615, provides as follows: 


(a) This Act shall become effective as of the first day of the first pay period 
which began after June 30, 1951. 

(b) Retroactive compensation or salary shall be paid under this Act only 
in the case of an individual in the service of the United States (including service 
in the Armed Forces of the United States) or of the municipal government of 
the District of Columbia on the date of enactment of this Act, except that such 
retroactive compensation or salary shall be paid a retired officer or employee for 
services rendered during the period beginning with the first day of the first pay 
period which began after June 30, 1951, and ending with the date of his 
retirement. 
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The effect of the above quoted provision of the act is to place em- 
ployees covered thereby in the same pay status on the first day of 
the first pay period after June 30, 1951, in which they would have 
been placed if the increased rates had been enacted into law on or 
prior to that date. (Cf. 29 Comp. Gen. 33). In other words, em- 
ployees who are subject to the said section 6 now are entitled to re- 
ceive additional compensation for services rendered by them during 
the period from the effective date of the act to October 24, 1951, the 
date of its approval. The amount of such additional pay should 
equal the difference between the old compensation schedules and the 
amended schedules as applied to the various grades and/or rates 
within grades occupied by the employees during the said period. 
Since the required adjustments and the resulting supplemental pay- 
ments are proper charges against the appropriations or funds which 
were charged with the employees’ salaries during the period involved, 
it follows that the responsibility for making retroactive payments 
under the act rests upon the agency or department now authorized 
to obligate such funds. Accordingly, in answer to question la and 
1b, Agency A is required to make the adjustment from the effective 
date of Public Law 201, to the date the employee transferred, and 
Agency B is required to make the adjustment from the date of trans- 
fer to the date of enactment of the said law. 

The same rule applies to inter-bureau transfers within the same 
agency where such bureaus operate under separate appropriations. 
Thus, in the example cited in question 2, the alternative question (c) 
is answered in the affirmative. 

3. An employee worked in a position subject to the Classification Act of 1949 
during the month of July 1951. He resigned July 31 and was reemployed on 


September 3. Is he entitled to pay at the higher rate for the service prior to 
the break in employment? 

4. An employee was in a Classification Act position on the effective date of 
the act. During the month of August 1951, he transferred to a position which 
was not within the purview of the Classification Act or the new act. However, 
on the date of enactment of Public Law 201, he was again in a position under 
the Classification Act. How does the new act apply? 

5. An employee, on the effective date of the act, was in a Classification Act 
position. Subsequently, he transferred to, and on October 24, 1951, occupied a 
position not under the Classification Act or within the purview of the new act. 


Does he receive a pay adjustment under the new act for the period he served 
in the Classification Act position? 


Section 6b quoted above provides that retroactive compensation 
shall be paid under the act in the case of an individual who is in the 
service of the United States on the date of its enactment. That con- 
dition would appear to be satisfied if the person involved is in the 
employ of the United States on such date in any capacity—classified, 
or unclassified—and his right to the retroactive increase in compen- 
sation would not be defeated by a break in service occurring prior 
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to such enactment date (October 24, 1951). In such cases the em- 
ployees are entitled to have the compensation received by them in a 
classification act position during the retroactive period adjusted in 
accordance with the answers to questions 1 and 2 above. See 29 Comp. 
Gen. 33. Question 3 is answered in the affirmative. 

From the answer to question 3, it logically would follow that the 
employees illustrated in questions 4 and 5 are entitled to have their 
salaries adjusted for the periods during which they occupied classifi- 
cation act positions. 


6. Is an employee attached to the rolls of an agency in a Classification Act 
position but who is not rendering active service (e. g., he is in an r. i. f. status, 
on civilian or military leave without pay or furlough, suspension, etc.) con- 
sidered .as being “in the service of the United. States” within the meaning of 
section 6 (b) of the act? 


Inasmuch as an individual in a leave without pay or furlough status 
is still an employee of the United States, and carried on the roll of 
the agency as such, it must be concluded that he is “in the service of 
the United States” within the meaning of that term as used in section 
6 (b) supra. Accordingly, question 6 is answered in the affirmative. 

7. In August 1951, an employee in grade GS-5 receiving $3350, the third step- 
rate, was promoted to GS-6. To meet the requirement of section 802 (b) of the 
Classification Act of 1949, as amended, and the Commission’s regulations (sec- 
tion 25.104 (a)) that he must be given at least a one-step increase, he was paid 
$3575, the second step-rate in grade GS-6 under the old schedule. Under the 
new scales, the corresponding pay steps are now $3660, GS—5, and $3920, GS-6. 
The requirement is met under the new rates if the employee is promoted from 
the third rate in GS-5, $3660 to the minimum rate of GS-6, $3795, with an in- 


crease of $135.00. Is the agency required to amend the action retroactively to 
give the employee the first rate of GS—6, or does he continue to receive the second 


rate of GS-6, at the new rate? 

The retroactive provision of the new act (Public Law 201) has the 
effect of requiring the adjustment of an employee’s compensation for 
the period between its effective date and enactment date to reflect the 
pay status he would have attained had the amended pay schedules 
been operative and applied currently during the said period (see 
answers to questions 1 and 2 supra). In the case illustrated it is clear 
that, if the new schedules had been applied currently, the employee, 
on being promoted to grade GS-6 from the third rate of grade GS-5, 
would have been placed in the minimum rate of the new grade. Ac- 
cordingly, and since the act speaks from the first day of the first pay 
period after June 30, 1951, in the interest of consistency and a uniform 
application of its provisions, it is required that adjustments be made 
in such cases to reflect the true salary status of each employee under 
the amended schedules. In the example given, the action taken to 
promote the employee to grade GS-6 should be amended retroactively 


to give him the minimum rate of the grade (GS-6). Question number 
7 is answered accordingly. 
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8. An employee was eligible for a step increase from the first to the second 
rate of his grade on the effective date of the new act. Should the retroactive 
pay increase be based upon the second step-rate to which he is eligible? 


Section 701 (b) of the Classification Act of 1949, 63 Stat. 968, as 
amended by the said Public Law 201, provides that increases in com- 
pensation granted by law after June 30, 1951, shall not be construed to 
be an equivalent increase in compensation within the meaning of sub- 
section (a) of that section. Hence, no reason is apparent why the 
employee mentioned in question 8, if otherwise eligible, would not be 
entitled to the within-grade promotion to the second rate of his grade. 
The fact that the effective date of the within-grade increase coincides 
with the effective date of the retroactive pay increase provided by the 
said Public Law 201 would appear to be immaterial in making the 
initial adjustments required under section 1 (b) (1), of the new act, 
65 Stat. 612. Cf. decision of August 31, 1951, B-102982, 31 Comp. 
Gen. 62. Accordingly, question 8 is answered in the affirmative. 

9. An employee in a position subject to the Classification Act of 1949 received 
a step inerease (periodic, longevity, or superior accomplishment) during the 
period between the effective date of the act and the date of its enactment (October 
24, 1951). Will his basic compensation be adjusted at the new rates to cover 
the time in grade at each of the two pay steps? If not, how will it be computed? 

Retroactive adjustment of the employees salary status for the period 
between the effective date of Public Law 201, and the date of its en- 
actment in accordance with the answers to the above-stated questions, 
necessarily would require application of the increased rates to each 
grade or step within a grade occupied by the employee during such 
period. Therefore, question 9 is answered in the affirmative. 


10. As the result of a savings clause in the Classification Act of 1949 an em- 
ployee, for example, in GS-5, is receiving a rate which falls between the maximum 
scheduled rate and the first longevity step for the grade of his position. Under 
section 1 (b) (2) (A) of the new act, he is moved to the first longevity rate and 
then granted the increase at that rate. Does he begin a new longevity period on 
that date? (The law requires that each three-year longevity period be served 
at a longevity rate for that grade.) For example, if this employee had served 
two years toward a longevity step increase at the in-between rate, under former 
law and current regulations, is he still required to serve three years from the 
date he was advanced to the first longevity rate even though he did not receive 
a full step increase? (See sec. 25.52 (b) and sec. 25.54 of the Federal Employees 
Pay Regulations.) 


Under the provisions of section 703 (a) of the Classification Act 
of 1949, 63 Stat. 968, one of the conditions to eligibility for longevity 
step increases is that the employee must have completed three years 
of continuous service at the maximum schedule rate of his grade or 
at one of the prescribed longevity steps. Since by initial adjustment 
required by the provisions of section 1 (b) (2) (A) of Public Law 
201, 65 Stat. 612, the employee in question moved to the first longevity 
rate as of the effective date of the act, it follows that he must complete 
three years of continuous service at such rate before he is eligible for 
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advancement to the second longevity rate. Question 10 is answered 
accordingly. ‘ 


11. Section 1 (b) (2) (B) of the new act appears to relate only to grades 
which have longevity steps, i. e., grades of the CPC Schedule and grades 1 to 10 
inclusive of the General Schedule. However, in view of statements contained 
in Senate Report No. 560, July 20, 1951, on S. 622, that “The bill makes ade- 
quate provision to insure that every employee [italics supplied] paid under 
the Classification Act of 1949, as amended, will receive an increase in com- 
pensation through the initial adjustment to the new schedules,” and other 
statements on page 7 of that Report, is a more liberal construction intended? 
In a specific case, as the result of a savings clause in the Classification Act of 
1949, an employee occupying a position in grade GS-11 is receiving $7600 per 
annum (a rate above the maximum scheduled rate for that grade). To what 
extent, if any, is his compensation adjusted? 


Section 1 (b) (2) (B) of the new act, 65 Stat. 613, provides that: 


If his [an employee's] rate immediately prior to the effective date of this Act 
was in excess of the maximum longevity rate of the grade, he shall be paid at a 
rate equal to the rate at which he was paid immediately prior to such date, 
increased by an amount equal to the amount of the increase made by this Act 
in such maximum longevity rate. 


As pointed out in the discussion included in question 11, the quoted 
sub-section relates only to maximum longevity rates and consequently 
can have application only to grades which have longevity steps. 
Accordingly, in the specific case mentioned in question 11 no adjust- 
ment in compensation is proper. 


12. An employee in grade GS-14 received basic compensation of $9600, the 
adjusted rate for which is $10,400. He worked overtime during the period from 
July 1951 to date. Since by law, no overtime can be paid on a salary of $10,330 
or more, must the amount of overtime pay he received during this period be set 
off against his new increase or refunded? 

13. Are the employees who, for example, between July 8, and October 24, 1951, 
received additional compensation (such as overtime pay or night differential) 
computed on the basis of the rates of base pay then in effect now entitled to the 
difference between (a) the amount of such additional compensation already 
received and (b) the amount of such additional compensation computed on the 
basis of the new rates of basic compensation which are now retroactively ef- 
fective during the period? For example, an employee worked during this period 
X hours of night duty for which he was paid additional compensation at 10 
percent of his rate of base pay. Will he now be paid the difference between 
(a) this amount and (b) 10 percent of his new retroactively effective rate of 
base pay, for X hours? 

14. Under existing regulations of the Commission (Part 350—Territorial Post 
Differentials and Territorial Cost-of-Living Allowances, Federal Personnel Man- 
ual) issued pursuant to provisions of law and Executive order, agencies are 
required to pay, to employees whose rates of basic compensation are fixed by 
statute who are stationed in designated territorial areas, and who meet certain 
conditions not material to this question, a Territorial post differential or a Ter- 
ritorial cost-of-living allowance. The rate of any such differential or allow- 
ance is expressed as a percentage of rate of basic compensation. For example, 
the cost-of-living allowance for Alaska is 25 percent of rate of basic compensation. 
Some employees whose rates of basic compensation are increased retroactively 
under Public Law 201 have received payments of Territorial post differential or 
cost-of-living allowance payments based on service between the effective date 
and the enactment date of that act. (a) Does the retroactive increase in their 
rates of basic compensation have an equally retroactive effect on the amount of 
differential or allowance to which such employees are entitled on the basis of 
territorial service during this period? (b) Similarly, does the retroactive in- 
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crease in rates of basic compensation of employees in positions subject to the 
Classification Act have retroactive effect on payments of additional compensa- 
tion at foreign posts which are dependent on an employee's rate of basic com- 
pensation, such as foreign post differential, living quarters allowance, and cost- 
of-living allowance? 


Under the foregoing answers to questions involving retroactive 
applications of the amended compensation schedules, the status of the 
employee for all pay purposes must be reconstructed and necessary 
adjustments made to reflect the net result which would have obtained 
in his case if the act had been applied currently. For example, the 
prescribed increase in most cases in the basic rates of compensation 
will reduce retroactively the amount of overtime previously paid on 
the lower basic rate; in other words, the effect will be to offset the 
overtime pay against the increase in base pay. Conversely items 
such as night differential, foreign and/or territorial cost-of-living al- 
lowances, which are based upon a percentage of gross basic pay, would 
be increased retroactively along with the basic compensation. Ac- 
cordingly, questions number 12 and 13 as well as sub-parts (a) and 
(b) of question 14 are answered in the affirmative. 

15. The position of an employee in GS-9, salary $5350, was downgraded to 
GS-7 on August 24, 1951. In accordance with section 25.103 (e) of the Federal 
Ymployees Pay Regulations, the agency “saved” the salary of $5350 to the 
employee under the conditions cited in the regulations. Should the salary of 
$5350 be adjusted retroactively to $5810? 

16. Under the circumstances cited in question 15 4 position is downgraded 
from GS-9 to GS-7. The incumbent’s salary of $4600 was “saved” from re- 
duction. In the new schedules, the comparable step-rate for $4600 in GS-9 
is $5060. This is not a standard within-grade rate or longevity step-rate for 


GS-7. Assuming that the previous $4600 rate is required to be adjusted retro- 
actively to $5060, what, if any, additional adjustment is required? 


On the effective date of Public Law 201, the employee illustrated 
in question 15 was receiving compensation at the maximum rate of 
grade GS-9 in a position which at that time presumably was allocated 
in the proper grade. Therefore, the salary rate received by him at 
that time was increased by operation of law to the corresponding 
scheduled rate shown in the amended compensation schedules. Thus, 
it follows that such increased rate was “saved” under section 25.103 
(e) of the Federal Employees Pay Regulations. Question 15 is an- 
swered in the affirmative. 

With respect to question 16, additional adjustment in the increased 
“saved rate” is neither required nor authorized. It is immaterial 
that the adjusted rate is not a standard within-grade or a longevity 
rate of the lower grade to which the position was allocated. The em- 
ployee has received the increase granted by the act by initial adjust- 
ment upon the basis of the grade GS-9 rate, and such is saved to him 


so long as he remains an incumbent of the position. Question 16 is 
answered accordingly. 
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17. An employee in a Classification Act position resigned from the service 
effective on October 24, 1951, the date of enactment of Public Law 201. Is he 
entitled to pay at the adjusted rate retroactively to the date that law became 
effective in his agency through October 24, 1951? 

Under section 6 (b) of the new act, employees in the service of the 
United States, including the armed forces or the municipal Govern- 
ment of the District of Columbia, on the date of enactment of the 
said act are entitled to be paid at the rates of compensation prescribed 
therein (see the answer to question 3 supra). Accordingly, question 
17 is answered in the affirmative. 

No action will be required, in most instances, by the employees or 
former employees in order for the agencies to effect payment of the 
retroactive compensation, and it is not necessary, generally, for the 
employees to file specific claim either with the General Accounting 
Office or the employing agency or former employing agency. Ordi- 
narily the agency obligated to make payment may do so upon a deter- 
mination of entitlement and the current address of the individual. In 
cases such as that illustrated in question 1, the employee having trans- 
ferred from agency A to agency B, during the retroactive period, 
agency B should pay for the time the employee was on its rolls prior 
to October 24, 1951, and certify to agency A that the employee was 
on the rolls of agency B on the approval date of the act, furnishing 
the employee’s current address. In cases where the employee has 
separated from the service subsequent to October 24, 1951, the last 
employing agency should obtain his current address. 

In a case such as that illustrated in question 7 where the employee 
transferred to another agency subsequent to the promotion, the former 
agency must notify the agency where the employee is now employed 
in order that the employee’s pay status may be properly adjusted. 


[B-106049} 


Compensation—Overtime—Employees on Court or Military 
Training Leave 

An employee on court leave or military training leave is entitled to the same 
compensation he would have received had service been rendered in his civilian 
position, so that an employee who is absent on such leave on days he would have 


received overtime compensation had he rendered service in his civilian position 


is entitled to the overtime compensation he would have received but for such 
absence. 


Comptroller General Warren to the Secretary of the Navy, November 


7, 1951: 


Reference is made to letter of October 10, 1951, from the Acting 
Secretary of the Navy, requesting decision whether overtime com- 
pensation may be paid to certain employees at the Naval Air Station, 
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Jacksonville, Florida, while on court leave or military training leave 
under conditions set forth below. 
On March 12, 1951, an order was issued at that station, as follows: 
1. Effective 0700 13 March until further notice the working hours for this 


department as prescribed in paragraph two of the basic instruction shall be 
changed to read: 


RT st si siitig ecNieeesciahancdaleainittiicitaniscenitds 0700-1645 
BR och acest nitediciticipialalihidenebbiigians As scheduled to meet requirements 
I a a a a tea As scheduled to meet requirements 


2. This change in shift amounts to one hour and fifteen minutes overtime each 
working day. This overtime is necessary to complete the overhaul and modi- 
fication schedules along with other fleet support work. It is to be considered a 
temporary measure to remain in effect until further notice. 

/3s/ W. EB. Kenna 
W. E. Kenna 
Overhaul and Repair Officer 


Among the enclosures transmitted also appears a statement dated 
May 17, 1951, by the same officer, providing as follows: 


2. The regularly scheduled workday of this department was nine (9) hours 
and fifteen (15) minutes beginning 13 March and ending close of business 27 
March 1951. 


The act of June 29, 1940, 54 Stat. 689, provides : 


That the compensation of any employee of the United States or of the District 
of Columbia who may be called upon for jury service in any State court or court 
of the United States shall not be diminished during the term of such jury service 
by reason of such absence, except as provided in section 3, nor shall such period 
of service be deducted from the time allowed for any leave of absence authorized 
by law. 

Sec. 2. Any employee specified in section 1 who may be called upon for jury 
service in any court of the United States shall not receive any compensation 
for such service. 

Sec. 3. There shall be credited against the amount of compensation payable 
by the United States to any employee specified in section 1 for such period as 
such employee may be absent on account of jury service in the court of any 
State any amounts which such employee may receive from such State on account 
of such jury service. 


Section 850 of the Revised Statutes, as amended by hection 2 of the 
act of December 24, 1942, 56 Stat. 1088 provides: 


When any officer or employee of the United States is summoned as a witness 
for the Government, his necessary expenses incident to travel by common carrier, 
and if travel is made by privately owned automobile, mileage at a rate not to 
exceed 5 cents per mile, together with a per diem allowance not to exceed $6 in 
lieu of subsistence under such regulations as may be prescribed by the Attorney 
General, shall, when sworn to, be paid by the United States marshal upon certifi- 
cate of the United States attorney, assistant United States attorney, or United 
States commissioner, but no other mileage or compensation in addition to his 
salary shall in any case be allowed. Whenever any such officer or employee of 
the United States performs travel in order to appear as a witness on behalf of 
the United States in any case involving the activity in connection with which 
such person is employed, his travel expenses and per diem allowance in lieu 
of subsistence in connection therewith shall be payable from the appropriation 
otherwise available for the travel expenses of such officer or employee, such 
payment to be made by the disbursing officer charged with the disbursement of 
funds under that appropriation after proper certification by a certifying officer 
of the department or agency concerned. 
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The act of May 12, 1917, 40 Stat. 71, 72, provides in pertinent part: 


_ That all officers and employees of the United States or of the District of 
Columbia who shall be members of the Officers’ Reserve Corps shall be entitled 
to leave of absence from their respective duties, without loss of pay, time, or 
efficiency rating, on all days during which they shall be ordered to duty with 
troops or at field exercises, or for instruction, for periods not to exceed fifteen 
days in any one calendar year. 
By amendment of July 1, 1947, 61 Stat. 238, the provisions of the last 
above act were extended to include enlisted reserve corps. 

Your doubt in the matter appears to arise from certain decisions of 
this Office, infra, referred to in the enclosed correspondence. 

In 26 Comp. Gen. 151 it was held: 

Government employees subpoenaed as witnesses in the United States Courts are 
entitled to overtime compensation when the employees’ administrative workweek 
would have required them to perform overtime work on the days on which they 


appeared in court. but are not entitled to overtime compensation when the days in 
question ure not included in their regularly established workweek. 


Also, in 27 Comp. Gen. 353, it was held : 


A civilian employee regularly scheduled to work six 8-hour days per week is 
entitled under the act of May 12, 1917. as amended, granting; to members of the 
Officers’ Reserve Corps military leave of absence without loss of pay, to receive 
otherwise proper overtime compensation for the sixth day of the week on which he 
was absent on military leave as a member of the Officers’ Reserve Corps 


The requirement of the respective statutes regarding court and mili- 
tary leave broadly is that the compensation of the employee shall not 
be diminished by such absence. The test, as it were, concerns the 
amount of compensation the employee would have received had he 
rendered service in his civilian position on the days otherwise required 
to be absent on court leave or military training duty. While the two 
decisions above referred to relate to overtime service rendered on the 
sixth day of the week, they were concerned with the facts reported in 
those cases and were not intended as confining overtime compensation 
to the sixth day of the week. If as stated, all the employees in the 
particular organization in which they were working were required to 
render overtime service every work day in the involved period for 
which overtime compensation was payable for the excess over 40 hours 
a week it follows, in line with the decisions, supra, that the employees 
absent on court leave or military training duty likewise are entitled 
to such overtime compensation upon the same basis. 


[B-106116] 


Traveling Expenses; Subsistence—Prospective Employees 


The function of ascertaining the qualifications of prospective employees to hold 
positions subject to the Civil Service laws and regulations is a matter within the 
jurisdiction of the Civil Service Commission, and therefore, Government agencies 
may not pay the travel or subsistence expenses of individuals incurred for the 
purpose of determining their qualifications to hold such positions; however, 
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prospective employees who are to be appointed to positions excepted from the Civil 
Service laws and regulations and the Classification Act, may be transported to the 
place of employment for interviews before hiring. ' 


Government agencies may not pay the travel and subsistence expenses of in- 
dividuals to the appropriate headquarters office for the purpose of interesting or 
persuading them to accept Government positions. 


Comptroller General Warren to the Secretary of Agriculture, 
November 8, 1951: 


Reference is made to your letter of October 16, 1951, requesting de- 
cision upon the questions stated in your letter, as follows: 

1. (a) May the Department pay the travel and subsistence expenses of indi- 
viduals who are reached on Civil Service registers in order to interview them at 
the appropriate headquarters office; (b) may such expenses be paid when there 
is no Civil Service register; and (c) may such expenses be paid in those cases 
where individuals have Civil Service status and are eligible for a Civil-Service 
appointment without examination? 

2. May the Department pay the travel and subsistence expenses of individuals 
to the appropriate headquarters office for the purpose of interesting them in 
employment in the Department? 

This Office is fully aware of the difficulties attendant upon the pro- 
curement of qualified personnel for scientific and administrative posi- 
tions not only in your department but in many other Government 
departments and agencies. However, it has been a general rule that 
Government agencies may not pay or reimburse an individual for the 
expenses incurred in traveling to Washington, D. C. or to any other 
point for determination of the qualifications to hold a Government 
position if the position is to be filled subject to the Civil Service laws 
and regulations as the function of ascertaining the qualifications of 
prospective employees is a matter within the jurisdiction of the Civil 
Service Commission. However, where prospective employees are to 
be appointed to positions excepted from the Civil Service laws and 
regulations and the Classification Act, it has been held that the prospec- 
tive employee could be transported to the place of employment for 
interviews before hiring. 3 Comp. Gen. 590; 15 id. 206. I do not 
find that the question of providing transportation to an individual for 
the purpose of persuading him to accept a Government position has 
heretofore been made the subject of a decision by this Office. 

In view of the foregoing, and having regard for the fact that the 
character of an expenditure such as that covered by your second ques- 
tion is extraordinary and unusual, and since it is understood that ef- 
forts by your department to obtain legislation to authorize the class 
of expenditures covered by your first question by means of an amend- 
ment to the Organic Act of 1944, approved September 21, 1944, 58 Stat. 
734, has not, up to the present time, been favorably considered, I feel 
restrained—without legislation providing either in general or specific 
terms authority for incurring the classes of expenditures here in- 
volved—to answer both questions in the negative. 
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Compensation—Rates—New Appointees 


All new appointments made to positions covered by the Classification Act are 
required to be made at the minimum rate of compensation established for such 
positions, and therefore, an individual who received a new appointment to a posi- 
tion under the act at a rate of compensation in excess of the minimum rate pre- 
scribed for the position must refund all amounts received in excess of said 
minimum rate. 


Comptroller General Warren to Bernice Brown, November 15, 1951: 


Reference is made to your letter of August 6, 1951, requesting 
review of General Accounting Office settlement of July 6, 1951, 
wherein you were certified to be indebted to the United States in the 
sum of $112.90, representing overpayment of compensation for the 
period January 13 to May 17, 1947, while employed by the War As- 
sets Administration. The indebtedness in question arose from the 
fact that under your appointment to a position covered by the Classi- 
fication Act of 1923, 42 Stat. 1488, as amended, you were paid com- 
pensation at a rate in excess of the minimum rate prescribed for such 
position. You contend that you are entitled to retain the entire 
amount of compensation received because you were promised by War 
Assets Administration officials that you would be paid at that rate 
and that you would not have accepted such employment had the rate 
of compensation been less than that which you received. Further, 
it is contended that to have compensated you at a rate less than that 
promised would have constituted “clear cut” misrepresentation on the 
part of War Assets Administration officials. 

At the time of your appointment, the minimum of the grade— 
CAF-4—to which you were appointed was $2,394 per annum. How- 
ever, you were paid compensation at the rate of $2,694.96 per annum 
in contravention of section 6 of the Classification Act of 1923, 42 
Stat. 1490, as amended, which provided that “all new appointments 
shall be made at the minimum rate of the appropriate grade or class 
thereof.” No officer or employee of the United States is authorized 
to dispense with the requirements of the said statutory provision and 
all new appointments made to positions covered by the Classification 
Act are required to be made at the minimum rate established for such 
grades. It may be pointed out that parties illegally receiving moneys 
paid by a public officer are liable to refund them ( Wisconsin Central 
Railroad Company v. United States, 164 U. S. 190, 212; United 
States v. Werts, 303 U. S. 414) irrespective of whether such moneys 
were paid as a result of mistake of fact and/or law. United States v. 
Gudewicz, 45 F. Supp. 787. See, also, 22 Comp. Gen. 952, and 
cases cited therein. In view of such established legal precedent it is 
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incumbent upon the General Accounting Office to require refunds of 
all payments made in excess of the rates so fixed by statute—see 31 
U. S. Code 71—and, therefore, favorable consideration may not be 
given to your request for waiving the recovery of the amount un- 
lawfully paid to you. 

Accordingly, the action taken in the settlement of July 6, 1951, is 
found correct and such settlement hereby is sustained. In order to 
avoid costs incident to collection of the amount due by more formal 
legal proceedings, it is to your advantage to make prompt remittance 
of the amount in question to the Claims Division of this Office. 


[B-104522] 


Interest—Soldiers’ Savings Deposits—Redeposit Upon 
Reenlistment 

An enlisted man who is discharged end reenlists is required to furnish the officer 
having custody of his military pay record a written order requesting transfer 
of his savings deposits, made in his former enlistment, to a new account before 
interest will accrue on such deposits under the reenlistment, so that a soldier 
who, upon discharge and reenlistment, received General Accounting Office settle- 


ment for such deposits is not entitled to interest thereon between the date of 
reenlistment and the date of payment. 


Assistant Comptroller General Yates to Sergeant Robert W. Kocher, 
United States Army, November 16, 1951: 


Reference is made to your letter of June 21, 1951, requesting review 
of a settlement of this Office dated May 7, 1951, by which you were 
allowed the sum of $11,446.64 representing soldier’s deposits in the 
sum of $10,610 and interest thereon in the sum of $836.64, computed 
to the date of your discharge from the Army on January 6, 1951. 

You state that you reenlisted in the Army on January 7, 1951, fol- 
lowing your discharge the preceding day ; that at the time of discharge 
you were informed by the finance officer that he could not pay your 
soldier’s deposits because the first two deposits were recorded on your 
service record but not on your military pay card; that he then wrote 
to the Army Finance Center, St. Louis, Missouri, for verification of 
the amount of the deposits; that the St. Louis office sent a claim form 
which you executed and returned with the request that the total 
amount deposited, together with the accrued interest, be redeposited 
as of the date of your reenlistment; and that payment was made on 
your claim by check dated May 28, 1951, issued pursuant to the afore- 
mentioned settlement. You contend that you are entitled to addi- 
tional interest in the amount of approximately $163.56 for the period 
January 7 to May 28, 1951. 
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Sections 1305, 1806 and 1307, Revised Statutes, 10 U. S. C. 906, 907, 
and 908, provide: 


Any enlisted man of the Army may deposit his savings, in sums not less than” 
$5, with any finance officer, who shall furnish him a deposit book, in which shall 
be entered the name of the finance officer and of the soldier, and the amount, 
date, and place of such deposit. Any amount heretofore or hereafter so de- 
posited shall be held during such period of his service as may be prescribed by 
the Secretary of War; shall be accounted for in the same manner as other public 
funds; shall be deposited in the Treasury of the United States and kept as a 
separate fund, known as pay of the Army deposit fund, repayment of which to 
the enlisted man, or to his heirs or representatives, shall be made out of the 
fund created by said deposits; shall not be subject to forfeiture by sentence of 
court-martial, but shall be forfeited by desertion; and shall be exempt from lia- 
bility for such soldier’s debts: Provided, That the Government shall be liable 
for the amount deposited to the person so depositing the same. 

For any sums not less than $5 so deposited for the period of six months, or 
longer, the soldier, on his final discharge or at such time or times prior thereto 
as may be prescribed by the Secretary of War, shall be paid interest at the rate 
of 4 per centum per annum. 

The system of deposits herein established shall be carried into execution under 
such regulations as may be established by the Secretary of War. 


Department of the Army Special Regulation No. 35-1550-1, dated 
October 10, 1950, provides in part: 


9. Repayment of deposits.—a. When repayment authorized.—Deposits with 
accrued interest are authorized to be repaid— 
(1) Upon discharge or retirement from the service, unless discharge results 
from the act of desertion of which the depositor has been duly convicted; or 
a. * * * * * o 


10. Interest.—a. General.—For any sums not less than $5 deposited for a period 
of 6 months or longer, the depositor, upon repayment, will be paid interest at 
the rate of 4 percent per annum on the amount repaid to include date of repay- 
ment. Accrued interest will be paid at the same time that deposits are repaid. 
For interest tables, see SR 35-1550-5/AFR 173-80. 

b. Period during which interest accrues. 

(1) In computing interest, the day of deposit should be excluded and the day 
of discharge or retirement should be included (see 16 Comp. Dec. 30). The dates 
following the dates of deposit, as shown in the deposit book, will be used in de- 
termining the dates of commencement of interest. 

(2) A depositor is entitled to interest on deposits to include date of discharge 
or retirement, but interest does not accrue on amounts which have been on de- 
posit less than 6 months at date of discharge or retirement. See 8 Comp. Dec. 739. 


* * % ok * + * 


12. Redeposit on reenlistment.—A discharged soldier or airman who after re- 
enlistment desires that all or a part of the money (including deposits and interest 
thereon) due him on discharge be redeposited under paragraph 1 must furnish to 
the disbursing officer or class B agent officer having custody of his military pay 
record a written order requesting that such part of the amount due as he may 
desire to deposit be transferred to his new military pay record. The disbursing 
officer will attach this order to Standard Form 1049 by which repaymént was 
made, as evidence of the disposition of the money due the depositor. The amount 
so deposited will be treated as if actually repaid in cash and then deposited in 
cash. The written order for deposit of an amount due on separation will be 
accepted as a valid acknowledgment of receipt of payment (see 14 Comp. Dec. 
667). Deposits received under this paragraph will be entered on a new deposit 
book and accounted for in the same manner as prescribed in these regulations 
for all deposits. 
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The statutes and regulations contemplate that the deposits made 
thereunder will be made during the term of the enlisted man’s enlist- 
ment and will be paid to him upon his discharge. The rule has been 
established at least since 1885 that where an enlisted man fails to re- 
ceive his deposits at the time of discharge he is entitled to interest 
from the day following the date of deposit up to and including the 
date of his discharge only. In a decision of a Comptroller of the 
Treasury dated April 21, 1902, 8 Comp. Dec. 739, 741, there was cited 
with approval a decision dated September 30, 1885, to the effect that 
after discharge a soldier’s deposits remain in the possession of the 
United States without interest until paid. 

In the case of an enlisted man who is discharged and subsequently 
reenlists, paragraph 12 of the above-quoted regulations does not re- 
quire that the amount to his credit as a deposit be withdrawn and 
redeposited, but before the amount of the deposits made in his former 
enlistment can be transferred to a new account the regulation requires 
that he furnish the officer having custody of his military pay record 
a written order requesting such transfer. However, the amount stand- 
ing to your credit was not deposited in a new account at the time of 
your enlistment of January 7, 1951, but was allowed pursuant to a 
Claims Division settlement based upon your claim therefor. Hence, 


there is no authority for the payment of interest for the period covered 
by your claim. 


[B-102939J 


Pay—Saved Pay and Allowances—Temporarily Promoted 
Regular Navy Personnel 


Under the provisions of section 302 (e) of the Officer Personnel Act of 1947 
saving to regular Navy or Marine Corps personnel the pay and allowances to 
which entitled at the time of temporary promotion, an enlisted man of the regular 
Navy temporarily appointed a warrant officer under said act whose duty assign- 
ment did not change after the temporary appointment may continue to receive the 
pay and allowances of his enlisted grade if greater than those of the warrant 
officer grade. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
November 20, 1951: 

Reference is made to your letter of April 20, 1951, requesting de- 
cision whether Ships Clerk Bruce F. Vorce, U. S. Navy, properly may 
be credited with saved pay and allowances of $380.35 per month under 
the provisions of section 302 (e) of the Officer Personnel Act of 1947, 
61 Stat. 829, from February 14, 1951, under the circumstances set 
forth in the enclosures. 

It appears from the enclosures that on January 16, 1951, Chief 
Yeoman Vorce was temporarily appointed to the warrant grade of 
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Ships Clerk under the provisions of Title III of the Officer Personnel 
Act of 1947, 61 Stat. 829. At the time of such temporary appointment, 
he was administratively attached to the Receiving Station, Washing- 
ton, D. C., and assigned to duty in the Office of the Under Secretary of 
the Navy. Prior to such temporary appointment, by orders dated 
March 18, 1949, a cash allowance in lieu of subsistence was authorized 
9 ? 

effective March 1, 1949, for the reason that the duties performed by him 
precluded the utilization of existing messing facilities. Immediately 
prior to his temporary appointment as a warrant officer, his total pay 
and allowances amounted to $380.35 per month consisting of pay 
$227.85; basic allowance for quarters $85; subsistence $67.50 ($2.25 a 
day). His total monthly pay and allowances as a warrant officer 
amounted to $349.80, consisting of pay $232.80, basic allowance for 
quarters $75, subsistence $42. 

Section 302 (c) of the Officer Personnel Act of 1947, 61 Stat. 830, 
provides, insofar as here material, that first class petty officers and 
above in the regular Navy may be temporarily appointed to grades in 
the regular Navy, including the grade of warrant officer, and subsection 
(e) of the said section provides as follows: 

(e) The permanent, probationary, or acting appointments of those persons 
temporarily appointed in accordance with the provisions of this title shall not 
be vacated by reason of such temporary appointments, such persons shall not be 
prejudiced thereby in regard to promotion, advancement, or appointment in 
accordance with laws relating to the Regular Navy or Marine Corps, and their 
rights, benefits, privileges, and gratuities shall not be lost or abridged in any 
respect whatever by their acceptance of commissions or warrants hereunder: 
Provided, That, except as otherwise provided herein, no person who shall accept 
a temporary appointment under the provisions of this title shall, while serving 
thereunder, be entitled to pay or allowances except as provided by law for the 
position temporarily occupied: And provided further, That no person temporarily 
appointed under the authority of this section shall suffer any reduction in pay 
and allowances to which he was entitled by virtue of his permanent status at the 
time of such temporary appointment nor shall he suffer any reduction in pay and 
allowances to which he was entitled under a prior temporary appointment in a 
lower grade. 

In decision of July 14, 1943, B-31978, 23 Comp. Gen. 21, in con- 
struing the savings provision in section 7 (a) of the act of July 24, 
1941, 55 Stat. 604, as amended (which is substantially similar to the 
savings provision contained in section 302 (e) supra), it was stated 
that such provision saves a person temporarily appointed to a higher 
grade from any reduction in the items of pay and allowances to which 
he actually was entitled at the time of the temporary appointment 
to the extent he would have received such pay and allowances in his 
permanent grade under the conditions of his actual subsequent serv- 
ice. At the time of the temporary appointment as a warrant officer, 
the enlisted man was entitled to receive a subsistence allowance of 
$2.25 per day because his duty assignment in the Office of the Under 
Secretary of the Navy precluded utilization of existing messing facili- 
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ties. While he was detached from the Receiving Station, Washing- 
ton, D. C., shortly after his temporary appointment, such detachment 
did not necessarily terminate his right to continue to receive such 
subsistence allowance. The man’s duty assignment was not changed 
after his temporary appointment and, assuming that his duty assign- 
ment in the Under Secretary’s office after such temporary appoint- 
ment continued to be such as to preclude utilization of existing messing 
facilities had he been serving in his enlisted grade, he would be entitled 
under the said savings provision of section 302 (e) to continue to 
include such allowance as an item of saved pay and allowances after 
his temporary appointment and detachment from the Receiving Sta- 
tion, Washington, D.C. Accordingly, in answer to the specific ques- 
tion presented, it is concluded that the officer is entitled to continue 
to receive saved pay and allowances of $380.35 per month, if other- 
wise correct, from February 14, 1951. 


[B-106348] 


Leaves of Absence—Annual—Lump-Sum Payments—Re- 
peal of 20-Day Limitation in Independent Offices Appropria- 
tion Act, 1951 


Inasmuch as the Annual and Sick Leave Act of 1951 repealed and rendered in- 
operative the 20-day limitation on annual leave imposed after July 1, 1951, by 
section 601 of the Independent Offices Appropriation Act, 1952, permanent em- 
ployees who, upon separation, received a lump-sum payment which included 
payment for annual leave accrued since July 1, 1951, on the 20-day per annum 
basis are entitled to additional compensation to cover the difference in the 
amount of leave paid for and the amount which would have accrued at the 
rate of 26 days a year. 


Comptroller General Warren to E. J. Crilly, Department of Agri- 
culture, November 20, 1951: 

teference is made to your letter of October 31, 1951, requesting 
decision whether, under the Annual and Sick Leave Act of 1951, you 
may certify for payment the voucher therewith transmitted pro- 
posing an additional payment to Mrs. Eleanor H. Taylor for 14 hours 
annual leave. It is stated that Mrs. Taylor was paid in a lump-sum 
for accrued annual leave on the basis of the 20-day limitation for 
the period July 1 through October 10, 1951—presumably the date 
of separation—and that the voucher represents the difference in ac- 
crued leave between 20 and 26 days a year. 

Section 207 (a) (7), together with section 209, of the Annual and 
Sick leave Act of 1951, approved October 30, 1951, Public Law 233, 
65 Stat. 682, 683, repeals the 20-day leave limit imposed by section 601 
of the act of August 31, 1951, Public Law 137, as of the date of the 
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earlier act. The effect of that repeal renders inoperative as of July 1, 
1951, the so-called “Douglas rider,” 65 Stat. 291, which provided for 
the 20-day annual leave limitation, as if said “rider” had never been 
on the statute books. Accordingly, any permanent employee who 
upon separation received lump-sum payment which included payment 
for annual leave accrued since July 1, 1951, on the 20-day per annum 
basis now is entitled to additional compensation covering the difference 
in the amount of leave paid for and the amount which would have 
accrued to such employee at the rate of 26 days a year under the 1936 
leave act, 49 Stat. 1161. 

The voucher, which is returned herewith, may be certified for pay- 
ment, if otherwise correct. 


[B-106580] 


Bids—Mistakes—Actual Notice Prior to Acceptance—Cor- 
rection of Bid Price 

The exception to the general rule that bids may not be changed after the time 
fixed for opening, which permits correction of a bid upon suflicient evidence to 
establish that the bidder actually intended to bid an amount other than shown 
in the bid where the contracting officer is on notice of probable error prior to 
acceptance, does not extend to the recalculation or changing of a bid without 
conclusive proof as to the amount of the intended bid. 

Comptroller General Warren to the Administrator of Veterans 
Affairs, November 20, 1951: 

I have your letter of November 15, 1951, with enclosures, requesting 
a decision as to the action that should be taken with respect to an 
error alleged by the Tesarski Manufacturing Company, 4511 East 
Olympic Boulevard, Los Angeles, California, to have been made in its 
bid opened on October 30, 1951. 

The Veterans Administration, Procurement Division, Supply Serv- 
ice, Washington, D. C., by invitation No, T-20, dated October 12, 1951, 
requested bids—to be submitted in triplicate—for furnishing 3,312 
cubicle curtains of which 2,688 are to be delivered to Somerville, New 
Jersey (item 1), 480 are to be delivered to Wilmington, California 
(item 2), and 144 are to be delivered to Hines, Illinois (item 3). In 
response to the invitation, the Tesarski Manufacturing Company sub- 
mitted a bid dated October 26, 1951, offering to furnish the curtains 
under each of items 1 and 3 for $8.44 and under item 2 for $8.42 each. 
The abstract of bids shows that the five next lowest bids received on 
item 3, which is representative, are in the amounts of $8.92, $9.30, $9.59, 
$10.00 and $10.06. 
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In your letter it is stated, in part, as follows: , 


Tesarski Manufacturing Company of Los Angeles, California, under date of 
October 15, 1951, requested a set of forms on bid invitation T-20 be forwarded to 
them for the purpose of submitting a bid. Two copies of Invitation T-20 were 
sent with the request that their bid be forwarded, properly executed, on one copy, 
the second copy to be retained for their files, and in case their firm was given 
consideration for an award additional copies of Invitation T-20 with instructions 
for their completion would be furnished. 

Upon opening of the bids and after review of same it was observed that the 
Tesarski Manufacturing Company submitted the lowest bid and on October 31, 
1951, two additional copies of Invitation T-20 prepared by this office were for- 
warded to them for signature, advising at the same time that no change in their 
original quotation would be permitted. 


It appears that upon the receipt of the letter of October 31, 1951, 
requesting that the two extra copies of the invitation form be executed, 
the Tesarski Manufacturing Company advised by telegrams of No- 
vember 2 and 6, 1951, that an error had been made in its bid in that the 
prices for items 1, 2 and 3 should have been $9.44, $9.42, and $9.44, 
each, respectively. In response to telegram of November 9 requesting 
to be advised how the error in the bid occurred, the company advised 
by telegram of November 12, 1951, that the mistake in its bid was the 
result of a stenographic error in transposing penciled figures 

The basic rule is that bids may not be changed after the time fixed 
for opening. The exception to such rule, which permits correction 
of a bid, upon sufficient evidence to establish that the bidder actually 
intended to bid an amount other than that set forth in the bid, where 
the contracting officer is on notice of probable error prior to acceptance, 
does not extend to the recalculation or changing of the bid without 
conclusive proof as to the amount of the intended bid. See 17 Comp. 
Gen. 575, 577. In the present case Tesarski Manufacturing Company 
has not submitted such proof. Furthermore, the company has not 
established that an error actually was made in the bid. The prices 
quoted by the company are not out of line with the other bids received. 

Accordingly, there appears no legal basis for permitting the Tesar- 
ski Manufacturing Company to modify its bid and, the amount 
involved not being such as to render unconscionable a contract based 
on the bid as submitted, the said bid may not be corrected or 
disregarded. 

The papers submitted with your letter are returned herewith. 
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Leaves of Absence—Annual—Accumulation Restrictions— 
General Appropriation Act, 1951—Substitution of Annual 
Leave for Leave Without Pay 


Annual leave earned during the calendar year 1950 and not used prior to the 
close of business on June 30, 1951, by students employed in the Bureau of Recla- 
mation as engineer trainees during the summer vacation months who were 
carried in a leave without pay status during the school session 1950-1951 is not 
forfeited under the provisions of section 1212 of the General Appropriation Act, 
1951, and may be substituted for a corresponding period of said leave without 
pay and payment made therefor as having been taken prior to June 30, 1951. 


Comptroller General Warren to William E. Frank, Department of 
the Interior, November 21, 1951: 

Reference is made to your letter of October 11, 1951, forwarded 
here by letter of October 15, 1951, from the Office of Director of Pro- 
grams and Finance, Bureau of Reclamation, requesting decision 
whether you may certify for payment the voucher therewith trans- 
mitted proposing gross payment of $83.44 to William F. Boyle, Jr. 
for 56 hours annual leave earned during the calendar year 1950, but 
which, under the facts hereinafter related, was not used by June 30, 
1951. 

It appears that Mr. Boyle was one of a group of engineer trainees 
working during the summer vacation months but who, like the rest of 
the trainees, was carried in a leave without pay status during the 
school session; that the leave in question was earned during July to 
September 1950; and that he, like the rest of the students, had elected 
to allow his annual leave which accrued during the summer months 

remain to his credit as had been done in the past. However, pursuant 
' to section 1212 of the General Appropriation Act of 1951, Public Law 
759, 64 Stat. 768, all leave balances in your bureau, including those 
of the students, were reduced at the close of business June 30, 1951, to 
the extent of the unused annual leave which had accrued during the 
calendar year 1950. 

Ordinarily, the 1950 annua! leave not used by the close of business 
June 30, 1951, would, under the statute, supra, be forfeited and could 
not be recredited to the employees nor paid for in cash. However, 
as the leave in question could have been used by this employee at any 
time during the period of leave without pay during the school session 
1950-1951, it now may be substituted for a corresponding period of 
such leave without pay and payment made therefor as having been 
taken prior to June 30, 1951. 

The voucher, which is returned herewith, may be certified for pay- 
ment, if otherwise correct, in accordance with the foregoing. 
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[B-106154] 


Contracts—Substitutions—National Production Authority 
Restrictions on Use of Materials 


A contractor who, due to a National Production Authority restriction upon the 
use of certain material in the manufacture of equipment, is unable to furnish 
the type of equipment contracted for may not be permitted to substitute a different 
kind of material than required by the contract specifications ; however, the con- 
tractor is not liable for damages resulting from compliance with the Government 
restriction and the contract should be canceled. 


Comptroller General Warren to the Administrator of Veterans 
Affairs, November 21, 1951: 

This Office is in receipt of a letter dated October 16, 1951, with en- 
closures, from the contracting officer, Veterans Administration Hos- 
pital, Framingham, Massachusetts, requesting a decision as to whether 
there may be substituted by S. Blickman, Inc., Weehawken, New 
Jersey, a different type of stainless steel alloy in furnishing utility 
trucks to the hospital under contract No. V5169P-204. 

Since the contract has been awarded, the contracting officer is not 
entitled to a decision. 26 Comp. Gen. 993; and 28 id. 401. However, 
since a prompt decision in the matter is required, it is being rendered 
to you. 

In response to an invitation issued by the Veterans Administration 
Hospital at Framingham, S$. Blickman, Inc., submitted a bid dated 
August 27, 1951, offering to furnish 22 utility trucks, in accordance 
with certain specifications, at $119.39 each, or for a total price of 
$2,626.58. Seven other bids were received on the trucks, six of which 
ranged from $140 to $180 each, and the other, which was an alternate 


bid, appears to have been in the total price of $180.50. The bid of. 


S. Blickman, Inc., was accepted on August 31, 1951. 

By letter dated September 28, 1951, the contractor advised the hos- 
pital that National Production Authority limitation order M-80 dated 
August 15, 1951, restricted the use of 18/8 type 302 stainless steel on 
most items of hospital equipment. The contractor also advised that 
its requests during the past few months for permission to continue the 
use of this type of stainless steel in special cases were denied; that. the 
substitution recommended by the National Production Authority at 
this time is type 430, which is a non nickel-bearing stainless steel alloy ; 
and that it is in a position to supply this substitute type of alloy. 
Therefore, the contractor requested permission to make the said sub- 
stitution in furnishing the utility trucks under the contract. 








emp 
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It is well established that where plans and specifications are fur- 
nished a contractor by the other party, there is an implied warranty 
that they are adequate to enable the contractor to build the finished 
product contemplated by the parties. In the present case the Na- 
tional Production Authority limitation order M-80 became effective 
on August 15, 1951, and the invitation was issued on August 17, 1951. 
Thus, notwithstanding that the invitation was issued 2 days subse- 
quent to the limitation order, it specified the use of a type of stainless 
steel the use of which appears to have been prohibited by the said order. 
Under such circumstances, and notwithstanding that the contractor’s 
bid was dated August 27, 1951, or 12 days subsequent to the issuance 
of the National Production Authority limitation order, it is believed 
the contractor could not properly be charged with notice of the said 
order, without likewise charging the Government with notice of the 
order which was issued by one of its own agencies. The prohibition 
placed on stainless steel by National Production Authority limitation 
order M-80 appears to restrict the use of the stainless steel in manu- 
facturing, ete., and to this extent it would seem that this material 
could not be used in fabricating the utility trucks, as apparently 
contemplated by the invitation, unless the materials were included 
in the contractor’s inventory on March 1, 1951, or had been ordered 
as set forth in Section 3 of Schedule A to M-80. 

In view of the foregoing it reasonably may be concluded that if the 
contractor did not have the material on hand on March 1, 1951, or 
ordered as set forth above, compliance with the specifications would 
result in a direct violation of the provisions of National Production 
Authority limitation order M-80. 

Moreover, it appears that the circumstances here presented fall 
within the provisions of section 707, Public Law 774, 81st Congress, 
dated September 8, 1950, 64 Stat. 818, wherein it is provided that no 
person shall be held liable for damages for any act or failure to act 
resulting directly or indirectly from his compliance with a rule, regu- 
lation or order issued pursuant to the Act. 

Accordingly, the request of the corporation to be permitted to make 
the utility trucks from a different kind of material than required by 
the specifications does not appear to be warranted in the present case. 
Consequently, contract No. V5169P-204 should be canceled. 

The papers forwarded with the letter of October 16, 1951, including 
a carbon copy thereof, are transmitted herewith. 
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[B-106291] 


Pay—Aviation Reserve Officers’ Lump-Sum Payments 


Under the provisions of section 2 of the act of June 16, 1936, as amended, au- 
thorizing a lump-sum payment to Air Corps Reserve Officers who have not been 
selected and commissioned in the Regular Army at time of release from active 
duty, an officer of the Air Corps Reserve who, upon release from active duty, had 
not performed any active duty as an officer of the Air Corps Reserve is not entitled 
to the lump-sum payment authorized by said act. 


Assistant Comptroller General Yates to Mildred O. Carnahan, No- 
vember 21, 1951: 


Reference is made to your letter of September 18, 1951, with enclo- 
sures, in effect requesting review of General Accounting Office settle- 
ment dated October 5, 1950, which disallowed your claim for a 
lump-sum payment believed to be due in the case of your late husband, 
Thomas B. Carnahan, Jr., incident to his service in the armed forces 
of the United States. 

The action of the Claims Division of this Office in denying your claim 
was on the basis that your husband performed no active duty under his 
appointment of March 10, 1947, as Lieutenant Colonel, Air Corps, Offi- 
cers’ Reserve Corps, and that his commissioned service prior to that 
date was not in the Air Corps Reserve. In your letter of September 
18, 1951, you state that “My husband had always been a reserve Officer 
either in the Cavalry or Air Corps or Air Force in spite of the fact he 
was on active duty part of the time as an AUS Officer”, and that you 
“could see nothing in the ‘Bill’ that was passed that could possibly be 
considered otherwise.” 

The record of your late husband’s military service as reported to 
this Office by the Department of the Air Force and the Department 
of the Army—set forth in detail in the settlement of October 5, 1950, 
and the first indorsement of August 23, 1951, of the Office of The 
Adjutant General, Department of the Army, Records Administration 
Center, St. Louis 20, Missouri, to the Commanding Officer, 2347th Air 
Force Reserve Training Center, Long Beach Airport, Long Beach, 
California, attention Casualty Assistance Chdplain, which accom- 
panied your letter of September 18, 1951—shows, among other things. 
that on March 10, 1947, he was promoted from major, Army of the 
United States, to lieutenant colonel, Army of the United States; that 
on the same date he was appointed lieutenant colonel, Air Corps, Offi- 
cers’ Reserve Corps, not to perform active duty as an officer under 
such appointment until so directed by competent orders; that he served 
as lieutenant colonel, Army of the United States, until May 9, 1947, 
when he was relieved from active duty by reason of being a surplus 
officer ; that he enlisted in the Regular Army, Air Corps, in the grade 
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of master sergeant on May 10, 1947, and served in that capacity until 
October 8, 1948, when he was discharged to accept a commission as 
major, Air Force of the United States; and that he served as major, 
Air Force of the United States, from October 9, 1948, to October 16, 
1949, the date of his death. Also, it was reported that there was no 
record of his having served on active duty under his appointment of 
March 10, 1947, in the Air Corps, Officers’ Reserve Corps. 

Section 2 of the act of June 16, 1936, 49 Stat. 1524, as amended by 
section 6 of the act of June 3, 1941, 55 Stat. 240 (10 U.S. C., 1946 ed., 
300a), provides, as follows: 

Whenever any Air Corps Reserve officer who has not been selected for com- 
mission in the Regular Army is released from active duty that has been con- 
tinuous for one or more years, he shall be paid a lump sum of $500 for each 
complete year of active service as such officer, and if released from active duty 
otherwise than upon his own request, or as a result of inefficient or unsatisfactory 
service as determined by the Secretary of War, such lump-sum payment shall 
be prorated for fractional parts of each year of such active service. The lump- 
sum payments herein authorized shall be in addition to any pay, allowances, 
compensation, or benefits which such oflicers may otherwise be entitled to receive, 

The lump-sum bonus authorized by the above-quoted act to be paid 
to an officer of the Air Corps Reserve upon his release from active duty 
is conditioned upon his active service “as such officer.” While it ap- 
pears that your late husband held a commission as lieutenant colonel, 
Air Corps, Officers’ Reserve Corps, on the date of his death, he did not 
perform any active duty as an officer of the Air Corps Reserve. On 
the contrary, his entire active service subsequent to March 10, 1947, the 
date of his appointment as lieutenant colonel, Air Corps Reserve, was 
in the grade of lieutenant colonel, Army of the United States; master 
sergeant, Regular Army, Air Corps; and major, Air Force of the 
United States. Hence, on the date of his death (release from active 
duty), no right to the benefits provided by the act of June 3, 1941, 
supra, accrued. In that connection, see decision of December 5, 1944, 
B-44390, 24 Comp. Gen. 423, copy enclosed, to the effect that no lump 
sum is payable to an individual upon his release from active duty as 
an officer of any other branch of the Army, even though his service may 
have been with the Air Corps. 

Accordingly, upon review, the disallowance of your claim is 
sustained. 
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[B-106378] 


Departments and Establishments—Services Between—Re- 
imbursement Accounting, Etc., Procedure 


Collections representing reimbursements for salaries of National Labor Rela- 
tions Board employees loaned to other agencies pursuant to the act of June 30, 
1932, are available for obligation and expenditure for personal services of the 
Board and should be credited to the account administratively established to record 
such expenditures; however, the limitation on personal services contained in 
the Board’s 1952 appropriation applies only to expenditures for personal services 
of the Board, which are the gross expenditures less salary reimbursements. 


Comptroller General Warren to the Chairman, National Labor Re- 
lations Board, November 21, 1951: 


Reference is made to your letter of October 31, 1951, requesting a de- 
cision with respect to the accounting for funds received or which may 
be received by the National Labor Relations Board from agencies bor- 
rowing your employees under reimbursable agreements, and with re- 
spect to the availability of such funds to the Board for personal service 
obligations. 

The request for decision apparently arises by virtue of the limita- 
tion placed for the first time by the Congress on the amount of the 
Board’s appropriation to be available for personal services. The Na- 
tional Labor Relations Board Appropriation Act, 1952, Public Law 
134, approved August 31, 1951, 65 Stat. 221, provides that of the 
amount of $8,233,959, appropriated for the fiscal year 1952, “not more 
than $6,622,284 shall be available for personal services.” 

In explanation of the matter you state: 


If it is necessary to identify such collections as “Appropriation Reimburse- 
ments”, as defined in Section 21 of Budget-Treasury Regulation No. 1, Septem- 
ber 1950, it would be required that reapportionment of the appropriation be 
requested in order to include the collections, and it would then appear that 
the limitation of funds for personal services had been exceeded. 

If we adopt the accounting procedure of identifying such collections as a 
repayment and cancellation of the salary paid, our expenditure for personal 
services would be reduced by the amount of the collections. However, Budget- 
Treasury Regulation No. 1 contains no definition covering repayment under these 
conditions although the Regulation does contain a definition of “Appropriation 
Refund” which would accomplish the same result. 

The Board is reluctant to authorize reimbursable details if the funds collected 
must be identified as “Appropriation Reimbursements” and as such, would be 
reapportioned and constitute an excess above the maximum amount made 
available by Congress for personal services. 


While it is true, as indicated above, that under Budget-Treasury 
Regulation No. 1, September 1950, reimbursements of the type here 
under consideration fall within the category “appropriation reim- 
bursements,” with the consequent requirement of reapportionment of 
the appropriation, it does not necessarily follow that the statutory 
limitation placed on the amount to be expended for personal services 
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would be exceeded. Such limitation properly may be viewed as the 
limitation placed upon the amount available for the personal services 
of the Board itself. 

The statutory authority whereby one agency of the Government may 
lend the services of its personnel to another agency is contained in 
section 601 of the act of June 30, 1932, as amended, 31 U. S. C. 686. 
That section contemplates the performance of services or the furnish- 
ing of supplies, etc. as the requisitioned agency may be in a position 
to supply or equipped to render on a reimbursable basis and, conse- 
quently, agreements entered into in accordance therewith do not serve 
to increase or decrease the appropriation of the requisitioned agency 
insofar as concerns the availability of the appropriation for the 
specific activities of such agency. A-99125, November 21, 1938. 

The proper accounting for the collections of the nature here in ques- 
tion contemplates a credit to the limitation account administratively 
established to record and control expenditures for personal services, 
Such collections thereupon are available to the Board for obligation 
and expenditure for personal services, and while the crediting of such 
collections to the limitation account would appear to increase it, the 
limitation may be considered as applicable with respect to expendi- 
tures for personal services of the Board—as distinguished from ex- 
penditures for and on account of other agencies—only in the amount 
of net expenditures, that is to say, the gross expenditures chargeable 
thereto, less the amounts received in reimbursement for expenditures 
for personal services from other agencies. See 18 Comp. Gen. 958 
962. 

The question posed is answered accordingly. 


[B-106516] 


Compensation—Retroactive Salary Increases—Uncelassified 
Positions—Central Intelligence Agency 

The extraordinary powers conferred upon the Central Intelligence Agency by 
section 10 of the Central Intelligence Agency Act of 1949, to carry out its functions 
do not include authority for payment to the Agency’s employees—not subject to 
the Classification Act of 1949, as amended—of retroactive increases in compen- 
sation equivalent to those authorized by the Classification Act to be paid to 
employees occupying positions subject to the act. 


Comptroller General Warren to the Director, Central Intelligence 
Agency, November 21, 1951: 


Reference is made to your letter of November 13, 1951, requesting 
an opinion as to whether there is any legal objection to the payment, 


pursuant to authority conferred by section 10, Central Intelligence 
Agency Act of 1949, 63 Stat. 208, to employees of the Central Intelli- 
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gence Agency of retroactive increases in compensation equivalent to 
those authorized by Public Law 201, approved October 28, 1951, 65 
Stat. 612, to be paid to employees under the Classification Act of 1949, 
63 Stat. 954. 

Your letter outlines the history of that part of the Central Intelli- 
gence Agency Act of 1949 which resulted in the conclusion by the 
Congress that employees of the said Agency should not be subject 
to the classification act. Also, it points out that, notwithstanding 
the freedom of action granted the Agency in that regard, an adminis- 
trative policy of adherence to the provisions of the classification act 
was adopted shortly after the above-cited legislation became law. 

Careful consideration has been given those matters, and the discus- 
sion thereof, but they seem to be no different basically than the matters 
discussed in decisions B—106332, B-106449, and B-106525, dated No- 
vember 6, 15 and 20, 1951, respectively, wherein it was concluded, for 
reasons stated therein, that retroactive increases to the personnel in- 
volved were not authorized. Here, as there, the undisputed and 
controlling facts are that the employees are not subject to the classi- 
fication act, as amended, are not included in Public Law 201, expressly 
or by necessary implication, and there is no specific statutory authority 
for granting them retroactive salary increases. To those facts there 
must be applied the long established and recognized rule that retro- 
active salary increases may be granted only by express authority of 
the Congress and may not otherwise be granted administratively. 

However, notwithstanding established law with reference to retro- 
active increases, you urge that you are authorized to pay such in- 
creases to the Agency’s employees by resort to the power conferred by 
section 10 of the Central Intelligence Agency Act of 1949, 63 Stat. 212, 
which reads in part, as follows: 

Sec. 10. (a) Notwithstanding any other provisions of law, sums made avail- 
able to the Agency by appropriation or otherwise may be expended for purposes 
necessary to carry out its functions, including— 

(1) personal services, including personal services without regard to limi- 
tations on types of persons to be employed * * * 

(2) supplies, equipment, and personnel and contractual services other- 
wise authorized by law and regulations, when approved by the Director. 

(b) The sums made available to the Agency may be expended without regard 


to the provisions of law and regulations relating to the expenditure of Govern- 
ment funds * * *, 


The extraordinary powers granted to the Central Intelligence Agency 
by section 10 and other sections of the 1949 act—and this I am sure you 
will agree—result solely from the congressional recognition of the 
extraordinary functions assigned that Agency by the act. 

This Office recognized that fact when the bill which became the 
Central Intelligence Agency Act of 1949 was pending before the 
Congress and for that reason did not object to the grant of what must 
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be conceded as unusual authority. But I feel certain it was not con- 
templated by the sponsors of the bill or by the Congress that this 
broad authority would be resorted to, or that it even contemplated 
a disregard of any control with respect to the normal administrative 
or operating problems which confront the ordinary Government 
agency. On the contrary the act itself specifically and in consider- 
able detail delineates the increased authority of your Agency in those 
matters. To adopt the view suggested in your letter would be equiva- 
lent to concluding that your Agency is authorized to grant retroactive 
increases, bonuses, or other perquisites to any or all of its employees 
with such frequency, or at such times, as desired, contingent only 
on the availability of funds. I cannot attribute any such intention to 
the Congress. 

Under the circumstances, it must be held that the proposed retro- 
active increases by the Central Intelligence Agency are not “necessary 
to carry out its functions” within the meaning of the said section 10 
and therefore, would be subject to legal objection. 


[B-101546] 


Pay—Drill—National Guard—Waiver of Maximum Drill 
Limitation 


Inasmuch as a statutory regulation made pursuant to, or in execution of, a 
statute cannot be changed by a waiver or exception thereto, the Chief, National 
Guard Bureau, is without authority to authorize drills to be held by a particu- 
lar unit of the National Guard in excess of the maximum number of drills 
prescribed in National Guard regulations issued by direction of the Secretary 
of War pursuant to the authority contained in the National Defense Act of 
June 3, 1916, as amended. 


Comptroller General Warren to Colonel J. E. Allen, Department of 
the Army, November 28, 1951: 

By first indorsement dated February 21, 1951, the Acting Chief 
of Finance forwarded to this Office your letter of January 19, 1951, 
with enclosures, requesting review of the audit action in withholding 
credit in the accounts of Colonel W. C. Steiger, F. C., for amounts 
paid to officers and enlisted men of Company A, 110th Infantry, 
Pennsylvania National Guard, on vouchers Nos. 45599 and 122852, 
June 1948 and May 1949 accounts, respectively, of Colonel Steiger. 

It appears from the records on file in this Office that the said organ- 
ization was federally recognized on December 15, 1947, and that from 
that date to February 29, 1948, it held 20 assemblies for drill purposes; 
$ each in March, April and May, and 4 in June, 1948, a total of 48; 
and that notices of exception were stated against the aforesaid 
vouchers covering payments for attendance at assemblies for drill in 
excess of 29, the maximum number authorized for the organization for 
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the fiscal year ending June 30, 1948—one drill each week the company 
held Federal recognition—as provided in National Guard Bureau let- 
ter WDSNG 240.9, General, dated July 11, 1947. In reply to the 
notices of exception, you submitted on May 5, 1950, a copy of 14th 
indorsement dated March 2, 1949, of the Chief, National Guard Bu- 
reau, which purported to waive the provisions of the said letter of 
July 11, 1947, so as to authorize 48 assemblies for armory drill pur- 
poses for the organization during the period from December 15, 1947 
to June 30, 1948. The notices of exception were restated on Septem- 
ber 28, 1950, with the information that the provisions of the National 
Guard Bureau letter of July 11, 1947, have the force and effect of law 
and may not be waived in individual cases, citing 22 Comp. Gen. 895. 
In your letter of January 19, 1951, you state that the rule set forth 
in that decision had reference to statutory regulations, that is, “Ex- 
ecutive Order of the President specifically authorized to be promul- 
gated by and in accordance with an Act of Congress,” whereas the 
said letter of July 11, 1947, of the Chief, National Guard Bureau, 
“is in effect an administrative regulation which may be amended, or 
to which exceptions may be made in individual cases, and not there- 
fore within the rule of 22 Comp. Gen. 895, and cases cited therein, but 
within the principle announced in 21 Comp. Gen. 550 (at page 555).” 

Section 92 of the National Defense Act of June 3, 1916, as amended, 
82 U.S. C., Supp. ITI, 62, provides, in pertinent part, as follows: 

Under such regulations as the Secretary of the Army shall prescribe, each 
company * * * in the National Guard shall assemble for drill and instruc- 
tion * * * not less than forty-eight times each year * * * unless such 
company * * * shall have been excused from participation in any part 
thereof by the Secretary of the Army * * * 

Prior to its amendment by section 5 (b) of the act of March 25, 
1948, 62 Stat. 91, section 109 of the National Defense Act as “repealed 
and reenacted” by section 3 of the act of October 14, 1940, 54 Stat. 
1136, provided, in pertinent part, as follows: 

Under such regulations as the Secretary of War may prescribe, officers and 
warrant officers of the National Guard, except general officers, shall receive 
compensation * * * for each regular drill * * * authorized by the 
Secretary of War, not exceeding eight in any one calendar month and not 
exceeding sixty in any one fiscal year, at which they shall have been engaged 
for the entire period * * *. 

Section 109 of the National Defense Act as presently amended, 32 
U.S. C., Supp. ITI, 143, provides: 

Under such regulations as the Secretary of the Army may prescribe, officers 
and warrant officers of the National Guard of the United States may receive 
compensation as provided in section 301 of Title 37 [section 501 of the Career 
Compensation Act of 1949] for attending regular periods of instruction, or periods 
of appropriate duty, duly prescribed under the authority of the Secretary of the 
Army, including drills performed on Sundays and holidays, or for the per- 


formance of such other equivalent training, instruction, or duty or appropriate 
duties, as may be prescribed by the Secretary of the Army. 
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Section 110 of the National Defense Act, as amended, prior to its 
amendment by section 5 (c) of the act of March 25, 1948, 62 Stat. 91, 
supra, provided the same maximum limitations on drills with respect 
to enlisted men as was provided by section 109, supra, prior to March 
25, 1948, for officers and warrant officers. 

Paragraph 11, National Guard Regulations No. 45, dated November 
30, 1946, promulgated by order of the Secretary of War under the 
authority contained in section 92 of the said National Defense Act, 
supra, provides: 

Maximum limitations—No maximum number of assemblies for drill or 


instruction is prescribed, but no pay can accrue for assemblies in excess of those 
authorized from time to time by the Secretary of War. (Italics supplied.] 


Pursuant to the above authority and by direction of the Secretary 
of War, the Chief, National Guard Bureau, in letter WDSNG 240.9, 
General, dated July 11, 1947, issued instructions regarding the num- 
ber of drills authorized for the fiscal year 1948, which instructions are, 
in pertinent part, as follows: 

2. The Secretary of War directs that you be informed that the number of 
prescribed assemblies for drill, instruction or other authorized training for 


which Federal pay is authorized for the National Guard during Fiscal Year 1948 
will be as follows: 

a. Due to budgetary limitations, each company in the National Guard will 
assemble for drill and instruction, including indoor target practice (for pay pur- 
poses) one (1) time for each week the unit has held federal recognition status 
during the Fiscal Year 1948 (1 July 1947-30 June 1948) except that no unit 
may conduct assemblies (for pay purposes) more than 48 times during the fiscal 
year. The following examples are cited. 

(1) A unit holding federal recognition status for 48 to 52 weeks during Fiscal 
Year 1948 will conduct 48 assemblies during Fiscal year 1948. 

(2) A unit holding federal recognition status 47 weeks during Fiscal Year 
1948 will conduct 47 assemblies during Fiscal Year 1948. 

(3) A unit holding federal recognition status one (1) week during Fiscal 
Year 1948 will conduct one (1) assembly during Fiscal Year 1948. 


* * % * * * > 


8. It will be noted that within the above limitations, the number of assemblies 
which will be held during a week or a month is left to the discretion of the State 
Adjutants General. 


The decision in 21 Comp. Gen. 550, 555, apparently has been cited 
by you as justification for considering the above-mentioned National 
Guard Bureau letter of July 11, 1947, as an “administrative regula- 
tion” which may be waived in individual cases. That decision in- 
volved a Civil Service Commission circular which was issued under 
the general authority of the Commission to prescribe rules of proce- 
dure for reporting changes and transfers of personnel. Since such 
circular was not issued under express authority of a statute or Execu- 
tive order, it was not considered as having the force and effect of law 
or as being in the nature of a statutory regulation. In the instant 
case the National Guard Bureau letter of July 11, 1947, was issued, 
by direction of the Secretary of War, to supplement the above-quoted 
statutory regulation with respect to the maximum number of drills 
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to be held by each unit of the National Guard. Hence, it must be 
concluded that the said National Guard Bureau letter is in the nature 
of a statutory regulation, having the force and effect of law, and 
that the Chief, National Guard Bureau, was without authority to 
waive any of the provisions thereof in the case of a particular individ- 
ual or a particular company or other unit. Such conclusion is re- 
quired under the established rule that a regulation made pursuant 
to, or in execution of, a statute cannot be changed by a waiver or 
exception thereto, but only by an effective modification in the old 
regulation. 21 Comp. Dec. 482; 22 Comp. Gen. 895, and cases cited 
therein. Cf. decision of October 21, 1941, B-17265, to the Secretary 
of the Navy, holding with respect to Naval Reserve drills that a 
provision in the Bureau of Navigation Manual limiting periods of 
“equivalent instructions” to one a week, three a month, and sixteen 
a year, could not be waived. 

Accordingly, the action of the Audit Division in withholding credit 
for the amounts paid on the above-cited vouchers for drills in excess 
of 29 during the period December 15, 1947, to June 30, 1948, must be 
sustained. 


[B-106448] 


Compensation—Statutory Increases—Public Printer and 
Deputy Public Printer 


The salaries of the Public Printer and the Deputy Public Printer which were 
fixed at $15,000 per annum and $14,000 per annum, respectively, by the act of 
October 15, 1949, are not affected by the saiary increases authorized by either 
title I of the Second Supplemental Appropriation Act, 1950, or by section 2 (a) 
of the act of October 24, 1951, to be paid certain other employees of the legis- 
lative branch of the Government. 


Comptroller General Warren to the Public Printer, November 29, 
1951: ' 


Reference is made to your letter of November 6, 1951, requesting a 
decision as to whether the Public Printer and the Deputy Public 
Printer are entitled to the-salary increases authorized by section 2 (a) 
of Public Law 201, approved October 24, 1951, 65 Stat. 613 the provi- 
sions of which are, in part, as follows: 


Each officer and employee in or under the legislative branch of the Govern- 
ment * * * whose rate of compensation is increased by section 5 of the 
Federal Employees Pay Act of 1946 shall be paid additional compensation at the 
rate of 10 per centum of the aggregate rate of his basic compensation and the 
rate of the additional compensation received by him under sections 501 and 502 
of the Federal Employees Pay Act of 1945, as amended, section 301 of the Postal 
Rate Revision and Federal Employees Salary Act of 1948, andthe provisions 
under the heading “Increased pay for legislative employees” in the Second Sup- 
plemental Appropriation Act, 1950, except that (1) no such officer or employee 
shall be paid additional compensation at a rate less than $300 per annum or in 
excess of $800 per annum, and (2) employees paid on an hourly or part-time 
basis shall be paid additional compensation at the rate of 20 cents per hour. 
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By the act of October 15, 1949, 63 Stat. 880, entitled, “AN ACT To 
increase rates of compensation of the heads and assistant heads of ex- 
ecutive departments and independent agencies,” the salaries of the 
Public Printer and the Deputy Public Printer were fixed at $15,000 
per annum and $14,000 per annum, respectively. The effect of such 
legislation obviously was to remove the salaries of the Public Printer 
and the Deputy Public Printer from the category of those officers and 
employees “whose rate of compensation is increased by section 5 of 
the Federal Employees Pay Act of 1946.” It follows that the sal- 
aries of the Public Printer and the Deputy Public Printer are not 
affected either by the increase authorized to be paid certain other 
employees of the legislative branch by Title I of the Second Supple- 
mental Appropriation Act, 1950, 63 Stat. 973, or by section 2 (a) of 
Public Law 201, approved October 24, 1951. 
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[B-106420] 


Compensation—Retroactive Salary Increases—Reconstruc- 
tion of Employees’ Pay Accounts 

Under the retroactive compensation provision of the increased compensation 
amendment to the Classification Act of 1949, an employee who received a lump- 
sum payment for accrued annual leave upon resignation after the effective date 
of the act and who was reemployed and in the service of the United States on 
the enactment date of the act is entitled to receive a retroactive adjustment 


in compensation for the period of active duty prior to the break in service and 
also to an adjustment in the lump-sum payment for accrued leave. 


Comptroller General Warren to Esther M. Mahoney, Department 
of the Interior, December 3, 1951: 


Reference is made to your letter of November 5, 1951, forwarding a 
supplemental pay roll voucher in favor of Virgilee L. Vaughn, an 
employee of the Petroleum Administration for Defense, proposing 
payment of additional salary and lump-sum annual leave payments 
under the provisions of Public Law 201, approved October 24, 1951, 
65 Stat. 612, and requesting a decision whether under the facts and 
circumstances hereinafter recited the said voucher legally may be 
certified for payment. : 

It is stated that the employee was in an active-duty status from 
July 8, 1951, the effective date of Public Law 201, until her separation 
from the service by resignation on July 20, 1951, on which date she 

yas paid a lump sum for 88 hours accrued annual leave. She was 
reemployed on September 21, 1951, and was in the active service on 
October 24, 1951, the enactment date of the said Public Law 201. 

Doubt as to the legality of the proposed payment is reflected by the 

questions stated in your letter, as follows: 


1. Is the employee entitled to retroactive pay for the period of employment 
prior to the break in service? 

2. If questior (1) is answered in the affirmative: 

(a) Should retroactive adjustment be made only for the period of active duty; 
i. e. July 6, 1951 through July 20, 1951? 

(b) Should retroactive adjustment be made for the entire terminal leave 
period ; or 


(c) Should retroactive adjustment during the terminal leave period be limited 
to that portion of the terminal leave which accrued between July 8 and July 20? 

Under the provisions of section 6 (b) of Public Law 201, 65 Stat. 
615, employees who are in the service of the United States on October 
24, 1951, are entitled to have their pay accounts reconstructed from 
the effective date of the said act and to be paid the difference between 
the compensation they received for services rendered during the retro- 
active period and the amounts which would have been paid to them 
had the said law been enacted on the date it was made effective. Ac- 
cordingly, in answer to question (1) the employee may be paid the 
retroactive salary increase for the periods July 8 to July 20, 1951, and 
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September 21 to October 24, 1951. See question and answer 3 in 
Office decision of November 6, 1951, B-106337, 31 Comp. Gen. 166. 

Lump-sum payments for accrued annual leave, as authorized by 
the act of December 21, 1944, 58 Stat. 845, are required to be made 
at the time of separation in accordance with applicable laws and 
regulations existing at that time which would have affected the em- 
ployee’s compensation had he remained in the service for the period 
covered by his leave. However, in making the provisions of Public 
Law 201 retroactively effective as to employees who were in the service 
on October 24, 1951 (see B-106337 of November 6, 1951, 31 Comp. 
Gen. 166), it appears that the Congress constructively placed the said 
statute in existence during the entire period of its retroactivity and 
clearly intended that the employees covered thereby should receive 
all the benefits resulting from the amended compensation schedules 
to the same extent as such benefits would have accrued if the law had 
been enacted on its effective date and applied currently. Therefore, 
questions 2 (a) and 2 (c) are answered in the negative, and question 
2 (b) is answered in the affirmative. In arriving at this conclusion 
there has not been overlooked the answer to question 3, employee 
C, in 29 Comp. Gen. 33. 

Accordingly, if the amounts appearing on the submitted voucher 
have been computed in accordance with the foregoing and include 
payment for additional annual leave required to be recredited to the 
employee’s account as a result of the retroactive repeal of the “Douglas 
Leave Rider,” 65 Stat. 291 (B-106348 of November 20, 1951, 31 Comp. 
Gen. 182), the said voucher, which is returned herewith, properly 
may be certified for payment. 


[B-106606] 


Compensation—lIncreases Under Classification Act of 1949, 
as Amended—Position Classification Requirement 


Temporary employees of the Department of Labor whose salaries are paid from 
an appropriation for revision of the Consumers’ Price Index which vests 
authority in the Secretary of Labor to fix the compensation of employees engaged 
upon such work without regard to the civil service and classification laws, but 
who for administrative reasons are regarded as occupying classified positions, 
are not entitled to the increase in compensation authorized by the increased 
compensation amendment of the Classification Act of 1949; in the absence of 
a final determination by the Civil Service Commission that such employees occupy 
positions subject to the said 1949 act. 
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Comptroller General Warren to the Secretary of Labor, December 
3, 1951: 

Reference is made to your letter of November 16, 1951, requesting 
a decision as to whether temporary employees of the Department of 
Labor, Bureau of Labor Statistics, whose salaries are paid from funds 
appropriated for revision of the Consumers’ Price Index, are entitled 
to increases in compensation pursuant to the provisions of Public Law 
201, approved October 24, 1951, 65 Stat. 612. 

Your letter relates that under several appropriation acts for the 
Department of Labor, including that for the current fiscal year, 
authority has been vested in the Secretary of Labor to fix rates of 
compensation of temporary employees engaged upon the work of 
revising the index without regard to the civil service and classifica- 
tion laws. Your letter further relates that such authority has been 
deemed permissive and that for administrative reasons such temporary 
employees, 97 percent of whom are stated to occupy positions allo- 
cated by the Civil Service Commission, have been regarded as em- 
ployees occupying positions subject to and covered by the classification 
laws. Upon that basis, a distinction is sought to be drawn between 
the status of the temporary employees here under consideration and 
that of the “ungraded” employees.considered in Office decision of 
November 6, 1951, B-106332, 31 Comp. Gen. 163, to the Secretary of 
Commerce, with the objective of paying such employees the increases 
authorized by Public Law 201 to be paid to employees subject by 
law to the classification act. Upon the basis of the foregoing and 
other facts recited in your letter, the question appears to resolve itself 
into one as to whether the employees under consideration legally 
occupy positions subject to the Classification Act of 1949, 63 Stat. 
954. 

The authority to determine finally the coverage and exemptions of 
the Classification Act of 1949, with respect to specific positions, offi- 
cers and employees is, by section 203 of that act, 63 Stat. 956, lodged 
in the Civil Service Commission. Accordingly, since in the instant 
case there exists a real doubt as to the status of the temporary em- 
ployees referred to in your letter, this Office cannot authorize payment 
to them of the increase in compensation pursuant to Public Law 201 
in the absence of a final determination by the “Commission” that the 
positions occupied by such employees are subject to the Classification 
Act of 1949. 
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[B-106137] 


Classification—Position Reallocations—Salary Rates 


The Civil Service Commission regulation, promulgated pursuant to the Classifi- 
cation Act of 1949, saving to employees salaries attached to positions reallocated 
downward is applicable only so long as such employees remain in the same 
positions which they occupied on the effective date of title VI of the act, and 
therefore, where an employee, whose rate of compensation is saved under the 
regulation, ceases to occupy the position of which he was an incumbent on the 
effective date of title VI of the act, and thereafter is restored to such position, 
his rate of compensation must be reduced to that otherwise provided for the 
grade in which his position is allocated. 


Comptroller General Warren to the Administrator of Veterans 
Affairs, December 5, 1951: 


Reference is made to your letter of October 17, 1951, requesting a 
decision as to whether, in view of the savings provision of section 
25.103 (e), Federal Employees Pay Regulations, Z1-317, Federal 
Personnel Manual, “it is mandatory to reduce the salaries of Registra- 
tion Officers of the Veterans Administration whose positions are 
changed from grade GS-9 to grade GS-7 under section 802 (a) (7) of 
the Classification Act of 1949, 63 Stat. 954.” As typical of the class 
of cases involved here you cite examples, as follows: 


Mr. A occupied the position of Registration Officer, grade GS-9, since May 1, 
1946. On December 1, 1949, he was promoted to the position of Registration 
Officer (Supervisor), grade GS-10, $5125 per annum. On July 1, 1951, Mr. 
A was affected by reduction in force and reassigned to the position of Regis- 
tration Officer, grade GS-9, $5350 per annum. As a result of the downward 
reallocation of the position, it was proposed to reduce Mr. A to grade GS-7 as 
Registration Officer, effective October 28, 1951. 

On October 1, 1949, Mr. B was promoted from the position of Registration 
Officer, grade GS-9, to the position of Registration Supervisor, grade GS-10, 
$5232 per annum. On February 19, 1950, he was changed to the position of 
Registration Officer, grade GS-9, $5225 per annum and has occupied that posi- 
tion continuously since that date. As a result of the downward reallocation 
of the position, it was proposed to reduce Mr. B to grade GS-7 as Registration 
Officer, effective October 28, 1951. 

Mr. E occupied the position of Registration Officer, grade GS-9 since May 25, 
1946, and was reassigned on March 5, 1950, to the position of Registration Officer 
(Supervisor, Registration Unit), grade GS-9, $4975 per annum. At the present 
time, Mr. E is receiving a salary of $5225 per annum in the grade 9 position of 
Registration Officer (Supervisor, Registration Unit). He is currently affected 
by reduction in force due to the reorganization of the Registration and Research 
Section which requires a reduction in the number of unit supervisors. Mr. E is 
being offered reassignment to the position of Registration Officer, grade GS—T. 


The change in grade referred to in your letter is understood to be a 
reallocation of the position “registration officer” by the Civil Service 
Commission. Such actions by the Commission under the provisions 
of sections 501 and 503 of the classification act, 63 Stat. 958, are bind- 
ing on all administrative, certifying, pay roll, disbursing, and account- 
ing officers of the Government and, of course, are mandatory as to the 
grade of the position which an employee occupies. However, with 
respect to the compensation of the affected employees, a savings meas- 
ure was provided by the Civil Service Commission through the pro- 
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mulgation of section 25.103 (e), Federal Employees Pay Regulations, 
which reads in part, as follows: 


Employees who on the effective date of Title VI of the Classification Act of 
1949 occupied positions (1) which immediately prior to such date were subject 
to the Classification Act of 1923, as amended, (2) which were initially allocated 
to any of the grades of the Classification Act of 1949 in the manner prescribed 
therein, and (3) which thereafter are reduced below such grade, may continue 
to receive the same rates of basic compensation which they received on the 
effective date of the action taken to reduce the grade of such position, so long as 
they remain in the same positions which they occupied on the effective date of 
Title VI. [Italics supplied.] 


“his Office, by decision of July 6, 1951, B-104080, 31 C. G. 6, to the 
Chairman, United States Civil Service Commission, ruled in respect 
of said regulation, that no objection would be interposed “to otherwise 
proper payments of salary in accordance with the proposed regulation 
to employees falling within the purview thereof.” 

With respect to the question presented by your letter, the Chairman 
of the United States Civil Service Commission, in his reply to Veterans 
Administration letter of September 25, 1951 (File: 5EC), copies of 
which appear in the record, expressed the views of the Commission as 
follows: 

The general principle underlying savings clause provisions is that salary is 
saved for an employee so long as he continues to occupy the same position and 
when that chain is broken, such provisions no longer apply. Savings clauses 
are usually invoked because of reorganizations, either intra- or inter-agency, 
statutory requirements such as those found in Section 604 (b) (11) and Section 
1105 (b) of the Classification Act of 1949, provisions of Executive orders, and 
other legislation. The savings protection attaches to the employee only so long 
as he remains in the same position he occupied on the date the action is effected. 

The regulation issued by the Commission requires that the employee must 
have continued to serve in the same position during the entire period from 
October 28, 1949, to the date the action is taken to downgrade his position (such 
date must be on or after August 18, 1951, the effective date of the regulation). 
Once the employee leaves the position which he occupied on October 28, 1949, the 
savings protection is gone, and it cannot be reestablished even though he later 
returns to the same position which he once held. His status on his return to 
the position is no different from that of any other employee who may be trans- 
ferred, promoted, or demoted to an identical position on the same date. 

The “Commission” therefore concluded that the compensation of 
the affected employees was not saved by the above-quoted regulation. 
1 concur in that conclusion as well as the reasons stated therefor. 

Accordingly, where an employee, whose rate of compensation is 
saved to him under the above-quoted regulation, ceases to occupy the 
position of which he was an incumbent on the effective date of Title VI 
of the Classification Act of 1949, and thereafter is restored to such 
position, it is mandatory that his rate of compensation be reduced to 
that otherwise provided by the classification act and regulations there- 
under for the grade in which his position is allocated. 

In arriving at the foregoing conclusion the considerations urged in 
your letter to the contrary have not been overlooked. 











204 DECISIONS OF THE COMPTROLLER GENERAL {81 
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Compensation—Initial Salary Rate—Appointee Serving in 
Prior Position as Christmas Temporary Substitute for Less 
Than One Month 


While an appointment to a classified position after separation from a prior 
Government position, either temporary or permanent, classified or unclassified, 
does not necessarily require that the appointment to the classified position be 
considered a new appointment so as to require the salary rate to be limited 
to the minimum rate of the grade, service as a Christmas temporary substitute 
in the Postal service for less than one month is not considered such service as 
would render a subsequent appointment to a classified position exempt from 
the provisions of section 801 of the Classification Act of 1949, which requires 
all new appointments to be made at the minimum rate of the appropriate grade. 


Comptroller General Warren to John M. Leebrick, Department of 
Commerce, December 6, 1951: 


Reference is made to your letter of October 10, 1951, requesting 
decision whether you may certify for payment, the voucher therewith 
transmitted, proposing payment of $105.03, to James R. Walker, in- 
volving a retroactive adjustment of his compensation under the fol- 
lowing circumstances. It appears from your submission that Mr. 
Walker was given an indefinite appointment June 28, 1951, as mes- 
senger CPC-3 at $2,252 per annum. Subsequently, on September 
24, 1951, notification of personnel action was received which cor- 
rected the original appointment to show the salary as $2,652 in lieu 
of $2,252. A remark appeared on the action, as follows: “Formerly 
employed in Post Office Department, $1.265 per hour 12-25-50.” A 
further check of his personnel record indicates the period of employ- 
ment was from December 5 through December 25, 1950. 

While your submission does not identify the position held by 
this claimant in the Postal service, apparently he was employed as 
a Christmas temporary substitute, with pay at the grade 1 substi- 
tute mail handler rate of $1.265 per hour. 

Section 801 of the Classification Act of 1949, 63 Stat. 969, requires 
that all new appointments must be made at the minimum rate of 
the appropriate grade. It has been held that an appointment to 
a classified position after separation from a prior Government posi- 
tion, either temporary or permanent, classified or unclassified, would 
not necessarily require that the appointment to the classified posi- 
tion be considered such a new appointment as to require the salary 
rate to be limited to the minimum rate of grade. However, service 
as a Christmas temporary substitute for less than one month is not 
considered such service as would render a subsequent appointment 
to CPC-3 other than a new appointment within the purview of sec- 
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tion 801 of the Classification Act of 1949. See B-101487, March 14, 
1951, 30 C. G. 375. 


Accordingly, you are not authorized to certify the voucher—re- 
turned herewith—for payment. 


[B-106598] 


Compensation—Promotions—Attorneys—Service in Grade 
Requirement 


Under the provisions of section 1310 (c) of the Supplemental Appropriation Act, 
1952, prohibiting the promotion or transfer of any person whose position is 
subject to the Classification Act of 1949, as amended, to a higher grade under 
the act unless he has served at least one year in the next lower grade or is 
within reach for appointment to a higher grade position on a competitive civil- 
service register, persons with prior service in such positions who have not 
completed the required period in grade when reached for appointment to a 
higher grade position of attorney on a non-civil-service register, established by 
the Federal Trade Commission, may not be appointed to the higher grade. 


Inasmuch as the appointment of veterans to higher grades under the Classifi- 
cation Act of 1949, from a non-civil-service register established for attorneys 
by the Federal Trade Commission prior to the completion of at least one year’s 
service in the next lower grade is not authorized under the provisions of 
section 1310 (c) of the Supplemental Appropriation Act, 1952, offers of such 
appointments to veterans may be withdrawn without violating the provisions 
of the Veterans Preference Act of 1944, as amended. 


Comptroller General Warren to the Chairman, Federal Trade 
Commission, December 11, 1951: 


Reference is made to your letter of November 14, 1951, presenting 
for decision certain questions arising under section 1310 of the Sup- 
plemental Appropriation Act, 1952, Public Law 253, approved 
November 1, 1951. Your letter reads in part, as follows: 


Three young attorneys from among some twenty-eight recently offered ap- 
pointments in the Federal Trade Commission were found upon acceptance of 
the offer of an appointment at grade GS-7, to have been employed by the Federal 
Government for a period of less than one year in positions other than attorney at 
grade GS-5. 

These attorneys are veterans whose names were reached according to the 
rule-of-three from a register established as the result of an open, competitive 
examination held by the Board of Legal Examiners of the Federal Trade Com- 
mission under procedures approved by the Civil Service Commission and which 
have been in effect since shortly after the effective date of the Veterans Preference 
Act. 

Attorney positions are subject to the Classification Act of 1949. The Attorney- 
Investigator series into which the positions fall and into which offers of appoint- 
ment were made advances by two grade intervals. 

Paragraph (c) (4) of Section 1310 of the Supplemental Appropriation Act of 
1952 in part reads as follows: 

“Provided further, that this subsection shall not apply to any case involving 
an employee who is within reach for appointment to a higher grade position on a 
competitive civil service register,* * *” 
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There is no civil service register for attorneys. 

Since there is no open, competitive-civil service register for attorneys, will 
the intent of Paragraph (c) of Section 1310 of the Supplemental Appropriation 
Act be complied with if the above mentioned attorneys are appointed? 

In the event appointment of these attorneys is decided to be contrary to the 
intent of Paragraph (c) of Section 1310, can the offer of appointment to these 
veterans be withdrawn and appointment of attorneys, both veteran and non- 
veteran, whose names appear below these on the register be made without 
violating the Veterans Preference Act? 


Section 1310(c) of Public Law 253, supra, 65 Stat. 758, provides in 
part, as follows: 


* * * No person in any executive department or agency whose position is 
subject to the Classification Act of 1949, as amended, shall be promoted or 
transferred to a higher grade subject to such Act without having served at least 
one year in the next lower grade * * * Provided further, That this subsec- 
tion shall not apply to any case involving an employee who is within reach for 
appointment to a higher grade position on a competitive civil service 
register * * ®, 

Careful consideration has been given to the matter set forth in your 
letter but there can be found no legal basis for appointment of the 
three attorneys referred to therein to grade GS-7 positions prior to 
their completing the period of service provided by Public Law 253 as 
a prerequisite to their promotions. An administrative register such 
as that established by the Federal Trade Commission is understood 
to be subject to the jurisdiction of the Civil Service Commission only 
to the extent that appointments therefrom must comply so far as 
legally possible with civil service regulations promulgated for the 
protection of veterans pursuant to the Veterans Preference Act of 
1944, 58 Stat. 387, as amended, 5 U. S. Code, Supp. IV, 851, and such 
administrative registers are not “civil service” registers within the 
purview of Public Law 253. 

With reference to your question as to whether the offers of appoint- 
ment to the said attorneys may be withdrawn, section 1310 of the said 
public law serves as a legal bar to their qualification for a grade GS-7 
position. Under the circumstances, withdrawal of the tendered 
appointments would not appear to be in conflict with the provisions 
of the Veterans Preference Act, supra. 


[B-106632] 


Subsistence—Per Diems—Lay-Overs on Sundays—Travel 
by Government Vehicle 


The lay-over on a Sunday by an employee while traveling by Government auto- 
mobile, under orders directing travel for official purposes including delivery 
of the automobile, need not be considered as an interruption of travel for the 
traveler’s personal convenience within the meaning of paragraph 49 of the 
Standardized Government Travel Regulations, and therefore, the employee 
may be paid per diem in lieu of subsistence for that day. 
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Comptroller General Warren to H. H. Lovelace, Department of 
Justice, December 11, 1951: 


Reference is made to your letter of November 19, 1951 (Finance- 
55854/509), requesting decision whether you may certify for payment 
a reclaim voucher therewith transmitted proposing payment to Isaiah 
P. McCoy in the amount of $9, representing per diem in lieu of sub- 
sistence suspended from a prior travel voucher submitted by him on 
which he claimed two and three-fourths days per diem for the period 
12:01 a. m., July 1, to 2:30 p. m. July 3, 1951. The per diem sus- 
pended from that voucher covered that claimed for July 1, Sunday, 
on which day the claimant acknowledges that while en route to Noyes, 
Minnesota, by Government automobile he “laidover twenty-four 
hours.” The travel order in this case authorized and directed travel 
from Noyes, Minnesota, to Chicago, Illinois, and return, for the pur- 
pose “Personnel and routine supervisory problems and deliver new 
automobile to O. S.” 

It is the view of this Office that the lay-over on Sunday, July 1, 
need not be considered as an interruption of travel for the traveler’s 
personal convenience within the meaning of paragraph 49 of the 
Standardized Government Travel Regulations, which paragraph is 
tc be considered in conjunction with the “prudent person” provision 
of paragraph 1 of the said travel regulations. Cf. B-92758, May 2, 
1950. 

The voucher is returned herewith and may be certified for pay- 
ment, if otherwise correct. 


[B-106173] 


Compensation—Rates—Simultaneous Promotion and With- 
in-Grade Advancement 

An employee who is promoted to a higher grade on the same date he becomes 
eligible for a within-grade advancement under the provisions of section 701 (a) 
of the Classification Act of 1949, as amended, is entitled to have said within- 


grade advancement included in his existing rate of basic compensation in fixing 
under section 802 (b) his basic rate of compensation for the higher grade. 


Comptroller General Warren to the Administrator of Veterans Af- 
fairs, December 13, 1951: 

Reference is made to your letter of October 19, 1951, requesting a 
decision as to whether the rule stated in Office decision of August 31, 
1951, B-102982, 31 Comp. Gen. 62, to the Secretary of the Treasury, 
with respect to the granting of a periodic within-grade promotion 
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effective upon the same date as the reallocation of a position to a higher 
grade applies to promotions to a higher grade. 

A typical case is set forth in the letter, as follows: 

A stenographer, Grade GS-3, $2810 per annum, met the requirements for a 
periodic step-increase to $2890 per annum at the close of business, September 
29, 1951. The employee was promoted to secretary, Grade GS-4, effective Sep- 
tember 30, 1951, the beginning of a pay period. The basic compensation for 
position GS-4 is $2875 with the first two step-increases to $2955 and $3035, 
respectively. 

In the decision referred to above, it was held in substance that an 
employee whose position is reallocated to a higher grade on the same 
date that he becomes eligible for a within-grade advancement under 
the provisions of section 701 (a) of the Classification Act of 1949, 
63 Stat. 967, as amended, is entitled to have the said within-grade ad- 
vancement included in his existing rate of basic compensation in fix- 
ing, under section 802 (b) of said act, 63 Stat. 969, his basic rate of 
compensation for the higher grade. As suggested in the last para- 
graph of your letter, the reasoning in the said decision applies with 
equal force to cases involving promotions to a higher grade. There- 
fore, in the case cited, the employee is entitled to a basic salary of 
$3,035 per annum. 


[B-106623] 


Traveling Expenses—Taxicab Fares—Travel Between Place 
of Lodging and Place of Duty 


Under paragraph 44 of the Standardized Government Travel Regulations, trans- 
portation between places of lodging or where meals are taken and places of duty 
is considered as included within the per diem in lieu of subsistence, and therefore, 
taxicab fares incurred by an employee for travel between his places of lodging 
and places of temporary duty may not be reimbursed under the special conveyance 
provisions of paragraph 11 of the regulations. 


Comptroller General Warren to E. J. Stivers, Bureau of the Budget, 
December 13, 1951: 

Reference is made to your letter of November 15, 1951, requesting 
decision whether you may certify for payment the voucher therewith 
transmitted insofar as it proposes payment to John A. Stacy for four 
taxicab fares incurred on October 15, and 24, 1951, covering round 
trips between his hotel and places of temporary duty. You express 
a doubt as to whether the said taxicab fares are included within the 
per diem in lieu of subsistence in accordance with paragraph 44, 
Standardized Government Travel Regulations, or are reimbursable 
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items under paragraph 11 of the said Regulations, which latter para- 
graph reads as follows: 


Special conveyance. The hire of boat, automobile, taxicab, aircraft, livery, or 
other such conveyance will be allowed if the use of such facilities is authorized 
or approved as advantageous to the Government whenever the employee or others 
rendering service to the Government is engaged on official business within or out- 
side his designated post of duty. In the case of hire of taxicabs, reimbursement 
may be allowed for the actual fare plus tips of 10 cents where the fare is $1 or 
less or 10% of the fare increased to the next multiple of 5 where the fare 
exceeds $1. 


While Bureau of the Budget Circular No. A-7, Revised, dated Oc- 
tober 8, 1951, made some slight revision in paragraph 44 of the Stand- 
ardized Government Travel Regulations, it did not eliminate from that 
paragraph the portion of the definition of per diem in lieu of sub- 
sistence which requires that “transportation between places of lodging 
or where meals are taken and places of duty” be considered as included 
within the per diem in lieu of subsistence. As the taxicab fares in 
question were between places of lodging and places of duty, and as no 
factual information has been furnished which would warrant payment 
thereof under paragraph 8 (b) of the travel regulation, they must be 
considered, upon the present record, as included in the per diem al- 
lowance. Accordingly, they are for elimination from the voucher 
before it may be certified for payment. 

The voucher is returned herewith. 


[B-105963] 


Enlistment Allowance and Reenlistment Bonus—Career 
Compensation Act of 1949 


A member of a Reserve component who has been ordered to extended active 
duty without his consent may not be considered as having performed compulsory 
active service within the meaning of section 207 (b) (1) of the Career Com- 
pensation Act of 1949 so as to be entitled to reenlistment bonus upon enlist- 
ment in the regular service following service in a Reserve component of less 
than one year. 


A Selectee or Regular Army enlistee, who, at the expiration of his period of 
service is immediately transferred to or enlists in a Reserve component and is 
immediately ordered to extended active duty in such Reserve component, and 
who shortly thereafter is discharged from the Reserve component and at once 
enlists or reenlists in the Regular service within three months from the expiration 
of his period of service as a selectee or as a member of the Regular service is 
entitled to the reenlistment bonus provided for in section 207 of the Career 
Compensation Act of 1949. 


An enlisted member of the Regular Army who reenlisted prior to October 1, 
1949, and who later extends such reenlistment under subsection 207 (c) of the 
Career Compensation Act of 1949 and is paid $20 for each year of the extension, 
is precluded from qualifying for reenlistment allowance under the savings 
provisions in subsection 207 (d) (1) of the act upon subsequent discharge and 
reenlistment within three months from the time of such discharge. 








210 DECISIONS OF THE COMPTROLLER GENERAL [31 


Assistant Comptroller General Yates to the Secretary of Defense, 
December 14, 1951: 

Reference is made to letter of October 5, 1951, from the Acting Sec- 
retary of Defense in which decision is requested on several questions 
set forth in a written discussion, enclosed therewith, relative to the 
proper application of the provisions of section 207 of the Career 
Compensation Act of 1949, 63 Stat. 811. 

The said section 207 provides as follows: 





(a) Members of the uniformed services who enlist under the conditions set 
forth in subsection (b) of this section within three months from the date of their 
discharge or separation, or within such lesser period of time as the Secretary 
concerned may determine from time to time, shall be paid a lump sum reenlist- 
ment bonus of $40, $90, $160, $250, $360 upon enlistment for a period of two, 
three, four, five, or six years, respectively ; and, upon enlistment for an unspeci- 
fied period of time amounting to more than six years a lum sum reenlistment 
bonus of $360 shall be paid, and, upon the completion of six years’ enlisted 
service in such enlistment, for each year thereafter a lump sum payment of $60 
shall be made, subject to the limitation that the total amount paid shall not 
exceed $1,440. No reenlistment bonus shall be paid for more than four enlist- 
ments entered into after the effective date of this section: Provided, That the 
bonus to be paid in the case of a person reenlisting for a period which would 
extend the length of his active Federal service beyond thirty years shall be com- 
puted as if said reenlistment were for the minimum number of years necessary 
to permit such person to complete thirty years’ active Federal service. 

(b) For the purpose of payment of the reenlistment bonus authorized by 
subsection (a) of this section, enlistment in one of the Regular services follow- 
ing (1) compulsory or voluntary active duty in such service, or (2) extended 
active duty of one year or more in a Reserve component of such service, shall 
be considered a reenlistment. 

(c) Enlisted persons of the uniformed services, who, prior to expiration of 
the period for which they have reenlisted, extend their reenlistment to any one 
of the longer enlistment periods mentioned in subsection (a) of this section, shall 
be paid the sum of $20 for each year of such extension subject to the limitations 
contained in subsection (a) of this section. 

(d) Notwithstanding the provisions of subsection (a) of this section, a 
member of the uniformed services who reenlists within three months after being 
discharged from the enlistment entered into prior to the date of enactment of 
this Act, or who reenlists within three months after being relieyed from active 
service as a commissioned officer or warrant officer under appointment made 
prior to the date of enactment of this Act if such commissioned or warrant 
service immediately followed enlisted service, shall be entitled to receive either 
(1) enlistment allowances in the amount and under the provisions of law in 
effect immediately prior to the date of enactment of this Act, or (2) re 
enlistment bonus in the amount and under the provisions of this section, which- 
ever is the greater amount: Provided, That the enlistment allowance payable 
under (1) hereunder shall in no event exceed $300. 

(e) The Secretary concerned shall prescribe regulations for the administra- 
tion of this section in his department. 


The first question is whether a member of a Reserve component who 
has been ordered to extended active duty without his consent can be 
considered to have performed compulsory active service within the 
meaning of subsection (b) (1) of the above quoted provisions of law, 
so as to be entitled to reenlistment bonus upon enlistment in the 
Regular service following service in a Reserve component of less 
than one year. 








Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 211 


The apparent purpose of section 207 of said Career Compensation 
Act was to encourage enlistments or reenlistments in the Regular 
components of the uniformed services. It appears that the words 
“compulsory or voluntary active duty” in subsection (b) (1) were 
intended to cover enlisted men whose entry on active duty were in- 
voluntary under the Selective Service Act of 1948, 62 Stat. 604, or 
was the result of voluntary enlistments in one of the Regular services, 
and that subsection (b) (2) was intended to cover personnel in Re- 
serve components of the uniformed services. As section 207 orig- 
inally was drafted in H. R. 2553, 81st Congress, the bill which was the 
forerunner of the bill, H. R. 5007, which became the Career Com- 
pensation Act of 1949, the words “of one year or more” did not appear 
in subsection (b) (2) thereof and such language was added to lessen 
what was regarded as an unfair advantage to reservists in that such 
reservists could qualify for the reenlistment bonus by enlisting in 
the Regular service following a short period of active service as a 
reservist, whereas it was thought that a member of the Regular service 
would have to serve out at least a two year period of enlistment before 
he could so qualify. See pages 1643 and 1652-1653, of the report 
of the hearings on H. R. 2553, before a subcommittee of the Committee 
on Armed Services, House of Representatives. Such unfair advan- 
tage, intended to be precluded, would have existed whether or not 
the reservist immediately consented to the active duty. It is assumed, 
moreover, that the reservist here in question voluntarily became a 
member of a Reserve component and voluntarily subjected himself to 
the duties of that status. Accordingly, it is concluded that such mem- 
ber of a Reserve component may not be paid a reenlistment bonus 
unless his enlistment in the Regular service is preceded by a period 
of extended active duty of one year or more in a Reserve component. 

The next question is whether a selectee or a Regular Army en- 
listee who, at the expiration of his period of service, is immediately 
transferred to or enlists in a Reserve component and is immediately 
ordered to extended active duty in such Reserve component, and who 
shortly thereafter is discharged from the Reserve component and 
at once enlists or reenlists in the Regular service within three months 
from the date of expiration of his period of service as a selectee or as 
a member of the Regular service, is entitled to reenlistment bonus. 

It is clear that selectees or Regular Army enlistees who have per- 
formed the duty contemplated under subsection (b) (1) of the above 
quoted provisions of law, can qualify for reenlistment bonus by en- 
listing or reenlisting in the Regular component of the service from 
which discharged within the three months period from date of dis- 
charge or separation fixed in subsection 207 (a). No reason is per- 
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ceived why the eligibility of such personnel to receive the reenlistment 
bonus should be questioned merely because a short period of active 
duty in a Reserve component intervened between the two qualifying 
steps required by the statute. Such persons would perform more, not 
less, duty than is contemplated by section 207 and such action on their 
part should not affect their right to reenlistment bonus. This ques- 
tion is answered in the affirmative. 

The third matter for consideration is whether an enlisted member 
of the Regular Army who reenlisted prior to October 1, 1949, and who 
later extends such reenlistment under subsection 207 (c) and is paid 
$20 for each year of the extension, is precluded from qualifying for 
reenlistment allowance under the savings provisions in subsection 207 
(d) (1) upon subsequent discharge and reenlistment within three 
months from the time of such discharge. 

Said subsection 207 (d) (1) is a savings provision and was in- 
tended to save nothing more than the person concerned was entitled 
to under the provisions of law in effect immediately prior to the date 
of enactment of the Career Compensation Act. To qualify for such 
reenlistment allowance, reenlistment must be “within three months 
after being discharged from the enlistment entered into prior to” 
such date of enactment. In other words, a right to reenlistment al- 
lowance under subsection 207 (d) (1) can accrue at the latest, three 
months after the expiration of a term of enlistment entered into prior 
to date of enactment of the Career Compensation Act. The question 
presented apparently involves a situation where the enlisted man con- 
cerned extends his enlistment for one or more years beyond the time 
his reenlistment entered into prior to October 1, 1949, would have 
expired but for the extension. Nothing has been found in the legis- 
lative history of said section 207 which indicates that subsection 207 
(c) was intended as an additional savings provision whereby an en- 
listed man by extending his enlistment under the provisions thereof, 
could extend the period of time for qualifying for the savings benefits 
of subsection 207 (d) (1), to include a period extending beyond three 
months after the date of expiration of the original term of enlistment 
entered into prior to October 1, 1949. It is believed that a proper 
interpretation of the cited provisions of law requires the conclusion 
that once an enlisted man elects to extend his reenlistment and is paid 
reenlistment bonus under subsection 207 (c), he no longer may claim 
any right under subsection 207 (d) (1). Accordingly, the third ques- 
tion is answered in the affirmative. Cf. decision of October 2, 1950, 
answer to the last question, 30 Comp. Gen. 133, 136. 

The affirmative answer to the foregoing question makes an answer 
to the fourth and last question unnecessary. 
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[B-106458] 


Pay—Disability Retirement Pay—Career Compensation Act, 
1949 


An officer of the Naval Reserve who served in the military or naval forces prior 
to November 12, 1918, and whose name was placed on the temporary disability 
retired list on or after October 1, 1949, in conformity with the provisions of section 
402 (b) of the Career Compensation Act of 1949, is entitled to have his disability 
retirement pay computed on the basis of 75 per centum of his active duty pay at 
the time of retirement, as prescribed in the fourth paragraph of section 15 of 
the Pay Readjustment Act of 1942, rather than on the basis prescribed in section 
402 (d) of the Career Compensation Act of 1949. 


Assistant Comptroller General Yates to the Secretary of Defense, 


December 14, 1951: 


Reference is made to your letter of November 7, 1951, requesting 
decision whether an officer of the U. S. Naval Reserve who served in 
the military or naval forces prior to November 12, 1918, and whose 
name was placed on the temporary disability retired list on or after 
October 1, 1949, under the circumstances set forth in your letter, is 
entitled to have his disability retirement pay computed as prescribed 
in the fourth paragraph of section 15 of the Pay Readjustment Act of 
1942, that is, on the basis of 75 per centum of his active duty pay at 
the time of retirement, instead of on the basis prescribed in section 
402 (d) of the Career Compensation Act of 1949. 

It is stated that the officer involved, Commander Arthur Fenwick 
Morash, U. S. Naval Reserve, was placed on the temporary disability 
retired list April 1, 1951, in conformity with the provisions of section 
402 (b) of the Career Compensation Act of 1949; that his disability 
was rated at 30 per centum; and that he had completed a total of 12 
years’ active service creditable for computation of his percentage 
multiple. 

The said section 402 (b), 63 Stat. 817, sets forth certain conditions 
which a member must meet before he may qualify thereunder to have 
his name placed on the temporary disability retired list and provides 
in part that: 

* * * the name of such member shall be placed upon the temporary disa- 
bility retired list of his service by the Secretary concerned and such members 
shall be entitled to receive disability retirement pay as prescribed in subsection 
(d) of this section: Provided, That if condition (5) above is met by a finding 
that such disability is of a permanent nature, such member may be retired by 
the Secretary concerned and, upon retirement, shall be entitled to receive disa- 
bility retirement pay as prescribed in subsection (d) of this section: * * * 

Subsections (d), (e), and (i) of the said section 402, 63 Stat. 818, 
820, provide, in pertinent part, as follows: 

(d) A member of the uniformed services whose name is placed upon the 
temporary disability retired list of his service pursuant to subsections (a), (b), 
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or (c) of this section, for the period during which his name is carried on such 
temporary disability retired list, but in no event to exceed a period of five years, 
or a member of the uniformed services who is retired pursuant to the provisions 
of this title, shall be entitled to receive disability retirement pay computed, at 
his election, by multiplying an amount equal to the monthly basic pay of the 
rank, grade, or rating held by him at the time of the placement of his name on 
the temporary disability retired list or at the time of his retirement, whichever 
is earlier, by (1) a number equal to the number of years of active service to 
whick such member is entitled under the provisions of section 412 of this title, 
multiplied by 2% per centum, or (2) the percentage of his physical disability 
as of the time his name was placed on the temporary disability retired list or 
at the time of retirement, whichever is earlier: Provided, That for the purpose of 
the computation of (1) above, fractions of one-half year or more of active serv- 
ice shall be counted as a whole year: * * * Provided further, That the 
disability retirement pay of any member whose name is carried on the tem- 
porary disability retired list shall, for so long as his name is carried on such 


list, be not less than 50 per centum of the basic pay upon which the computation 
isbased: * * * 


(e) A member of the uniformed services whose name has been placed upon 
the temporary disability retired list of his service shall be given periodic physi- 
cal examinations not less frequent than every eighteen months to determine 


whether the disability for which such member was temporarily retired has 
changed. * * * 


* a * * os . 

(i) All members of the reserve components heretofore or hereafter retired or 
granted retirement pay because of physical disability shall be entitled to the 
same pay, rights, benefits, and privileges provided by law or regulation for 
retired members of the regular services. [Italics supplied. ] 


In decision of August 13, 1951, B-102149, 31 C. G. 28, it was held 
that an officer of the regular Army, or a reserve component thereof, 
who served in the military or naval forces prior to November 12, 1918, 
and who was retired for physical disability under section 402 of the 
Career Compensation Act of 1949, on or after October 1, 1949, the 
effective date of that act, is entitled, under the fourth paragraph of 
section 15 of the Pay Readjustment Act of 1942 to have his retired 
pay computed at the rate of three-fourths of the active duty pay of 
the grade in which serving at the time of retirement. In that case the 
officer’s name was placed on the “retired list,” as distinguished from 
the “temporary disability retired list,” and, while not expressly stated 
in the said decision, it appears that such retirement action was taken 
because of the permanent nature of the officer’s disability. However 
that may be, disability retirement pay is computed in either case on 
the basis of the provisions of section 402 (d) of the act, swpra, and, 
insofar as concerns such computation, the said subsection (d) makes 
no distinction between members whose names are carried on the 
“temporary disability retired list” and those who are otherwise “re- 
tired pursuant to the provisions of this title,” except that the retire- 
ment pay of a member placed on the temporary disability retired list 
shall be not less than 50 per centum of the basic pay on which the 
computation is based, while carried thereon. 


The fourth paragraph of section 15 of the Pay Readjustment Act 
of 1942, 56 Stat. 367, 368, provides as follows: 
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The retired pay of any officer of any of the services mentioned in the title 
of this Act who served in any capacity as a member of the military or naval 
forces of the United States prior to November 12, 1918, hereafter retired under 
any provision of law, shall, unless such officer is entitled to retired pay of a higher 
grade, be 75 per centum of his active duty pay at the time of his retirement. 

Under the said paragraph, a member otherwise eligible for the 
benefits thereof and who is “retired” under any provision of law, is 
entitled to retired pay of 75 per centum of his active duty pay at the 
time of retirement. While a member whose name is placed on the 
temporary disability retired list pursuant to section 402 (b) is con- 
sidered as having been only “temporarily retired,” as expressly re- 
ferred to in section 402 (e), supra, that is because such retirement is 
required to be terminated or made “permanent” within a period of 
five years. It seems reasonably clear, however, that the statute con- 
siders such a member as being “retired” during the period he is “tem- 
porarily retired.” During that period the member’s name is carried 
on a “retired list”—temporary disability retired list—and he does not 
continue in his prior status on the active list. That is made clear in 
sections 405, 406 and 407 of the Career Compensation Act of 1949, 63 
Stat. 821, 822, pertaining to members whose names have been placed on 
a temporary disability retired list and who upon periodic physical 
examination are found to be physically fit to perform their duties, 
which provide for the reappointment of officers of the regular com- 
ponents to the active list, for the reappointment of reserve officers in a 
reserve component, and for the reenlistment of enlisted members in a 
regular or reserve component, as the case may be. There appears to 
be no sound reason why a member otherwise entitled to the benefits 
of the said fourth paragraph of section 15 should receive less retired 
pay during the period he is “temporarily retired” than he would re- 
ceive on permanent retirement and nothing is found in the statute 
supporting such an intent. It is concluded accordingly that members 
whose names are placed on the temporary disability retired list, even 
though only “temporarily retired” are “retired” within the meaning 
of the said fourth paragraph of section 15 of the 1942 act, and, there- 


fore, the question presented in your submission is answered in the 
affirmative. 


[B-106704] 


Leaves of Absence—Annual and Sick Leave Act of 1951 


Under the provisions of section 202 (b) of the Annual and Sick Leave Act of 
1951, excluding from the leave benefits under the act part-time officers and 
employees (except hourly employees in the field service of the Post Office 
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Department) for whom there has not been established a regular tour of duty 
during each workweek, employees with when-actually-employed appointments 
whose regular tour of duty has not been prescribed in advance are not entitled 
to the leave benefits of the act even though they might actually work full 
time for long periods. 


In determining under section 203 (a) of the Annual and Sick Leave Act of 
1951, the years of service of employees to ascertain whether they shall earn leave 
on the basis of one-half day, three-fourths day, or one day for each bi-weekly 
pay period, there may be included all civilian and military service which is 
currently or potentially creditable for retirement purposes. 


While section 203 (e) of the Annual and Sick Leave Act of 1951, providing for 
travel time in addition to leave for overseas employees upon their return to the 
United States on leave, contains on specific language restricting travel on a leave 
free basis to the employee’s home in the United States or to the place where 
he was recruited, the Civil Service Commission should by regulation confine 
the free transit time to places of residence in the United States designated by 
the employees. 


The term “one week” as used in section 203 (f) of the Annual and Sick Leave 
Act of 1951, providing home leave for Foreign Service employees at a rate 
equivalent to one week for each four months of service outside the United States 
may be considered as five work days, in view of the requirements of section 
205 (a) that the days of such home leave shall mean days upon which an 
employee would otherwise work and receive pay, and shall be exclusive of holi- 
days, and all non-workdays established by Federal statute or by Executive or 
administrative order. 


Home leave authorized for Foreign Service employees by section 203 (f) of the 
Annual and Sick leave Act of 1951 may accrue only for each full four months of 
service. 


The discretion vested in the heads of departments and agencies by section 203 
(g) of the Annual and Sick Leave Act of 1951 to grant leaves of absence with 
pay to alien employees who occupy positions outside the several States and 
the District of Columbia is applicable to the accumulation as well as the accrual 
of both annual and sick leave. 


Under section 203 (i) of the Annual and Sick Leave Act of 1951, providing 
that an employee shall be entitled to annual leave “only after having been 
employed currently for a continuous period of ninety days * * * without 
break in service,” any separation of one or more workdays is to be regarded 
as a breaking of the ninety day qualifying period; however, leave of absence 
without pay does not constitute a break in service during the qualifying period 
or at any other time. 


Under section 203 (i) of the Annual and Sick Leave Act of 1951, providing that 
an employee shall be entitled to annual leave “only after having been employed 
currently for a continuous period of ninety days * * * without break in 
service,” an employee who receives a lump-sum payment for annual leave and 
is reemployed—after a break in service of one or more workdays—before the 
expiration of the period covered by the leave is to be regarded as having had 
a break in service requiring him to begin another ninety day qualifying period; 
also, upon such reemployment under an appointment of ninety days or more the 
employee is required to refund compensation and be credited with proportionate 
leave which may be used during the qualifying period. 


Under sections 203 (a) and 204 (a) of the Annual and Sick Leave Act of 1951, 
authorizing annual and sick leave accruals on the basis of full bi-weekly pay 
periods, the Civil Service Commission may by regulations provide for pro-rata 
accrual of leave for a period of less than two weeks for employees whose bi-weekly 
pay period begins on a date other than January 6, 1952 (effective date of the 
act), and for employees transferring between positions with different bi-weekly 
or semi-monthly pay periods, in order that they may not be deprived of any 
leave. 
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Temporary employees who are prevented from completing their “month of 
service” for leave accrual purposes under the leave acts of March 14, 1936, as 
amended, due to the repeal of the acts by the Annual and Siek Leave Act of 1951 
(effective January 6, 1952), may be given pro-rated leave credit for the un- 
completed month, provided they be required to complete their month of service 
on or after January 6, 1952. 


Under the Annual and Sick Leave Act of 1951, the Civil Service Commission 
may by regulation prescribe that for employees on a bi-weekly pay period, any 
hours in a pay status in excess of forty in any administrative workweek shall 
be disregarded in computing leave earnings, and for those on a semi-monthly 
pay period any hours in excess of the normal working hours in any semi-monthly 
pay period shall be disregarded. 


Regulations issued pursuant to the Annual and Sick Leave Act of 1951, may 
define part-time employees who are entitled to earn leave as those “for whom 
there has been established in advance a regular tour of duty on one or more 
days during each administrative workweek, and hourly employees in the field 
service of the Post Office Department,” and provide for the granting of leave 
to such employees upon a basis of their years of service. 

Under section 203 (h) of the Annual and Sick Leave Act of 1951, authorizing 
the granting at any time during a year of leave accruing during the year, the 
Civil Service Commission may by regulation provide for the crediting of em- 
ployees at the beginning of the first pay period in the calendar year with such 
annual leave as will accrue in 26 pay periods (leave year) even though the 
end of a calendar year might not coincide with the end of a pay period. 


Comptroller General Warren to the Chairman, United States Civil 
Service Commission, December 14, 1951: 

Reference is made to your letter of November 26, 1951, submitting 
for decision certain questions which have arisen in the preparation 
of regulations under the Annual and Sick Leave Act of 1951, Public 
Law 233, approved October 30, 1951, but effective January 6, 1952. 
In that connection you transmitted tentative regulations (including 
comments and questions) reflecting a consensus of representatives 
of various departments and agencies who are understood to be work- 
ing as a group under the auspices of the Federal Personnel Council. 

The questions will be quoted and answered in the order presented. 


QUESTION 1 


Does section 202 (b), which excludes from leave benefits “part-time officers 
and employees (except hourly employees in the field service of the Post Office 
Department) for whom there has not been established a regular tour of duty 
during each administrative workweek,” contemplates [sic] the exclusion from 
leave benefits of all employees, including employees with w. a. e. appointments 
who actually work full time for long periods, unless a regular tour of duty has 
been established in advance? 


Section 202 (b) (1) (8) of the new law, 65 Stat. 679, provides as 
follows: 

This title shall not apply to— * * * part-time officers and employees (ex- 
cept hourly employees in the field service of the Post Office Department) for 
whom there has not been established a regular tour of duty during each 
administrative workweek ; 

The fact that the Congress provided for the earning of leave by 
part-time employees with a regular tour of duty suggests that there 
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was no-intention to exclude employees appointed on a when-actually- 
employed basis. However, in order for that class of employees to 
come within the benefits of the statute, the act clearly contemplates 
the establishment of a regular tour of duty in advance. In other 
words, unless a tour of duty be so prescribed, employees in this cate- 
gory (w.a.e.) would be without the benefit of the leave act even though 
they might actually work full time for long periods. This question 
is answered in the affirmative. 


QUESTION 2 


Does “all service creditable under the provisions of the Civil Service Retire- 
ment Act * * * for the purposes of an annuity under such Act,” in section 
203 (a), mean all Government service and all honorable military service? If 
not, what kinds of service cannot be credited? Specifically, is the following 
service creditable? 

a. Government service which would be credited toward annuity only if the 
employee were to make deposits which have not yet been made: that is, service 
for which retirement deductions were made but have been withdrawn by the 
employee during a past separation. 

b. Government service which was not subject to the Retirement Act, when the 
employee is not yet in a position which would entitle him to credit for the 
service under the Civil Service Retirement Act: e. g., an indefinite appointee 
whose past and current service is covered by the Social Security Act rather than 
the Retirement Act, or a District of Columbia policeman or fireman who is 
covered by a different retirement system. 

ce. Civilian service for which the employee is now receiving annuity under 
another retirement system: e. g., a former District of Columbia fireman retired 
and receiving annuity as such who has entered Federal Government service. 

d. Military service on the basis of which the employee is receiving retired 
pay. 

e. Military service which was not an interruption of civilian service, when the 
employee does not have five years of civilian service. 


This question concerns the determination of the years of service 
of employees to ascertain whether they shall earn leave on the basis 
of one-half day, three-fourths day, or one day for each bi-weekly pay 
period. The literal language of the statute would appear to exclude 
service which is not currently creditable to an employee for purposes 
of an annuity under the Civil Service Retirement Act of May 29, 
1930, 46 Stat. 468, as amended. However, such an interpretation 
would, as indicated hereinafter, lead to absurd results in many in- 
stances. For example, in the case of an employee of a department 
or agency subject to the Social Security Act, rather than the Civil 
Service Retirement Act, he never would accrue enough ‘creditable 
service to advance to a higher leave earning category, and conceivably 
might be entirely excluded from the earning of any leave under the act. 

It is a rule of statutory construction that a statute will be con- 
strued to avoid absurd consequences. Holy Trinity Church v. United 
States, 143 U. S. 457, 472; United States v. Katz, 271 U.S. 354, 362; 
United States v. Chemical Foundation, 272 U. S. 1, 18; and Sorrels 
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v. United States, 287 U.S. 435; 459. Moreover, in Conference Report 
No. 1012, House of Representatives, to accompany S. 1046, which 
became Public Law 233, it is stated on page 20, as follows: 

All service which could be creditable under section 5 of the Civil Service 
Retirement Act of May 29, 1930, as amended, for the purposes of an annuity 
under such act, shall be used in determining years of service for the purposes of 
section 203. [Italics supplied.] 

From the foregoing, it fairly may be concluded that the Congress 
did not intend that service be actually creditable for annuity purposes 
before being used to determine an employee’s leave scale but rather 
had reference to potentially creditable service, that is, service which 
could form the basis for an annuity at some future date. Therefore, 
all parts of question No. 2, general and specific, are answered in the 
affirmative, it being understood that, in each instance, the service 
involved is potentially creditable for retirement purposes. 


QUESTION 3 


In section 203 (e), providing for travel time in addition to leave for overseas 
employees, do the words “returns to any such State or the District of Columbia” 
necessarily limit such travel time to the place which was the employee’s home 
or from which he was recruited, or an equivalent distance, or may he be per- 
mitted to so return to any point in the United States which he designates in 
his request for leave? 


Section 203 (e) of the act is as follows: 


Where an officer or employee to whom the provisions of subsection (d) are 
applicable, or who is in the Foreign Service of the United States under the 
Department of State, and whose post of duty is outside the several States and 
the District of Columbia returns to any such State or the District of Columbia 
on leave, the leave granted pursuant to this Act shall be exclusive of the time 
actually and necessarily occupied in going to and from his post of duty and such 
time as may be necessarily occupied in awaiting sailing or flight. The pro- 
visions of this subsection shall not apply with respect to more than one period 
of leave in any twenty-four month period. 

While section 203 (e) 65 Stat. 680, contains no specific language 
restricting travel on a leave free basis to the employee’s home in 
the United States or the place from which he was recruited, it is 
difficult to attribute to the Congress an intent that an employee should 
be permitted to travel to any point in the United States for leave 
purposes without charge to leave for the transit time involved, par- 
ticularly, in the absence of some indication of such intent in the legis- 
lative history of the enactment. Moreover, it is to be noted that, in 
connection with the authorization of the payment of travel expenses 
of employees back to the United States under certain circumstances 
(e. g., see section 7 of the act of August 2, 1946, 60 Stat. 808, as 
amended), the Congress has limited such expenses to places of actual 
residence of the employees in the United States. Also, the Depart- 
ment of State in the administration of section 931 of the Foreign 
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Service Act of 1946, 60 Stat. 1028, has by regulation confined: free 
transit time, in the main, to places of residence in the United States 
designated by the employees. It is believed that a similar limitation 
by regulation should be issued by the Commission. 


QUESTION 4 


In Section 203 (f), providing “home leave” for Foreign Service employees “at 
a rate equivalent to one week for each four months of service outside the sev- 
eral States and the District of Columbia,” may “one week” be considered to 
mean five work days? May provision be made that no “home leave” will ac- 
erue except for each full four months of service? 

The first part of this question is answered in the affirmative in view 
of the requirements of section 205 (a) 65 Stat. 681, that “The days of 
leave provided for in this title shall mean days upon which an em- 
ployee would otherwise work and receive pay, and shall be exclusive 
of holidays, and all nonworkdays established by Federal statute or by 
Executive or administrative order.” 

With respect to the second part of this question, there is consider- 
able basis for the view that the language “at a rate equivalent to” 
was intended only as a measure of such leave and that it contemplates 
a breakdown into accruals of home leave upon an hourly, daily, or 
weekly basis. However, having in mind that such a breakdown into 
lesser units was one of the evils sought to be avoided by the act in pro- 
viding for accrual of regular annual and sick leave for each full bi- 
weekly pay period, it would seem consistent to say that no breakdown 
was intended of the home leave for Foreign Service Officers. The 
second part of this question is also for answering in the affirmative. 


QUESTION 5 


Under section 203 (g), if an agency head prescribes a certain amount of an- 
nual and sick leave for alien employees within the permissible limits, is such 
leave cumulative? If the law permits it to accumulate, will it be necessarily 
cumulative to the same extent as a citizen's leave, that is, will the annual leave 
accumulate up to sixty days (or to ninety days if the alien meets all the con- 
ditions for ninety-day accumulation which a citizen would have to meet) and 
the sick leave accumulate with no limit? Or may the agency head place a limit 
on the accumulation of sick leave and a limit of less than sixty days on the 
accumulation of annual leave, or prescribe that either shall not be cumulative 
at all? 


Section 203 (g), 65 Stat. 681, provides that: 


Alien employees who occupy positions outside the several States and the 
District of Columbia may, in the discretion of the head of the department or 
agency concerned, be granted leave of absence with pay not in excess of the 


amount of annual and sick leave allowable under this title in the case of citizen 
employees. 


There is perceived no reason why the discretion granted by this 
section is not applicable to the accumulation as well as the accrual of 
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both annual and sick leave. Moreover, such discretionary authority 
would appear to vest in the head of the agency the right to fix limita- 
tions upon the accumulation of either annual or sick leave or both as 
may be desirable, the annual leave accumulation being subject, of 
course, to the limitations prescribed in sections 203 (c) or 203 (d) 65 
Stat. 680, as the case might be. The tentative regulation on section 
203 (g) contained in the material from the Federal Personnel Council 
submitted with your letter appears to be an adequate treatment of 
this matter. 


QUESTIONS 6A, B, C 


(a) Under section 203 (i), providing that an employee shall be entitled to 
annual leave “only after having been employed currently for a continuous period 
of ninety days under one or more appointments without break in service,” must 
any separation of one or more work-days be considered a “break in service’? 
It is assumed that a break which included only days which were nonwork-days 
in either the position from which separated or the position in which reemployed 
would not be a “break in service.” 

(b) If an employee who has received a lump-sum payment for annual leave 
upon separation for one or more work-days is reemployed before the expiration 
of the period covered by the leave, will he be considered to have had a “break 
in service” requiring him to begin another qualifying ninety-day period? If so, 
will he nevertheless be required to make refund and be credited with the pro- 
portionate leave? May he use such recredited leave during the ninety-day 
period? Would such an employee who received only a short-term temporary 
appointment limited to less than ninety days be required to make refund and be 
credited with the leave? 


(c) Are we correct in assuming that leave without pay would not be a “break 
in service,” either during the qualifying ninety-day period or at any other time? 

There appears to be no leeway under the wording of this section 
which permits any interpretation other than that which you suggest, 
namely, that a separation of one or more workdays be regarded as 
breaking the continuous period of 90 days. Accordingly, question 6a 
is answered in the affirmative with the further comment that your 
assumption as to nonworkdays appears correct. 

With respect to question 6b, careful consideration has been given 
to the suggestion that the period covered by a lump-sum leave pay- 
ment—where an employee is reemployed before the expiration of the 
period covered by the leave and after separation for one or more work- 
days—be regarded as an exception to the “break in service” require- 
ment as that term is used in the statute. However, as you know, the 
decisions of this Office in the past have never recognized periods 
covered by lump-sum leave payments as service for any purpose 
whatsoever. See 24 Comp. Gen. 511; td. 659. While the statute here 
involved refers to employment rather than service, the effect would 
be the same in that an employee would receive credit for a period when 
he actually was separated from the rolls of a department or agency. 
Upon that view of the matter and consistent with the answer to 
question 6a the first part of this question is answered in the affirmative. 
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Referring to the other three portions of question 6b the Lump-Sum 
Leave Act of December 21, 1944, 58 Stat. 845, as amended, provides, 
in pertinent part, as follows: 

* * * That if such employee is reemployed in the Federal service or in or 
under the government of the District of Columbia under the same leave system 
prior to the expiration of the period covered by such leave payment, he shall 
refund to the employing agency an amount equal to the compensation covering 
the period between the date of reemployment and the expiration of such leave 
period, and the amount of leave represented by such refund shall be credited to 
him in the employing agency. * * * 

Under the above provision of the lump-sum leave act it seems clear 
that a refund of compensation and a corresponding credit of leave is 
mandatory in the case of an employee reemployed under an appoint- 
ment of 90 days or more. However, the same would not appear appli- 
cable in all respects to an employee who receives an appointment for 
less than 90 days since said act appears to contemplate a refund only 
in the event the reemployment carries with it a potential right, at least, 
to the accrual of leave. Obviously, an appointment for less than 90 
days would preclude an employee from being entitled to any leave 
accruals unless he should happen to receive another appointment or 
appointments without a break in service to complete the 90-day period. 
Thus, under such circumstances, a refund of the lump-sum leave 
payment received by an employee in a prior position would not be 
required provided the employee does not receive another appointment 
or an extension of his short-term appointment of less than 90 days 
without a break in service. Once the employment is extended to a 
period of 90 days or more refund of the lump-sum leave payment— 
based upon the amount refundable as of the date of reemployment— 
would be mandatory. As to the use of recredited leave by such an 
employee during the 90-day qualifying period, the provision in section 
203 (i) 65 Stat. 681 appears concerned with the earning of leave and 
has no effect upon the granting or use of leave earned under another 
appointment but recredited to the employee in his current employment 
because of the operation of the lump-sum leave act. 

In regard to question 6c it previously has been indicated in the 
answer to question 6a that the 90-day qualifying period refers to 
employment and not actual service; also, that a “break in service” 
means a separation from the rolls for one or more workdays. Accord- 
ingly, your assumption that leave without pay would not be a “break 
in service” either during the qualifying 90-day period or at any other 
time is correct. 

QUESTIONS 7A, B, C 


(a) May provision be made by regulation for pro-rata accrual of leave for a 
period of less than two weeks immediately following January 6, 1952, for em- 


ployees whose bi-weekly pay period begins January 13, or another date other 
than January 6? 
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(b) May similar provision be made for pro-rata accrual when an employee 
transfers between positions with different bi-weekly pay periods? May the 
same principle be applied where a semi-monthly pay period is involved? 

(c) For temporary employees whose “month of service” under the 1936 Leave 
Acts would not be completed until the close of business January 6 or later, may 
pro-rated leave credit or any leave credit be given for the uncompleted month 
which the change in the leave law will prevent them from completing? 

The applicable sections of the act in respect of questions 7a and 7b 
are sections 203 (a), 65 Stat. 680, and 204 (a), 65 Stat. 681, which pro- 
vide among other things, that annual and sick leave will accrue upon 
the basis of a full bi-weekly pay period or a corresponding period in 
the case of an employee not paid upon a bi-weekly pay period basis. As 
to whether such provisions would preclude the pro-rata credit of leave 
in the manner suggested in these two questions (7a and b), attention 
is invited to the following comment contained on page 6, Senate 
Report No. 546, 82d Congress, to accompany S. 832, a bill substantially 
identical with that finally incorporated into S. 1046: 

In the interest of economies of administration, it is provided that leave shall 
not be earned for periods of less than a full biweekly pay period. Specifically 
this means that an employee who enters or leaves the Federal service during a 
biweekly pay period will receive no leave for the time worked during such 
incomplete biweekly pay period. Likewise, paragraph (b) of section 3 provides 
that any change in the rate of accrual of leave by an employee shall take effect 
at the beginning of the next succeeding pay period following the one in which 
the employee completes the prescribed period of service. 

In view of that comment, it is not believed the provisions of sec- 
tion 203 (a) were intended to deprive employees of any leave what- 
soever for the period between January 6, 1952, the effective date of 
the act, and any other later date on which a bi-weekly pay period be- 
gins after January 6, 1952, merely because their pay periods might 
begin at a date later than January 6, nor to deprive them of leave 
when they transfer between positions with different pay periods. 
Accordingly, questions 7a and 7b are answered in the affirmative. 

Question 7c involves those provisions of the annual and sick leave 
acts of March 14, 1936, 49 Stat. 1161, 1162, as amended, which state 
that temporary employees, except temporary employees engaged on 
construction work at hourly rates, shall be entitled to two and one- 
half days of annual leave and one and one-fourth days of sick leave 
for each month of service. There doubtless will be many cases where 
temporary employees will begin a month of service after December 6, 
1951, which cannot be completed for leave accrual purposes until after 
the repeal of the 1936 statutes.effective January 6, 1952. In view of 
the circumstances here involved it is believed the pro-rata credit of 
leave up to January 6, 1952, may be given to such employee without 
doing violence to the 1936 leave acts provided they be required to 
complete their month of service on or after January 6, 1952. 











224 DECISIONS OF THE COMPTROLLER GENERAL [31 
QUESTION 8 


The attachment referred to contains two proposed regulations which do not 
appear to involve any doubtful interpretation. One would prescribe that for 
employees on a bi-weekly pay period, any hours in pay status in excess of forty 
in any administrative work-week shall be disregarded in computing leave earn- 
ings, and that for those on a semi-monthly pay period, any hours in excess of 
the normal working hours in any semi-monthly pay period shall be disregarded. 
The other would define the part-time employees who are entitled to earn leave 
as those “for whom there has been established in advance a regular tour of 
duty on one or more days during each administrative work week, and hourly 
employees in the field service of the Post Office Department,” and would pro- 
vide that such employees with less than three years of service would earn one 
hour of annual leave for each twenty hours in a pay status, those with three 
but less than fifteen years would earn one hour of annual leave for each thirteen 
hours in a pay status, those with fifteen years or more would earn one hour of 
annual leave for each ten hours in a pay status, and that all such employees 
would earn one hour of sick leave for each twenty hours in a pay status. Would 
such proposed regulations be subject to any objection? 


No objection is perceived to the proposed regulations to which 
reference is made in this question. 


QUESTION 9 


Section 203 (h) provides that “the annual leave provided for in this section, 
including such leave as will accrue to any officer or employee during the year, 
may be granted at any time during such year as the heads of the various de- 
partments and independent establishments may prescribe.” When the end of 
the calendar year does not coincide exactly with the end of a pay period, does 
“such leave as will accrue during the year” include pro-rata leave for the last 
partial pay period through December 31, or is no leave considered to accrue for 
such pay period until its completion in the next calendar year? 

In the light of the fact that the act provides for accrual of leave 
on a pay period basis—the amount of such leave, namely, 26, 20, or 13 
days, being earned at a rate determined by dividing such varying 
amounts by 26 pay periods—it is believed that when the words “such 
as leave will * * * accrue during the year” were used in section 
203 (h), 65 Stat. 681, the Congress had in mind the leave that would 
accrue during 26 pay periods. Hence, in order to accomplish that 
purpose, it would appear proper to provide by regulation that em- 
ployees may be credited at the beginning of the first pay period in a 
calendar year with such annual leave as will accrue in 26 pay periods 


(leave year). See page 6 of Senate Report 546, supra. 


[B-106602] 


Compensation—Rates—Increases—Employees of Board of 
Education of the District of Columbia 


Under the provisions of section 1 (b) of the act of October 25, 1951, providing 
compensation increases for employees of the Board of Education of the District 
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of Columbia whose salary is fixed and regulated by the District of Columbia 
Teachers’ Salary Act of 1947, the total compensation of the employees is to be 
computed by adding the increase authorized in the act to the aggregate salary 
provided by the said Teachers’ Salary Act, including any accrued annual incre- 
ments granted the employees. 


Comptroller General Warren to the President, Board of Commis- 
sioners of the District of Columbia, December 17, 1951: 


Reference is made to your letter of November 15, 1951, requesting 
decision whether, under the act of October 25, 1951, Public Law 207, 
the varying annual increments granted employees of the Board of 
Education by the District of Columbia Teachers’ Salary Act of 1947 
remain the same or are increased by the percentage increase prescribed 
in Public Law 207, 65 Stat. 637. 

Under the Teachers’ Salary Act, 61 Stat. 248, and the act of June 
30, 1949, 63 Stat. 376, a basic salary is provided for each of the re- 
spective grades set forth therein with varying annual increases for spec- 
ified periods of years until the maximum salary therein named is 
reached. 

Subparts (1) and (2) of section 1 (b), Public Law 207, approved 
October 25, 1951, 65 Stat. 636, provide as follows: 

(b) (1) Each employee of the Board of Education of the District of Columbia 
whose salary is fixed and regulated by the District of Columbia Teachers’ Salary 
Act of 1947, except the Superintendent of Schools, shall receive, in addition to 
the compensation already provided by such Act and by the Act of June 30, 1949, 
compensation at the rate of 10 per centum of the aggregate compensation pro- 


vided by such Acts, except that in no case shall the additional compensation 


provided for in this paragraph be increased by less than $300 per annum or by 
more than $800 per annum. 


(2) The basic and maximum salaries for all salary classes in Title I of the 
District of Columbia Teachers’ Salary Act of 1947, except class 29, are hereby 
increased by 10 per centum, except that in no case shall any such basic or 


maximum salary be increased by less than $300 per annum or by more than $800 
per annum. 


Clearly, the employees covered by subpart (1) of section 1 (b), 
supra, who are on the rolls on the date of enactment of the act (see 
section 4 (b)) are entitled to 10 percent of the total salaries received by 
them immediately prior to the effective date of the act, including such 
yearly increments as were earned by them up to that time, subject, of 
course, to the $300 floor and the $800 ceiling. However, since subpart 
(2) of section 1 (b) specifically increases only the basic and maximum 
salaries in the respective classes and groups, leaving the yearly incre- 
ments provided by the Teachers’ Salary Act unchanged, the question 
arises whether for purposes of computing compensation in future 
cases, the employees concerned are to be given the benefit of the com- 
pensation increase provided by Public Law 207 in connection with 
the yearly increments, or whether compensation is to be computed 
upon the basis of the new basic rates plus only the amounts of the 
yearly increments originally prescribed by the Teachers’ Salary Act. 
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It is observed from the illustrative salary schedules accompanying 
your letter that, if the latter alternative be adopted as proper, an em- 
ployee entering the service after the date of initial adjustment under | 
subpart (1) would not, at the end of the prescribed period of service, 
reach the maximum scheduled rate of the class and group; also, that 
employees receiving the benefit of subpart (1), including the percent- 
age increase on the yearly increments earned at that time and there- 
after receiving the yearly increments without the percentage increase 
thereon would receive salaries different from other employees, new 
or old, after comparable periods of service, with the result that sepa- 
rate salary schedules would be required for practically all employees 
who received the benefit of subpart (1). 

I am of the view that subpart (1) operates not only initially to 
increase the compensation of employees entitled to its benefits on 
the date of enactment but, also, as continuous authority and direction 
to adjust in accordance with its terms the compensation provided by 
prior laws, and that subpart (2) constitutes merely a technical amend- 
ment of prior law to conform previously prescribed basic and maxi- 
mum salaries with the new salaries resulting from the operation of 
subpart (1). Upon the basis of the foregoing conclusions, so long 
as the salary increase statute here involved remains in effect, the 
total salaries of employees of the Board of Education should be 
computed by adding the increase—10 percent, $300 or $800, as the 
case may be—provided by subpart (1) of section 1 (b) of Public Law 
207 to the aggregate salary provided by the Teachers’ Salary Act, 
including any accrued yearly increment or increments, and the act of 
June 30, 1949. 

The question presented in your letter is answered accordingly. 


[B-106331] 


Compensation—Increases Under the Classification Act of 
1949, As Amended—Veterans Administration Medical Per- 


sonnel 


Under section 4 (a) of the Classification Act of 1949, as amended, increasing 
the salary rates provided by the act of January 3, 1946 for officers and employees 
in the Department of Medicine and Surgery, Veterans Administration by 10 
percent subject to minimum and maximum dollar increases prescribed by the 
act, the new compensation rates for each grade should be established by adding 
to each step within the grade an amount equal to 10 percent of the minimum 
rate for each grade or the prescribed dollar minimum or maximum as the case 
may be. 


The 25 percent allowance in addition to compensation, authorized under sec- 
tion 4 (b) of the Classification Act of 1949, as amended, for medical, surgical and 
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dental specialists in the Department of Medicine and Surgery, Veterans Adminis- 
tration is to be computed upon the basic compensation of such employees as 
increased by section 4 (a) of the act, subject to the $12,800 per annum aggregate 
limitation prescribed therein, 


The certificate of a military establishment furnishing the current address of 
a former employee and evidence that he was in the military service on October 24, 
1951, may be accepted as the basis for payment by a former employing agency 
of any retroactive compensation increase which may be due, under the Classifica- 
tion Act of 1949, as amended, to an employee who was separated from his posi- 
tion subsequent to the effective date of the act for the purpose of entering the 
military service. 


Certificates of the Civil Service Commission furnishing addresses of retired 
employees and evidence that they were on the retirement rolls on October 24, 
1951, are not required in support of payments of retroactive compensation in- 
creases, under the Classification Act of 1949, as amended, to employees who were 
retired subsequent to the effective date of the act, in cases where determination 
of such facts may be made upon the basis of administrative records. 


Inasmuch as the Classification Act of 1949, as amended, authorizing retroactive 
salary increases does not require that a retired employee actually occupy that 
status on October 24, 1951 (enactment date of the act), to qualify for the retro- 
active increase, where an employee who was retired subsequent to the effective 
date of the act died prior to October 24, 1951, the adjusted amount may be paid 
to his estate or designated beneficiary as the case may be. 


Acting Comptroller General Yates to the Administrator of Veterans 
Affairs, December 18, 1951: 

Reference is made to your letter of November 16, 1951, requesting 
decision upon several questions respecting the application of the pro- 
visions of the act of October 24, 1951, 65 Stat. 612 (Public Law 201), 
increasing the salary rates of officers and employees in the Department 
of Medicine and Surgery, Veterans Administration. 

The first question is whether the new rates for each grade are to 
be established by adding an amount equal to 10 percent of the minimum 
in each grade to each step within the grade or whether the rates for 
each grade are to be established by adding an amount equal to 10 
percent of each existing step in each grade—subject in either event 
to the minimum and maximum dollar increases prescribed by the said 
act. As pointed out in your letter, section 7 (a) of the act of January 
8, 1946, Public Law 293 (59 Stat. 677), as amended by Public Law 
349 (63 Stat. 764), prescribes the grades and per annum salary 
ranges—stated in terms of a maximum and a minimum—for the 
employees in question, and as evidenced by the excerpt from the 
Veterans Administration Manual enclosed with your letter, the inter- 
vening step rates for each grade have been prescribed administratively. 

Doubt as to the application of the increases authorized by Public 
Law 201, 65 Stat. 614, arises by virtue of the language used in section 
4 (a) of the act which reads as follows: 


The rates of basic compensation of officers and employees in the Department 
of Medicine and Surgery in the Veterans’ Administration whose rates of basic 
compensation are provided by Public Law 293, Seventy-ninth Congress, approved 
January 3, 1946, as amended, are hereby increased by 10 per centum, except that 
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in no case shall any such rate be increased by less than $300 per annum or by 
more than $800 per anum. 

The term, “basic compensation,” consistently has been construed by 
this Office as encompassing all authorized scheduled or longevity steps 
in a grade and such construction has prevailed not only as to salary 
grades prescribed by the classification act but also to those established 
pursuant to other statutory authority or under administrative or 
wage board procedures. However, in construing the term, “rates 
of basic compensation,” as it appears in section 4 (a), supra, it is neces- 
sary to consider that primarily, Public Law 201 is an amendment to 
the classification act and that the minimum rate for each grade con- 
stitutes the basis for the increases reflected in the new salary schedules 
prescribed therein for employees subject to the classification act. 
Therefore, since the major group of employees covered by Public 
Law 201 are subject to the new schedules, it is only reasonable to 
presume that no greater or less benefits were intended to be granted 
to the relatively small group of employees such as those here involved, 
who, although not subject to the classification act, specifically were 
granted increases under the new act. Accordingly, and in the absence 
of any indication of a congressional intent to the contrary the conclu- 
sion appears justified that the term, “rates of basic compensation,” as 
it appears in section 4 (a), supra, means the minimum salary rate for 
each grade. From such conclusion it follows, of course, that the new 
compensation rates for employees in the Department of Medicine and 
Surgery should be established by adding to each step within the grade 
an amount equal to 10 percent of the minimum rates for each grade 
or the prescribed dollar minimum or maximum as the case may be. 
This answers your first question. 

Further question is presented by you as to whether the 25 percent 
specialist’s allowance authorized by section 8 (d) of the said act of 
January 3, 1946, as amended by Public Law 758, 64 Stat. 593, 81st 
Congress, is to be computed upon the basic pay as increased by the 
new pay act (P. L. 201), or whether in view of the maximum limitation 
of $800 prescribed by Public Law 201, the computation is required to 
be made upon the basis of the original rates provided in section 7 (a) 
of Public Law 349, supra, as amended. The said section 8 (d) as 
amended by section 4 (b) of Public Law 201, 65 Stat. 615, provides: 

Any person, rated as a medical, surgical, or dental specialist under the pro- 
visions of this section, shall receive, in addition to his basic pay, an allowance 
equal to 25 per centum of such pay: Provided, That in no event shall the pay 
plus the allowance authorized by this subsection exceed $12,800 per annum. 

From the foregoing provision, it clearly appears that the amount of 
allowance authorized shall equal 25 percent of the employee’s basic 
pay. Moreover, since the additional payment authorized is specifically 
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designated by law as an allowance, it may not be regarded as basic 
compensation for any purpose. Therefore, the amount thereof is not 
subject to the $800 maximum per annum limitation on the total in- 
creases allowable under the provisions of Public Law 201. Accord- 
ingly, the rates of basic compensation for all employees in the Depart- 
ment of Medicine and Surgery having been increased by operation of 
the said Public Law 201, it follows that such new basic rates, rather 
than those previously in effect, are required to be used as the basis for 
computing the specialist’s allowance, subject, of course, to the aggre- 
gate limitation of $12,800 per annum prescribed by section 8 (d), 
supra. See Office decision of November 6, 1951, B—106337, 31 Comp. 
Gen. 166 question and answer 14. 

As to general application of the provisions of Public Law 201, you 
refer to the said decision of November 6, 1951, wherein it was stated 
that the agency in which the employee is employed on the enactment 
date of the act should certify such fact to the agency from which the 
employee transferred during the period covered by the retroactive 
provisions of the act, furnishing his current address. And, upon the 
basis of such certification payment of the retroactive increase was 
authorized to be made by such former employing agency. In view 


thereof, you request decision with respect to further questions, as 
follows: 


(1) May a similar certificate from the service department be accepted as the 
basis fur payment of any amount due under the provisions of Public Law 201 
in the case of an employee who was separated subsequent to July 8, 1951, for 
the purpose of entering military service. Such certificate to show the former 
employee’s current address and to state that he was in the military service on 
October 24, 1951, the date of approval of the act. 

(2) May a similar certificate from the Retirement Division, Civil Service 
Commission, be accepted as the basis for effecting payment of amounts due under 
Public Law 201, in the case of employees retired under the Civil Service Retire- 
ment Act subsequent to July 8, 1951. In this case the certificate should state 
that the employee was on the retirement rolls of the Civil Service Commission 
on October 24, 1951, and should give the employee’s current address as shown 
in the records of the Retirement Division. . 

Where an employee who was retired subsequent to July 8, 1951, under the 
Civil Service Retirement Act, died prior to October 24, 1951, the date of enact- 
ment of Public Law 201, is the surviving widow, other beneficiary, or his estate 
entitled to an amount equivalent to the amount of the retroactive pay adjustment 
for the period from July 8, 1951 through the date of death? 


By specific provision of the act of October 24, 1951, an employee 
in the service of the United States, including the armed forces of the 
United States, on the date of its enactment, is eligible for the retro- 
active salary increase covering services rendered by him in a position 
subject to the act during the period of its retroactivity. Therefore, 
since eligibility in either case—in the service of the United States or 
in the armed forces—is dependent upon the individual’s status on 
October 24, 1951, the evidence required to establish such eligibility 
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would be the same in both cases. Accordingly, question 1 is answered 
in thre affirmative. 

The provision in section 6 (b) of the said act of October 24, 1951, 
65 Stat. 615, relating to retired officers and employees was included as 
an exception to the general requirement that retroactive salary pay- 
ment may be made only to individuals who are in the service of the 
United States, etc., on the date the law was enacted. In decision of 
December 18, 1951, to the Chairman, United States Civil Service Com- 
mission, B-106546, 31 Comp. Gen. 230, a retired officer or employee 
within the meaning of that term as used in section 6 (b) was defined us 
a person who is in receipt of an annuity under the Civil Service Retire- 
ment Act prior to October 24, 1951, as well as one who, on separation 
from the service prior to such date was eligible to receive an annuity 
effective on the first day of the month following separation. Accord 
ingly, in answer to question No. 2, since payment of the retroactive 
increase to retired personnel may be made on the basis of eligibility for 
immediate annuity on the date of separation, certification of such 
eligibility by the Civil Service Commission generally will not be 
required in cases where determination of the essential facts may be 
made upon the basis of administrative records. 

Inasmuch as the act does not require that a retired employee actually 
occupy that status on the enactment date of the act the right to receive 
payment of the retroactive salary increase accrues on the date such 
status is acquired. Accordingly, in answer to the last question quoted 
above, it appearing that the employee involved either received an 
annuity or was eligible therefor prior to October 24, 1951, payment 
of the retroactive increase may be made to his estate or the designated 
beneficiary as the case may be. See B-106546, supra. 


[B-106546] 


Compensation—Retroactive Salary Increases—Retired Off- 
cers and Employees 


Under the increased compensation amendment to the Classification Act of 1940 
providing for retroactive compensation payment to retired officers and em- 
ployees any person who separated from the service prior to October 24, 1951, 
and had met all the requirements of the Civil Service Retirement Act for 
immediate annuity, is entitled to the retroactive salary increase even though 
claim for annuity may never be presented. 


The retroactive salary increase authorized in the Classification Act of 1949, as 
amended, for retired officers or employees for services rendered during the period 
beginning with the first day of the first pay period which began after June 30, 
1951, and ending with the date of their retirement would be for payment in the 
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ease of a retired officer or employee who died on or before October 24, 1951 
(enactment date of the act), or after that date but prior to receipt of the increase. 


Acting Comptroller General Yates to the Chairman, United States 
Civil Service Commission, December 18, 1951: 


Reference is made to your letter of October 31, 1951, received here 
November 14, requesting a decision as to what constitutes a “retired 
officer or employee” within the meaning of that term as it is used 
in section 6 (b) of the act of October 24, 1951, Public Law 201; and, 
also, whether payment of the retroactive increase authorized by the 
said act would be due in the case of a retired officer or employee who 
died “(a) on or before October 24, 1951, or (b) after that date but 
prior to receipt of the increase.” 

Doubt as to the first matter presented arises because of the several 
types of circumstances under which annuities are provided by the 
Civil Service Retirement Act which are listed in your letter as 
follows: 

1. Compulsory retirement at age 70 (in certain cases 62) after 15 years’ 
service. 

2. Optional retirement (a) age 62 with 15 years’ service, (b) 60 with 30 
years’ service, (c) 55 with 30 years’ service on reduced annuity, and (d) 50 
with 20 years’ service for certain law enforcement officers. 

8. Disability retirement after 5 years’ service. 

4. Involuntary separation after 25 years’ service on reduced annuity. 

5. Any separation after 5 years’ service, annuity to begin upon attainment 
of age 62. 

Section 6 (b) of the said act of October 24, 1951, 65 Stat. 615, 
provides as follows: 

Retroactive compensation or salary shall be paid under this Act only in the 
case of an individual in the service of the United States (including service 
in the Armed Forces of the United States) or of the municipal government 
of the District of Columbia on the date of enactment of this Act, except that 
such retroactive compensation or salary shall be paid a retired officer or em- 
ployee for services rendered during the period beginning with the first day 
of the first pay period which began after June 30, 1951, and ending with the 
date of his retirement. 

It is pointed out that in each of the five situations listed above 
there has arisen a question involving persons eligible for annuities 
who had filed claim therefor on or before October 24, 1951, as well 
as those who were eligible but had not filed claim by such date. 
Also, cases are cited under item 5, (1) where the person had not 
attained the age of 62 on or prior to October 24, and therefore was 
not eligible for immediate annuity, and (2) where the employee was 
eligible but having served less than 20 years had the right of elec- 
tion between an annuity and a refund of his retirement deductions. 

The Civil Service Retirement Act, 46 Stat. 468, defines the term, 
“annuitant,” as any employee who has met all the requirements of the 
act for an annuity and has filed claim therefor. However, since the 
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exception provided by section 6 (b), supra, expressly relates to “retired 
officers or employees” as distinguished from “annuitants” it reasonably 
appears that the Congress intended the provision to have a broader 
application than would be permitted under the foregoing definition 
of annuitant. Therefore, it is concluded that the term, “retired 
officer or employees,” as it is used in the said section 6 (b), includes 
all persons who receive annuities under the Civil Service Retirement 
Act as well as those who are eligible to receive annuities effective from 
the date of their separation from the service regardless of whether 
claim therefor was filed prior or subsequent to the enactment date of 
Public Law 201. It follows, therefore, that any person who separated 
from the service prior to October 24, 1951, and had met all the require- 
ments of the Civil Service Retirement Act for immediate annuity, is 
entitled to the retroactive salary increase even though claim for 
annuity may never be presented. 

The provision of Public Law 201 relating to retired employees con- 
stitutes an exception to the general requirement that retroactive salary 
increases may be paid only to individuals who were in the service of 
the United States on the enactment date of the act. Therefore, since 
the right to the retroactive increase in such cases vests as of the date 
of separation from the service, payment thereof would be due the 
designated beneficiary or the estate of any such employee who died at 
any time prior to receipt of the increase. 


[B-106816] 


Personal Services—Appropriation Availability—Compen- 
sation of Consultant Appointed by Court Order 


An expert engineering consultant appointed under a court order which provided 
that technical services were to be performed for and under the sole direction of 
the court and that costs thereof were to be borne by the Bureau of Reclamation, 
defendant in pending litigation, is not an employee of the Bureau and therefore 
is not entitled to payment from appropriations otherwise available to the Bureau 
for compensation of experts and consultants. 


Comptroller General Warren to George W. Harvey, Department 
of the Interior, December 21, 1951: 


Reference is made to your letter dated November 16, 1951, with 
enclosures, file: SJ-300, which was transmitted to this Office by 
letter dated November 30, 1951, file: 370, from the Assistant Director 
of Programs and Finance, Bureau of Reclamation, requesting decision 
as to whether you are authorized to certify for payment, a voucher 
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for $1,251.21 covering compensation for services rendered and expenses 
incurred by Mr. Herbert H. Wheaton, Fresno State College, Fresno, 
California, as an expert engineering consultant pursuant to orders of 
the United States District Court for the Southern District of Cali- 
fornia entered during August and September 1951, in the case of 
Everett G. Rank, et al., v. Julius A. Krug, et al., Civil No. 685-ND. 

It appears from the record submitted by you that on the day before 
the date set for activation of the initial features of the Central Valley 
Project, California, several property owners along the San Joaquin 
River, below the Friant Dam, which apparently is an integral part of 
the Central Valley Project, petitioned the United States District 
Court in a class action for a temporary restraining order requiring 
the release of considerable more cubic feet of water per second, pend- 
ing final adjudication of their claims, than the officials of the Depart- 
ment of the Interior believed to be necessary for the petitioners’ needs 
and which it is stated in the letter of November 16, would seriously 
cripple the operation of the Central Valley Project. 

It is also stated in the letter that a speedy conclusion of the hearings 
was essential in order to avoid a waste of several hundred acre-feet of 
water per day, which were being unnecessarily released. In further- 
ance thereof and by consent agreement among the parties to the suit 
and the presiding Judge, the court designated Mr. Wheaton as its 
expert agent to observe and approve the reduction in the flow of water 
and the related adjustments therein and in the physical facilities of the 
Central Valley Project so as to insure that the affected land owners 
would not be deprived of water essential to their needs, and to report 
thereon to the court. 

The court orders further provide in substance that the cost of 
the work done and the fees of the court’s agent are to be borne by the 
United States and paid by the Bureau of Reclamation with a reser- 
vation of power in the court to thereafter assess said compensation 
against the parties to the suit as costs. 

The rule is well established that an “expert” while employed on 
behalf of the Government and who performs services under the super- 
vision and control of Government officers is an officer or employee 
of the United States within the laws affecting compensation and travel 
expenses generally, 27 Comp. Gen. 695. Also, it is fundamental that 
the earnings accruing under such employment are payable from 
appropriations made available to the employing officer for that 
purpose. 

The several orders of the court in the case leave no room for 
doubt but that Mr. Wheaton was appointed by the court as its agent 
in the capacity of an expert to perform technical services under the 
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sole direction of the court. There is nothing in the record before this 
Office to show that he was so employed by the Bureau of Reclamation. 
Consequently, the appropriations of the Bureau of Reclamation other- 
wise made available for the compensation of experts and consultants 
by the Interior Department Appropriation Act, 1952, Public Law 136, 
65 Stat. 248, approved August 31, 1951, are not available for the 
payment of Mr. Wheaton’s compensation and travel expenses. 

With reference to the reservation of power in the order of the 
court dated August 29, 1951, “hereafter to assess said compensation 
against the parties as costs in such manner as may be equitable,” 
it may be observed that compensation to a public officer for services 
rendered during the progress of a suit, is not an item of expense 
incurred in the trial of the case. 15 C. J. 20; 21 Comp. Gen. 350. 
Also, in the absence of specific statutory authorization the United 
States is not taxable with court costs in a suit to which it is a party. 
Rule 54 (d) of the Rules of Civil Procedure for the United States 
District Courts, 28 U. S. C., page 3314; 23 Comp. Gen. 807. 

Accordingly, upon the existing record, you are not authorized to 
certify for payment, the voucher for $1,251.21 in favor of Mr. 
Wheaton, which is returned herewith. 


[B-103862] 


Traveling Expenses—Employees Assigned to Duty Over- 
seas—Return to U. S.— Availability of Government Trans- 
portation 


An employee who upon completion of an overseas employment contract elects 
to return to the United States via an indirect route involving commercial 
transportation is not entitled to constructive cost of return travel by Govern- 
ment vessel when Government transportation via a direct route was available 
at the time the travel was performed. 


Comptroller General Warren to Genevieve Norfolk, December 28, 
1951: 


Reference is made to your letter of May 2, 1951, requesting review 
of General Accounting Office settlement of April 18, 1951, which dis- 
allowed your claim for reimbursement of transportation expenses in- 
curred in returning to the United States from Yokohama, Japan, 
incident to your completion of the agreed upon period of service in 
Japan under an employment agreement with the Department of the 
Army. 
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The claim was disallowed for the reason that you failed to utilize 
available Government facilities and routing, and elected to return to 
the United States via an indirect route for your personal convenience. 
Among other things, it is alleged in your letter that in the course of 
making arrangements for return travel to the United States you were 
informed by the Civilian Personnel Office in Yokohama that you 
might be furnished Government vessel transportation across the At- 
lantic Ocean should you elect to return to the United States via such 
route and that you also might obtain Government transportation 
across the Pacific for 1,400 pounds of baggage. Further, it is stated 
in your letter that it was only after all arrangements had been made 
for return to the United States via the Atlantic route and after you 
had resigned from your position in Yokohama, as required by appli- 
cable Army regulations, that you were advised accommodations on a 
Government vessel crossing the Atlantic were not available and that 
shipment of your baggage across the Pacific via Government vessel 
could not be made. 

In view of the matters set forth therein, your letter of May 2, 1951, 
was transmitted to the Department of the Army for further report 
with respect thereto. The Department of the Army, after a reexami- 
nation of all its records relating to your claim, has advised this Office, 
in effect, that while authority for your return by Government vessel 
transportation via the Atlantic was contained in your travel orders 
you were advised that such transportation was authorized only upon 
a space available basis and that there could be no guarantee that the 
transportation would be furnished you at the time you were ready to 
depart from Europe to the United States. That Department also 
pointed out that Government water transportation via direct route 
from Japan to the west coast of the United States was available at the 
time of your departure from Yokohama. 

While you were entitled to return transportation at Government ex- 
pense upon the completion of the period of obligated service under 
your employment agreement with the Department of the Army, it 
does not follow that you were entitled to elect to travel by an indirect 
route for your personal convenience and be reimbursed therefor. Since 
you elected to travel to the United States via the indirect route, you 
assumed the risk that there might be no space available on a Govern- 
ment vessel at the time you planned to depart Europe for the United 
States. It is true that in certain instances employees returning to the 
United States upon completion of their employment agreements have 
been allowed the constructive cost of return travel by Government ves- 
sel when actually they have returned by other means via indirect 
routes, However, in such cases the controlling factor has been that 
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no Government transportation via the direct route to the United States 
was available to such employees at the time the travel was performed. 
Since in your case Government transportation via a direct route was 
immediately available and since you elected to return via an indirect 
route involving the use of commercial transportation, there is no basis 
upon which your claim now may be allowed. See, in connection there- 
with, decisions dated August 23, 1951, and April 9, 1951, B-101457, 
copies attached. 


[B-106788] 


Traveling Expenses — Fares — Round-Trip — Different 
Transportation Modes Used on Going and Return Trips 

Under paragraph 16 of the Standardized Government Travel Regulations re- 
quiring a traveler to purchase a reduced rate round-trip ticket whenever prac- 
ticable and economical such ticket is to be used in its entirety in the absence of 
an official justification for nonuse of any portion thereof; however, where the 
failure to utilize a portion of a round-trip ticket is for reasons of health and 


there is an administrative approval of the facility actually used, the said official 
justification requirement may be considered as satisfied. 


Comptroller General Warren to F. D. Peters, Economic Stabiliza- 
tion Agency, December 28, 1951: 


Reference is made to your letter of November 29, 1951, file 
2933/FDP, transmitting a reclaim voucher in the amount of $38.25, 
stated in favor of Willard L. Levy, consultant, Office of Price Stabili- 
zation, representing excess travel costs, including per diem, adminis- 
tratively suspended on voucher No. 189358, of the August 1951 ac- 
counts of Paul D. Banning, and requesting a decision as to whether 
said reclaim voucher legally may be certified for payment. 

It appears that Mr. Levy’s home is in St. Louis, Missouri, and that 
he is serving without compensation but is authorized to receive $15 per 
diem in lieu of subsistence while in a duty status away from his offi- 
cial residence. It is noted that pursuant to official orders issued dur- 
ing June 1951, he traveled from St. Louis to Washington, D. C., by 
air on or about June 17, and returned to St. Louis by first-class rail 
and Pullman (roomette) at 1:30 p. m., July 1, 1951. Your letter 
indicates that a round-trip ticket for air travel was purchased with 
a Government transportation request and that the return (unused) 
portion thereof was turned in for cancellation and credit, and that 
first-class rail fare with Pullman (roomette) was purchased by the 
traveler with personal funds. The sum suspended represents the 
difference between the reported cost of performing said travel, includ- 
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ing per diem, using one way air and rail tickets, and the reported cost 
for such travel, including per diem, had the traveler utilized the 
round-trip air ticket for the entire journey. 

The reclaim voucher contains the following statement: 

I stayed in Washington, D. C., longer than usual that week because I was not 
well, and it was also for reasons of health that I took the train rather than the 


plane. In further explanation of this latter statement, I feared that flying 
would cause a congestion in my ear, which might have made for a prolonged 


illness. 

Under paragraph 16 of the Standardized Government Travel Regu- 
lations, a traveler is required to purchase a reduced rate round-trip 
ticket when “practicable and economical” and in the absence of an 
official justification for nonuse of any portion thereof, such ticket 
should be used in its entirety. The general rule is that regardless of 
the mode of travel used, an employee may be allowed only the cost of 
a round-trip ticket via the mode of transportation used in the going 
trip. However, where, as here, it is stated that the failure to utilize 
the return portion of the round-trip ticket is for reasons of health and 
there is a specific authorization or approval, by proper authority, of 
the transportation facility actually used, the requirement of “official 
reason” is considered to have been satisfied. Moreover, under the cir- 
cumstances, any excess per diem which resulted by reason of illness 
appears to be for payment. See B-103968, June 26, 1951, 30 C. G. 527. 

Paragraph 13 (1) of the cited regulations, which relate to sleep- 
ing car accommodations for rail travel, provides in part, as follows: 


One standard lower berth when night travel is involved except that the lowest 

first-class accommodation available may be allowed on certification by the 
traveler on his travel expense voucher that, at time reservation was made, the 
accommodation, if superior to a standard lower berth, was the lowest first-class 
available, which certification will be accepted as prima facie evidence. 
The orders directing the travel were not attached to your letter, and 
the reimbursement voucher on which the prior payment was made is 
not on file in this Office. However, it has been ascertained informally 
that the said voucher contains a receipt for the Pullman accommoda- 
tion utilized, as well as a statement that the accommodation superior 
to minimum first-class purchased for the return journey was the low- 
est available at the time reservation was made. 

Under the particular facts and circumstances here involved, coupled 
with the reported explanation and receipt referred to herein and in- 
asmuch as the amount claimed has been administratively approved 
for payment, the reclaim voucher, if otherwise proper, may be certi- 
fied for payment. 

The voucher and supporting papers are returned herewith. 
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[B-106931] 


Pensions—Increases—Retired Police and Firemen of Dis- 
trict of Columbia—Anti-Deficiency Prohibition Applicability 
Pension increases for retired members of the Metropolitan Police Department, 
United States Park Police, White House Police, and the Fire Department pro- 
posed to be paid under the discretionary authority vested in the Board of Com- 
missioners of the District of Columbia by the act of July 1, 1930, are not “obli- 
gations authorized by law” within the purview of the anti-deficiency provision 
of section 1211, General Appropriation Act, 1951, which may be paid irrespective 
of the incurrence of any deficiency, and payment therefor from District of 
Columbia appropriations which are subject to the anti-deficiency provisions of 
the act is unauthorized in the absence of sufficient funds. 


Comptroller General Warren to the President, Board of Commis- 
sioners of the District of Columbia, December 28, 1951: 


Reference is made to your letter of December 10, 1951, requesting 
a decision as to whether an increase of pension benefits commensurate 
with the compensation increases authorized by Public Law 207, ap- 
proved October 25, 1951, 65 Stat. 636 may be granted and paid to 
retired members of the Metropolitan Police Department, U. S. Park 
Police, White House Police, and the Fire Department under author- 
ity vested in the Board of Commissioners of the District of Columbia 
by the act of July 1, 1930, 46 Stat. 841, when it appears that such 
grant and payment may constitute a violation of section 1211, General 
Appropriation Act, 1951, approved September 6, 1950 (31 U.S. C., 
Supp. IV, 665). 

The current appropriation act for the District of Columbia (Public 
Law 106, approved August 3, 1951) 65 Stat. 156, provides in part, 
as follows: 

District government retirement and relief funds: For financing the liability 

of the government of the District of Columbia to the “Civil service retirement 
and disability fund” and the “Teachers’ retirement and annuity fund,” and to 
provide relief and other allowances as authorized by law for policemen and 
firemen, $8,049,000, of which $2,542,000 shall be placed to the credit of the “Civil 
service retirement and disability fund” * * * 
From the funds so appropriated for retirement and relief purposes it 
is stated in your letter that $3,400,000 have been allotted to the Police- 
men and Firemen’s Relief Fund and that on the basis of the estimated 
obligations for the 7-month period December 1, 1951 through June 30, 
1952, there will have been incurred a normal deficiency of $137,675. 
If the proposed increase in pensions is carried into effect the said 
deficiency would be increased by an estimated amount of $137,219 
or to a total of $274,894. 

The discretionary authority vested in the Commissioners of the 
District of Columbia by the act of July 1, 1930, supra, to determine 
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and fix the pensions of policemen and firemen is analogous to that 
vested by statutes in many heads of departments and agencies of the 
Federal Government to determine and fix the salaries or wages of 
employees whose positions are not subject to the Classification Act of 
1949. With respect to the latter, this Office consistently has ruled 
that obligations resulting from increases in compensation granted 
solely upon the exercise of administrative discretion are not “obliga- 
tions authorized by law” within the purview of the so-called anti- 
deficiency acts. See 28 Comp. Gen. 300. Also, see Office decision 
of November 6, 1951, B-106332, 31 Comp. Gen. 163, to the Secretary 
of Commerce, a copy of which is enclosed. Thus, any such increases 
not based upon a mandatory statute which would result in deficiencies, 
would constitute violations of section 1211 of the General Appropria- 
tion Act, 1951. To the extent, therefore, that appropriations for the 
District of Columbia—and particularly the appropriation here in- 
volved—are subject to section 1211 of the said act, a similar conclusion 
would be warranted with respect to the authority of officers and 
employees of the District of Columbia to incur obligations in excess 
of available appropriations for the purpose of paying the proposed 
pension increase. 

Section 1211 of the act of September 6, 1950, 64 Stat. 765, is in 
part, as follows: 


Section 3769 of the Revised Statutes, as amended (31 U. S. C. 665), is hereby 
further amended to read as follows: 

“See. 3679. (a) No officer or employee of the United States shall make or 
authorize an expenditure from or create or authorize an obligation under any 
appropriation or fund in excess of the amount available therein; nor shall any 
officer or employee involve the Government in any contract or other obligation, 
for the payment of money ‘or any purpose, in advance of appropriations made 
for such purpose, unless such contract or obligation is authorized by law. 

“(b) No officer or employee of the United States shall accept voluntary 
service for the United States or employ personal service in excess of that 
authorized by law, except in cases of emergency involving the safety of human 
life or the protection of property. 

“(e) (1) Except as otherwise provided in this section, all appropriations 
or funds available for obligation for a definite period of time shall be so appor- 
tioned as to prevent obligation or expenditure thereof in a manner which would 
indicate a necessity for deficiency or supplemental appropriations for such 
period; and all appropriations or funds not limited to a definite period of time, 
and all authorizations to create obligations by contract in advance of appropri- 
ations, shall be so apportioned as to achieve the most effective and economical 
use thereof. As used hereafter in this section, the term ‘appropriation’ means 
appropriations, funds, and authorizations to create obligations by contract in 
advance of appropriations.” 


* ” « © * + * 
“(d) (1) Any appropriation available to the legislative branch, the judiciary, 
or the District of Columbia, which is required to be apportioned under sub- 


section (c) of this section, shall be apportioned or reapportioned in writing 
by the officer having administrative control of such appropriation. * * * 


* a * * * * * 
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“(h) No officer or employee of the United States shall authorize or create 
any obligation or make any expenditure (A) in excess of an apportionment 
or reapportionment, or (B) in excess of the amount permitted by regulations 
prescribed pursuant to subsection (g) of this section. 

“(i) * * * (2) in the case of a violation of subsection (a), (b), or (bh) of 

this section by an officer or employee of an agency, or of the District of Columbia, 
the head of the agency concerned or the Commissioners of the District of 
Columbia, shall immediately report to the President, through the Director of 
the Bureau of the Budget, and to the Congress all pertinent facts together 
with a statement of the action taken thereon.” [Italics supplied.] 
Regard also must be given to the language appearing in section 2, 
Public Law 207, 65 Stat. 637, supra, to the effect that the additional 
compensation therein authorized might be granted “without regard to 
the provisions of section 3679 of the Revised Statutes, as amended (31 
U.S. C. 665)”—which language strongly suggests or implies that said 
provisions apply to the Government of the District of Columbia. 

Consideration of the foregoing leads inescapably to the conclusion 
that appropriations for the District of Columbia are subject to the 
prohibitory and apportionment provisions of section 1211, swpra, and 
there appears to be nothing that would render the appropriation 
for the District Government retirement and relief funds subject to 
the excepting provisions of subsection (e) or the exempting provisions 
of subsection (f) of the said section. Accordingly, it must be held 
that the payment of the proposed pension increases under the cir- 
cumstances stated in your letter would be in contravention of the 
provisions of section 1211 of the act of September 6, 1950, 31 U.S. C., 
Supp. IV, 665. 


[B-107100] 


Compensation—Retroactive Salary Increases—Employees 
Entering the Military Service 


A former employee of the Government who entered into the miiltary service 
between the effective date of the increased compensation amendment to the 
Classification Act of 1949 and the date of its approval and who had received a 
lump-sum payment for accrued annual leave upon entry into the military service 
is entitled to receive a retroactive adjustment in compensation for the period 
of duty prior to entry into the military service and also to an adjustment in the 
lump-sum payment for accrued leave. 


Comptroller General Warren to W. K. Duckworth, National Head- 
quarters Selective Service System, December 29, 1951: 


Reference is made to your letter of November 20, 1951, requesting 
decision whether you may certify for payment the pay roll voucher 
therewith transmitted proposing payments to Charles W. Mallender 
and Alexander Nuta for the difference between the old salary rates 
and the new rates established by the act of October 24, 1951, Public 
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Law 201, 65 Stat. 612, not only for services rendered from July 8, 
1951, to the date of their entry into the military service on August 
1, 1951, but also for the lump-sum leave payments made to them. 
Your doubt in the matter is stated to relate principally to the applica- 
tion of the decision in 29 Comp. Gen. 33 to the lump-sum leave 
payment. 

In decision of December 3, 1951, B-106420, 31 C. G. 199, it was held 
by this Office: 

Lump-sum payments for accrued annual leave, as authorized by the act of 

December 21, 1944, are required to be made at the time of separation in ac- 
cordance with applicable laws and regulations existing at that time which 
would have affected the employee’s compensation had he remained in the service 
for the period covered by his leave. However, in making the provisions of Public 
Law 201 retroactively effective as to employees: who were in the service on 
October 24, 1951 (see B-106337 of November 6, 1951), it appears that the Con- 
gress constructively placed the said statute in existence during the entire period 
of its retroactivity and clearly intended that the employees covered thereby 
should receive all the benefits resulting from the amended compensation sched- 
ules to the same extent as such benefits would have accrued if the law had 
been enacted on its effective date and applied currently. Therefore, * * * 
question 2 (b) is answered in the affirmative. In arriving at this conclusion 
there has not been overlooked the answer to question 3, employee C, in 29 
Comp. Gen. 33. 
The question 2 (b) which was answered in the affirmative in the above- 
quoted portion of the decision, was whether the retroactive adjustment 
should be made for the period covered by the lump-sum leave pay- 
ment where the employee had been reemployed after the expiration 
of the leave period and was in the service October 24, 1951. 

In line with the holding made in the above decision, payment on 
the voucher appears proper, in the absence of other objection. 

The voucher is returned herewith. 
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[B-106567] 


Time—Standard v. Daylight Saving—Employees in a Travel 
Status—Computation of Per Diem in Lieu of Subsistence 


While the provisions of paragraphs 48 and 51 of the Standardized Government 
Travel Regulations dealing with time of departure and arrival and defining a 
day do not specify whether standard or daylight saving time controls, it is the 
view of this Office that in determining the amount of per diem in lieu of sub- 
sistence due an employee in a continuous travel status of more than 24 hours, 
the hours of departure and arrival are to be computed on the basis of United 
States standard time even though daylight saving time was in effect at the 
employee’s permanent duty station at the time the travel was performed. 


Comptroller General Warren to Lt. Col. H. D. Lloyd, Department 
of the Army, January 2, 1952: 


By ist endorsement dated November 14, 1951, the Office of the Chief 
of Finance, Department of the Army (reference FINKE 248.7 
Koehler, Gustave F.) forwarded here for consideration your letter of 
October 12, 1951, FINKE-(2) 245.6, requesting an advance decision 
whether you may pay the submitted voucher, Bureau No. STL-3138, 
stated in favor of Gustave F. Koehler for $3.75, representing his re- 
claim of per diem in lieu of subsistence, which sum was disallowed by 
action of your office on his original claim. You state that the hours 
of departure and arrival were converted to the daylight saving time 
which was in effect at the permanent duty station at the time the travel 
was performed in accordance with the decision 7 Comp. Gen, 834 but, 
in view of the decision at 18 Comp. Gen. 492, you request a decision 
in the instant case. 

The said decision, A-23410 dated June 28, 1928 (7 Comp. Gen. 834), 
expressly related to the question whether under the Army regulations 
there considered the expenses of meals were allowable at the begin- 
ning and ending of a travel status, commencing 6:25 p. m. (DST) 
and terminating at 12:10 a. m. the following day, where daylight 
saving time controlled the hours of duty and usual subsistence ar- 
rangements of the traveler in question. In the subsequent case, 18 
Comp. Gen. 492, it was held that the time of commencement of travel, 
or of the status entitling a Foreign Service officer to exchange relief, 
must be considered and computed on the basis of the United States 
standard time of the zone within which the act was performed. 
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Paragraphs 48 and 51 of the Standardized Government Travel 
Regulations provide, in part, as follows: 


48. Time of departure and arrival. 
» » » + * * * 


b. The time of arrival at and departure from a place will be considered as the 
hour at which the train, boat, or other conveyance used by the traveler actually 
leaves or arrives at its regular terminal. 


* a * * * * . 

51. Day defined.—In computing the per diem in lieu of subsistence for con- 

tinuous travel of more than 24 hours, the calendar day (midnight to midnight) 
will be the unit, and for fractional parts of a day at the commencement or 
ending of such continuous travel, constituting a travel period, one-fourth of 
the rate for a calendar day will be allowed for each period of 6 hours or fraction 
thereof. © ° * 
While such provisions of the regulations do not specify whether 
standard or daylight saving time controls, it is the view of this Office 
that for the travel here involved—May 3 to 5, 1951, and May 15 to 17, 
1951—standard time must be used in computing the amount due as per 
diem in lieu of subsistence. See generally 27 Comp. Gen. 148. Since 
the case does not involve the 8 a. m. to 6 p. m. provision of para- 
graph 51 of the Standardized Government Travel Regulations, no 
consideration has been given with respect to the rule applicable in 
applying that provision. 

Accordingly, the voucher is returned herewith and may be paid in 
the absence of further objection. 


[B-106807] 


Decedents’ Estates—Pay—National Guard Drill and Field 
Training Pay 


Where a claim submitted by the father of a deceased member of the National 
Guard for armory drill and field training pay indicates that a legal representa- 
tive will be appointed, payment thereof to the claimant is not authorized under 
the act of June 30, 1906, as amended, unless it be established that a legal repre- 
sentative will not in fact be appointed. 


Assistant Comptroller General Yates to Lt. Col. C. W. Farnum, 
Department of the Army, January 2, 1952: 


sy fourth indorsement dated November 30, 1951, the Chief of 
Finance referred to this Office your letter of May 11, 1951, requesting 
an advance decision on the claim of Walter B. Barry, father of Jack 
B. Barry, deceased, late recruit, grade E-1, Heavy Mortar Company, 
425th Infantry Regiment, Michigan National Guard, for armory 
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drill and field training pay due the decedent at the date of his death 
on August 26, 1950, supported by supplemental armory drill and field 
training pay rolls of the said organization for the periods from June 
1, to August 31, 1950, and August 12 to 26, 1950, respectively. 

It appears from Standard Form No. 1055, executed by the father 
on February 23, 1951, in his answer to question No. 4 thereou, that 
a legal representative of the decedent’s estate has been or will be ap- 
pointed. However, question No. 8 thereon, which requires the name 
of the person in whose interest administration has been taken out, 
has not been answered. If a legal representative has been or will 
be appointed, payment of the supplemental armory drill and field 
training pay rolls, which, together with the other papers submitted 
with your letter, are returned herewith, is authorized to be made 
only to such duly appointed legal representative of the decedent’s 
estate upon the attachment to the supplemental armory drill and field 
training pay rolls of properly authenticated certificates or copies 
of the appointment, and upon the signing of the said supplemental 
pay rolls and Standard Form No. 1055, including the completion of 
question No. 8 of Standard Form 1055, by such duly appointed legal 
representative. 

If a legal representative actually has not and will not be appointed, 
and the Standard Form 1055 is corrected to show such fact, payment 
to the father is authorized. See the act of June 30, 1906, 34 Stat. 
750, as amended by section 4 of the act of February 25, 1946, 60 Stat. 


9 
oVU. 


[B-107023} 


Leaves of Absence—Overtime—Compensatory Time in 
Lieu of Overtime—Payment for Unused Leave—Deceased 
Employees 

Where, for reasons beyond his control, an employee’s compensatory time in lieu 
of overtime remains unused at the time of his separation by death, payment at 
the overtime rates may be made therefor to his beneficiary pursuant to the act 


of August 3, 1950, providing for the settlement of accounts of deceased officers 
and employees. 


Comptroller General Warren to Clare G. Festi, Office of Price 
Stabilization, January 2, 1952: 


Reference is made to your letter of December 10, 1951, your refer- 
ence 0300/2920, transmitting a voucher for $38.40 representing pay 
due at $1.60 per hour for twenty-four hours compensatory time which 


225273°—5 
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accrued to the credit of Michael D. Bailey, deceased, which remained 
unused at the time of his death, and requesting to be advised whether 
“this overtime can be liquidated by payment to the widow.” 

Section 202 of the Federal Employees’ Pay Act of 1945, 59 Stat. 
297, authorizes the granting of compensatory time off for irregular 
or occasional overtime work “to those per annum employees requesting 
such compensatory time off from duty.” The statement furnished 
with your letter shows that the services in question constituted “irregu- 
lar or occasional overtime work.” In your letter it is stated that “Mr. 
Bailey had requested an opportunity to use his compensatory time, 
however, due to the pressure of the work in the Enforcement Branch, 
it was mutually agreed that he would take it at a time when the pres- 
sure of work was not so great.” 

In 26 Comp. Gen. 750, it was held that when, because of reasons 
beyond the control of the employee, compensatory time off is not 
taken prior to separation the employee would be entitled to payment 
therefor at overtime compensation rates. In line with that decision 
payment to the decedent’s widow at the overtime rates for the compen- 
satory time in this case would be proper, pursuant to the act of August 
3, 1950, Public Law 636, 81st Congress, and 64 Stat. 395, and General 
Regulations of this Office, No. 104, Supp. 1, 30 Comp. Gen. 568. 

The voucher, together with supporting papers, is returned herewith. 


[B-107081] 


Officers and Employees—Fines—Offenses Committed While 
Performing Official Duties 


A fine imposed by a court upon an employee for a parking violation committed 
while driving a Government vehicle in the performance of his official duties is a 
personal responsibility of the employee, and there is no authority for the payment 
thereof from appropriated moneys. 


Comptroller General Warren to M. M. Turner, Office of Price 
Stabilization, January 2, 1952: 


Reference is made to your undated letter forwarded by letter of 
December 17, 1951, from the Office of Price Stabilization, requesting 
decision whether you may certify for payment the voucher therewith 
transmitted in the amount of $5 to Earl Wolf, an employee of your 
agency, as reimbursement of a fine paid by him for a traffic violation 
in Denver, Colorado. It is stated that part of the claimant’s duties 
consisted of driving a Government owned truck for the purpose of 
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delivering supplies and price regulations, and that in making one of 
his deliveries to the regional office, he parked double in order to make 
his delivery, the curb space being occupied by three commercial ve- 
hicles. One of the vehicles drove away while he was making delivery 
and a traffic violation was charged to him and he was fined $5. 

There is not known to this Office any authority to use appropriated 
moneys for the payment of a fine imposed by a court on a Government 
employee for an offense committed by him while in the performance 
of, but not as a part of, his official duties. Such fine or forfeiture of 
collateral is imposed on the employee personally and payment thereof 
is his personal responsibility. Accordingly, the voucher involved 
may not be certified for payment and it will be retained in this Office. 
B-58378, July 31, 1946; B-102829, May 8, 1951. 


[B-104834] 


Travel Allowances—Enlisted Men Discharged to Accept 
Commissions 


A Naval Reserve enlisted man whose normal expiration date of enlistment was 
involuntarily extended pursuant to the provisions of section 1 of the act of 
December 13, 1941, and who was discharged prior to the expiration of the 
enlistment for the purpose of accepting a commission in the Regular Navy, may 
not be considered as having been discharged at the expiration of his enlistment 
so as to be entitled to the travel allowance provided by section 126 of the National 
Defense Act, as amended. 


Assistant Comptroller General Yates to Preston L. Powell, January 


3, 1952: 


Reference is made to your letter dated July 11, 1951, forwarded 
here by the Commanding Officer, U. S. Naval Hospital, Pensacola, 
Florida, requesting review of settlement dated July 5, 1951, which 
disallowed your claim for travel allowance from Oakland, California, 
to Washington, D. C., incident to your discharge on September 2, 
1947, as Chief Pharmacist, United States Navy. 

The record shows that you enlisted in the United States Navy as 
Pharmacist’s Mate first class, at Washington, D. C., on September 9, 
1941, for a period of four years; that you were appointed Chief 
Pharmacist’s Mate (AA) on October 7, 1942, Chief Pharmacist’s Mate 
(PA) on July 1, 1943, Pharmacist (T) on September 4, 1943, Chief 
Pharmacist on June 14, 1944, Ensign (T) on January 10, 1945, Lieu- 
tenant Junior Grade (T) on January 1, 1947; that you were issued 
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an honorable discharge on September 2, 1947, at the U. S. Naval 
Medical Supply Depot Oakland, California, to accept a permanent 
commission as ensign, USN; that you accepted a commission as an 
ensign, USN, on September 3, 1947; that your home address at the 
time of enlistment was Los Angeles, California, and that on April 
6, 1951, you signed a statement in which you elected to receive travel 
allowance to Washington, D. C., the place where you were accepted for 
enlistment. 

In your letter of July 11, 1951, you stated in substance that you 
were not discharged prior to the expiration of your enlistment to 
accept a commission since you last enlisted in Washington, D. C., on 
September 9, 1941, for a period of four years, and were serving at 
the time of: your discharge on September 2, 1947, under an involuntary 
extension of such enlistment. On such basis you request that your 
claim be reviewed, and indicate a belief that under the law and regu- 
lations you are entitled to travel allowance computed on the distance 
from Oakland, California, to Washington, D. C., incident to your 
discharge on September 2, 1947. 

Section 126 of the National Defense Act, as amended, 60 Stat. 856, 
provides: 

An enlisted person of the Army, Navy, Marine Corps, or Coast Guard, includ- 
ing Reserve components thereof, upon discharge except by way of punishment 
for an offense, retirement, or relief from active duty, shall, under such regula- 
tions as the head of the department concerned may prescribe for personnel under 
his jurisdiction, receive a money allowance of 5 cents per mile for the distance 
from the place of discharge or release from active duty to his home, or place of 
acceptance for active duty, or place from which ordered to active duty, or such 
other place as may be determined to be most appropriate by the head of the 
department concerned. * * * 

Paragraph 7451, U.S. Navy Travel Instructions, change 3 effective 
August 1947, provides that personnel are not entitled to transportation 
or travel allowance when separated from the service for the reasons 
described therein, subparagraph 7 thereof being as follows: 
discharge prior to expiration of enlistment to enlist in another branch of the 
service, or to accept appointment, warrant, or commission, except when not im- 
mediately ordered to active duty under such appointment, warrant, or 
commission. 

Section 1 of the act of December 13, 1941, 55 Stat. 799, provides as 
follows: 
That in time of war all enlistments in the Regular Navy, Marine Corps, and 
Coast Guard, and in the Reserve components thereof as applicable, may be 
extended by the Secretary of the Navy for such additional time as he may deem 
necessary in the interest of national defense: Provided, That all men whose 
terms of enlistment are extended in accordance with the provisions of this Act 
shall continue during such extensions to be subject in all respects to the laws and 
regulations for the government of the Navy: Provided further, That men de- 
tained in service in accordance with this Act shall, unless they voluntarily ex- 


tend their enlistments, be discharged not later than six months after the 
termination of the condition which originally authorized their detention. 
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Alnav 155, dated December 15, 1941, provides in pertinent part that: 


Enlistments of men in Regular Navy, Marine Corps and Coast Guard who do 
not voluntarily extend or reenlist and all enlistments of men in reserve com- 
ponents thereof are hereby extended in accordance with Act approved December 
13, 1941, for a period not later than six months after termination of war. 
Men so detained not entitled to enlistment allowance. * * * 

Under the above-quoted provisions of law and regulations, the en- 
listments of all enlisted men who, during the war, did not voluntarily 
extend their enlistments at normal date of expiration thereof, were 
extended for a period not later than six months after the termination 
of the war. The record indicates that you did not voluntarily extend 
your enlistment at normal date of expiration thereof on September 
8, 1945, and consequently your enlistment was automatically extended 
under the above-quoted provisions of law and regulations for a period 
not later than six months after termination of the war. Therefore, 
your discharge on September 2, 1947, was not a discharge at expiration 
of enlistment, but a discharge prior to expiration of enlistment to per- 
mit you to accept appointment as a commissioned officer in the Regular 
Navy of the United States on September 3, 1947. The effect of your 
discharge under such circumstances was to allow you to continue in 
the service in a different status and was not a discharge entitling you 
to travel allowance within the meaning of section 126 of the National 
Defense Act, supra. 

Accordingly, no right to travel allowance accrued to you incident 
to your discharge on September 2, 1947, and the settlement of July 5, 
1951, is sustained. 


[B-105536] 


Pay—Retainer—Concurrent Receipt of Training Duty Pay 


The retainer pay granted under section 9 (a) of the act of August 13, 1946, to 
assist Naval Reserve officers to complete their education under Navy auspices 
is not “retainer pay” within the purview of that term as used in section 10 of 
the act of August 2, 1946, prohibiting the concurrent receipt of monetary benefits 
for disability or age as result of prior military service and pay and allowances 
for active duty in another capacity, and therefore, an officer may receive con- 
currently the retainer pay under said section 9 (a) and pay for inactive duty 
training or active duty for training. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
January 4, 1952: 


Reference is made to your letter of September 7, 1951, wherein you 
request decision as to whether an officer of the Naval Reserve, ap- 
pointed therein pursuant to the act of August 13, 1946, 60 Stat. 1057, 
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is entitled to receive concurrently retainer pay under the provisions 
of section 9 (a) of that act (60 Stat. 1060) and pay for inactive 
duty training or active duty for training, or whether, in view of the 
provisions of section 10 of the act of August 2, 1946, as amended by 
section 1 of the act of September 27, 1950, Public Law 844, such an 
officer is entitled to receive only (1) the retainer pay or (2) the pay for 
inactive duty training or active duty for training whichever he elects. 

The said section 9 (a) of the act of August 13, 1946, 60 Stat. 1060, 
provides, in pertinent part, as follows: 

* * * Upon termination of commission lin the regular service], each 
such officer who thereupon accepts appointment to commissioned rank in the 
Naval or Marine Corps Reserve may apply for and receive retainer pay at the rate 
of $100 for each calendar month or part thereof during which, while an officer 


of the Naval or Marine Corps Reserve, he pursues full-time instruction in an 
accredited college or university but not to exceed a total of $2,000 * * *. 


Section 10 of the act of August 2, 1946, as amended, 64 Stat. 1067, 
provides that— 

Any member of the Naval Reserve or Marine Corps Reserve entitled to draw 
a pension, retainer pay, disability allowance, disability compensation, or retired 
pay from the Government of the United States by virtue of prior military service, 
may elect, with reference to periods of active duty, active duty for training, drill, 
training, instruction, or other duty for which they may be entitled to receive com- 
pensation pursuant to any provisions of law to receive either (1) the compensa- 
tion for such duty, which when authorized by law, shall include travel or other ex- 
penses incident thereto, and subsistence and quarters, or commutation thereof, or 
(2) the pension, retainer pay, disability allowance, disability compensation or re- 
tired pay, but not both; and unless they specifically waive or relinquish the latter, 
they shall not receive the former for the periods of such duty: Provided, That 
nothing contained in this section shall be construed as prohibiting the enlistment 
or appointment in the Naval Reserve or the Marine Corps Reserve of any person 
who may be entitled to draw any such pension, disability allowance, or disability 
compensation. 

In decision of November 2, 1951, B-105564, copy enclosed, it is 
stated that the words “pension, retirement pay, disability allowance, 
disability compensation, or retired pay” as used in section 10 of the 
act of August 2, 1946, as amended by section 2 of the cited act of Sep- 
tember 27, 1950, 64 Stat. 1067, are technical words applicable to 
rewards for “prior military [or naval] service” and the purpose of 
such statutory provisions was to prohibit one who is receiving a mone- 
tary benefit for disability or age growing out of prior military service 
from concurrently receiving pay and allowances for active duty in the 
military or naval service in another capacity. See, also, 20 Comp. 
Gen. 313 and 30 id. 155. 

The retainer pay granted by section 9 (a) of the act of August 13, 
1946 is not compensation for prior naval service but rather is intended 
as compensation to assist the Naval Reserve officers in question to 
complete their college education under Navy auspices. See, in that 


connection, the report of the hearings before the House of Represent- 
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atives Committee on Naval Affairs (Report No. 225) on the bill, H. R. 
5426, which was the companion bill to S. 2304, which became the act 
of August 13, 1946, wherein it was stated with respect to the provision 
for the payment of “retainer pay” (page 2999) : 

The CHAIRMAN. If he says “I don’t want to make the Navy my career,” and he 
does not make application, then you give him an opportunity of going to any 
college that he desires to go to, for a period of two years? 

Captain Vest. Yes, sir. 

The CHAIRMAN. And you pay all of his expenses, plus $100? 

Captain Vest. We pay all of his academic expenses plus $100 cash allowance 
from which he is expected to subsist and board himself. 

It is concluded that the retainer pay granted by the said section 9 (a) 
of the act of August 13, 1946, is not “retainer pay” within the purview 
of that term as used in section 10 of the act of August 2, 1946, and 
officers in receipt of such $100 per month cash allowance may be paid 
concurrently pay for inactive duty training or active duty for training. 


[B-107108} 


Contracts—Defaulting Contractors—Liability for Increased 
Costs Under Replacement Contract 


Defaulting contractor whose failure to honor the Government’s purchase order 
for quantity of bathrobes was due to his inability to obtain materials may not be 
relieved of excess costs incurred by the Government for purchases under a re- 
placement contract, the purchases elsewhere requiring the conclusion that the 
contract while less profitable or more burdensome was not impossible of perform- 
ance so as to excuse default under the terms of the contract. 


Comptroller General Warren to the Sunshine Garment Company, 
January 4, 1952: 


Reference is made to your letter dated December 10, 1951, requesting 
review of settlement dated October 26, 1951, wherein you were certified 
to be indebted to the United States in the sum of $2,292.40, repre- 
senting excess costs incurred by the Government by reason of your 
default under contract No. TS-21326, dated October 10, 1949. 

Under the terms of the contract you agreed to deliver f. o. b. New 
York, New York, the ordered quantity of men’s cotton corduroy 
bathrobes. The record before this Office discloses that purchase order 
No. 4303.2-4132, was issued March 23, 1950, calling for delivery of 
1,000 bathrobes at $4.35 each, or a total consideration of $4,350. The 
record further shows that upon your failure to furnish the bathrobes 
so ordered, the United States Public Health Service purchased the 
required bathrobes from the Progressive Coat and Apron Mfg. Com- 
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pany, Philadelphia, Pennsylvania, at an excess cost of $2,292.40. By 
settlement dated October 26, 1951, you were certified to be indebted to 
the United States in that amount. 

It is your contention that excess costs should not have been charged 
against your account because your failure to honor the purchase order 
involved was due to a shortage of corduroy and since you were not a 
regular user of such material the mills would not honor your order 
therefor. 

It is a general rule of law that hardships encountered in the ful- 
filment of a contract will not relieve a party from performance. 
Industrial Engineering Company v. United States, 92 C. Cls. 54. 
The fact that the bathrobes were delivered promptly by another sup- 
plier requires the conclusion that a shortage of corduroy did not 
render it impossible for you to perform under the contract, although 
it may have operated to increase your cost of performance. Lunseri 
v. Garcia & Maggini Co., 67 A. L. R. 1428. It has been held re- 
peatedly by the courts that valid contracts are to be enforced and 
performed as written and that the fact that supervening or unfore- 
seen causes render performance more burdensome or less profitable, or 
even occasion a loss, is not sufficient to excuse performance. Among 
the many decisions rendered, see Sun Publishing Co. v. Moore, 183 
U.S. 642; Penn Bridge Co. v. United States, 31 C. Cls. 244; Pennsyl- 
vania Hardware Co. v. United States, 49 C. Cls. 327. If a party 
charges himself with an obligation which at the time was possible of 
performance he must abide by it unless performance is rendered im- 
possible by an act of God, by the law, or by the other party, or is excused 
under the express terms of the contract. It cannot be said that any 
one of the first-mentioned reasons was the cause of your default nor 
does it appear that the basis of your refusal to perform the contract 
comes within any excusable or unforeseeable causes arising beyond your 
control as set forth in article 21 of the conditions of the contract. See, 
generally, United States v. Gleason, 175 U. S. 588; Carnegie Steel Co. 
v. United States, 240 U.S. 156; Columbia Ry. Power & Light Co. v. 
City of Columbus, 249 U. S. 399. 

Accordingly, there exists no legal basis upon which this office may 
relieve you of the excess costs incurred by the United States Public 
Health Service by reason of the default under your contract, and the 
action taken in the settlement is sustained. Arrangements to satisfy 
the indebtedness should be made promptly with this Office in- order 
that further action to enforce collection will not be necessary. 
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Contracts—Liquidated Damages—Remission of by the 
Comptroller General 


The authority conferred upon the Comptroller General by section 10 (a) of the 
Federal Property and Administrative Services Act of 1949, as amended, to remit 
or waive liquidated damages under contracts, upon the recommendation of the 
head of the department or agency concerned, is limited to contracts entered 
into on or after July 1, 1949, the effective date of the act. 


Comptroller General Warren to the Secretary of the Interior, 
January 8, 1952: 


Reference is made to letter of November 1, 1951, with enclosures, 
from the solicitor, Department of the Interior, recommending 
remission of liquidated damages which accrued under contract No. 
I-124-Ind-480, dated February 21, 1949, with Donald G. Howatt, 
Yakima, Washington. 

Article 1 of the contract provided that the contractor should furnish 
all labor, material, equipment and services for and reasonably inci- 
dental to the complete construction of a cottage in accordance with 
specifications referred to therein and made a part of the contract. The 
said Article 1 provided further that the work should be completed 
within seventy (70) days after the date of receipt of notice to proceed. 
Paragraphs 3 and 4 of general construction information included in 
the specifications, provided for liquidated damages at $20 per day 
of delay and specified June 15, 1949, as the date for completion of 
the work under the contract. By letter of March 2, 1949, the con- 
tracting officer gave notice to proceed with the work and advised the 
contractor that “all work must be completed by June 15, 1949.” 
The record indicates that the contractor received notice to proceed 
on March 17, 1949, which, on the basis of the provision for completion 
within 70 days, fixed the completion date as May 26, 1949. The work 
was actually completed on June 10, 1949, and final payment of the 
consideration specified in the contract was made to the contractor on 
D. O. voucher 98937, June 1949 accounts of H. D. McIntosh. 

In the audit of the above cited voucher the Audit Division, General 
Accounting Office, stated an exception in the amount of $300 repre- 
senting liquidated damages at $20 per day for 15 days, on the basis 
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that the contract required completion by May 26, 1949. In the Solici- 
tor’s letter of November 1, 1951, it is recommended that equitable relief 
be extended to the contractor under the authority vested in the Comp- 
troller General by the provisions of section 10 (a) of the Federal 
Property and Administrative Services Act of 1949, as amended, 64 
Stat. 591. 

With respect to the matter of equitable relief, it may be pointed out 
that authority to remit or waive liquidated damages upon the recom- 
mendation of the head of the department or agency concerned was 
conferred upon the Comptroller General by the cited act which was 
made effective July 1, 1949. It has been held that contracts entered 
into prior to July 1, 1949, do not come within the ambit of the said 
statute. Therefore, since the contract here involved was entered into 
on February 21, 1949, the statute would not constitute authority to 
waive the liquidated damages in this case under any circumstances. 

With respect to the question as to whether May 26 or June 15, 1949, 
should be considered as the final date for completion of the work, it 
is well established that if the language used in a contract is ambiguous 
in any respect, then resort properly may be had to surrounding cir- 
cumstances and facts to determine the agreement which the parties 
have made. See United States v. Bethlehem Steel Company, 205 U.S. 
105; United States v. Peck, 102 U.S. 64; and 20 Comp. Gen. 533, 537. 
The terms of the present contract do not clearly express the intention 
and agreement of the parties as to the completion date. However, the 
record, including the contracting officer’s letter of March 2, 1949, re- 
ferred to hereinabove, were sufficient to justify the contractor in pro- 
ceeding on the basis that the contract fixed the completion date as 
June 15, 1949, and the contract will be so regarded. 

Accordingly, under the circumstances, the exception taken to 
voucher 98937, June 1949 accounts of H. D. McIntosh, will be removed. 
The papers are returned herewith as requested. 


[B-106251] 


Pay—Retired—Officers Retired Prior to the Effective Date 
of the Career Compensation Act of 1949 


An officer of the Coast Guard who retired prior to October 1, 1949, the effective 
date of the Career Compensation Act of 1949, after completing 40 years’ service, 
is not entitled to have his retired pay computed, under method (b) in section 511 
of said act, on the basis of the rank or grade to which he may have been advanced 
on the retired list under section 3 of the act of January 12, 1923, but on the basis 
of the highest rank or grade to which he received an appointment as an officer. 
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An officer of the Coast Guard who had 40 years’ service and held appointment 
as captain at time of retirement; who, upon retirement prior to October 1, 1949, 
was advanced to rear admiral on retired list under section 3, act of January 12, 
1923; and who thereafter served on active duty as a rear admiral, and received 
the pay of a rear admiral, upper half, under the act of April 8, 1946, may not be 
regarded as having held an “appointment” as a rear admiral, within the con- 
templation of section 511 of the Career Compensation Act of 1949, so as to be 
entitled to retired pay as a rear admiral, upper half on and after October 1, 1949, 
computed on the basis prescribed in method (b) of section 511 of the 1949 act. 


Retired officers recalled to active duty during World War II who reverted to an 
inactive status on the retired list prior to October 1, 1949, and who did not serve 
on active duty after that date, may not, under the provisions of section 516 of the 
Career Compensation Act of 1949, have their retired pay computed on the pay of 
the higher ranks and grades in which they served on active duty after retirement, 
as an alternative to receiving pay under method (b) of section 511 of the act. 


Assistant Comptroller General Yates to the Secretary of the 
Treasury, January 9, 1952: 


Reference is made to your letter of October 23, 1951, requesting 
decision as to whether the retired pay of certain officers of the Coast 
Guard who retired prior to October 1, 1949, for age, length of service, 
or physical disability may be computed on and after October 1, 1949, 
under method (b) in section 511 of the Career Compensation Act of 
1949, on the basis of (1) the advanced rank conferred under section 
3 of the act of January 12, 1923, 42 Stat. 1131, or (2) the higher pay 
conferred by the act of April 8, 1946, 60 Stat. 86. 

It is stated that 16 of the 21 officers involved have been in receipt 
of retired pay computed under method (b) of section 511 of the 
Career Compensation Act of 1949 on the basis of the advanced rank 
authorized by section 3 of the act of January 12, 1923, supra, and that 
the remaining 5 officers have been in receipt of retired pay computed 
under the said method (b) on the grade of rear admiral, upper half, 
having been in receipt of retired pay of a rear admiral, upper half, 
prior to October 1, 1949, pursuant to the said act of April 8, 1946. 

Section 511 of the Career Compensation Act of 1949, approved 
October 12, 1949, 63 Stat. 829, provides ih part as follows: 

On and after the effective date of this section (1) members of the uniformed 
services heretofore retired for reasons other than for physical disability * * * 
shall be entitled to receive retired pay * * * in the amount whichever is 
the greater, computed by one of the following methods: (a) The monthly re- 
tired pay * * * in the amount authorized for such members * * * by 
provisions of law in effect on the day immediately preceding the date of enact- 
ment of this Act, or (b) monthly retired pay * * * equal to 2% per centum 
of the monthly basic pay of the highest federally recognized rank, grade, or 
rating, whether under a permanent or temporary appointment, satisfactorily 
held, by such member * * * as determined by the Secretary concerned, and 
which such member * * * would be entitled to receive if serving on active 


duty in such rank, grade, or rating, multiplied by the number of years of active 
service creditable to him * * *, [Italics supplied.] 
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Section 3 of the act of January 12, 1923, 42 Stat. 1131, 14 U.S. C. 174, 
provided in part as follows: 

That hereafter when a commissioned officer of the Coast Guard who has had 
forty years’ service shall retire, he shall be placed on the retired list with the 
rank and retired pay of one grade above that actually held by him at the time 
of retirement; and, in the case of a captain, the rank and retired pay of one 
grade above shall be the rank of commodore and the pay of a commodore in 
the Navy on the retired list. 

The said act of January 12, 1923, was repealed, effective November 1, 
1949, by sections 19 and 20 of the act of August 4, 1949, 63 Stat. 561. 

Under method (a) of the said section 511, a member is entitled to 
continue to have his retired pay computed on the basis of laws in effect 
on the day immediately preceding the date of enactment of the Career 
Compensation Act of 1949. Hence, since the repeal of section 3 of 
the act of January 12, 1923, was not effective until November 1, 1949, 
a member whose retired pay properly was computed prior to October 
1, 1949, on the basis of the provisions of section 3 of the 1923 act is 
entitled to continue to have his retired pay computed on the basis 
of the advanced rank under laws in effect on the day immediately pre- 
ceding the date of enactment of the Career Compensation Act of 1949. 
However, if such member’s retired pay is to be computed as provided 
in method (b) of section 511 of the Career Compensation Act of 1949, 
such computation is required to be made in accordance with and sub- 
ject to the limitations contained therein. It will be noted that under 
method (b) of the said section 511, monthly retired pay is computed 
as prescribed therein on the basis of the highest federally recognized 
rank, grade, or rating, whether under a temporary or permanent ap- 
pointment, satisfactorily held by the member, as determined by the 
Secretary concerned, and which such member would be entitled to 
receive if serving on active duty in such rank, grade, or rating. 

It is understood informally that the Secretary of the Treasury 
has made no official determination that any of the higher ranks ac- 
quired under the 1923 act by the members here involved were “satis- 
factorily held” within the meaning and intent of section 511 of the 
Career Compensation Act of 1949. 

In decision of April 26, 1951, B-100766, 30 Comp. Gen. 419 (involv- 
ing the question whether officers advanced on the retired list by reason 
of combat citation pursuant to the provisions of 34 U.S. C. 404 (1) or 
34 U.S. C. 410n are entitled to have their retired pay computed on 
the advanced rank, on and after October 1, 1949, under sections 402 (d) 
and 511 of the Career Compensation Act of 1949), it was stated that: 


It seems clear that section 511 of the Career Compensation Act of 1949, 
refers only to a rank, grade, or rating to which a member of the uniformed 
services was duly appointed by competent authority, referring as it does to the 
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highest federally recognized rank, grade, or rating, whether under a permanent 
or temporary “appointment” satisfactorily held. And, it would appear to be 
well settled that while the Congress may change the mere rank of an officer 
on the retired list at pleasure without coming in conflict with the Constitution, 
an “appointment” to an executive office may be made only by the Executive 
branch of the Government in the manner prescribed by the Constitution and 
may not be made by congressional enactment. See Wood v. United States, 15 C. 
Cls. 151 affirmed, 107 U. S. 414. It is not indicated, nor does it appear, that 
the officers to whom you refer have ever actually been given appointments 
to the higher honorary rank given them by the Congress by the provisions of 
section 12 (1) of the act of June 23, 1938, as amended, or section 412 (a) of 
the Officer Personnel Act of 1947, supra, and therefore, such higher honorary 
rank may not be considered to be a higher rank satisfactorily held within the 
purview of section 511 of the Career Compensation Act of 1949. 


And in the case of Mason v. United States, 47 C. Cls. 31, the Court of 
claims stated, at page 35, that: 

The case of Gen. Wood permanently settles the differences between office, 
rank, and grade of line and staff officers of the United States Army. It also 
determines that appointments to office in the military arm of the Government 
“an only be made by the executive branch in the manner provided by Article II 
and section 2 of the Constitution, and not by congressional enactment; and 
that the Congress may retire an officer from active service and place him on 
the retired list upon a rank different from that which attaches to his office by 
general laws, and may change the mere rank of an officer on the active or the 
retired list at pleasure, without conflicting with the Constitution. [Italics 
supplied. | 

One of the differences between the present case and that considered 
in the decision of April 26, 1951, is, as indicated in your submission, 
that the officers in the prior decision were not issued commissions, 
whereas in the present case the Secretary of the Treasury, “By direc- 
tion of the President,” issued a commission to each of the officers 
involved in the higher rank to which entitled under the act of January 
12, 1923. The mere issuance of such a commission, however, does 
not constitute an “appointment” in the manner provided by the Con- 
stitution, there having been no statute authorizing such “appoint- 
ments” to be made either with or without Senate confirmation. In 
that connection it may be noted that in discussing the similar provi- 
sions of section 402 (d) of the Career Compensation Act of 1949, 6: 
Stat. 818, the Court of Claims in the case of Kimberly v. United 
States, C. Cl. No. 49940, decided June 5, 1951, stated that: 

It is manifest from the various official documents that our retirement pro- 
visions were intended by the Congress to be made on the basis of the actual 
rank held by officers at the time of the retirement and that the provisions of 
the act of October 12, 1949, were intended merely to give the retiring officer 
the advantages of a higher rank where the promotions were real and covered 
the actual service in the United States Army as such. 

While the said section 402 (d) refers to a higher temporary rank, 
grade, or rating in which the member “served satisfactorily” whereas 
method (b) of section 511 refers to the highest rank, grade, or rating 
“satisfactorily held,” whether under “a permanent or temporary ap- 
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pointment,” it may not be assumed that by this difference in language 
the Congress intended by section 511 to grant to officers previously 
retired the privilege of computing their retired pay under the Career 
Compensation Act on honorary ranks held on the retired list while 
in effect denying by section 402 (d) any such privilege to officers 
thereafter retired for physical disability. For such reasons, it must 
be held that the conclusion reached in the said decision of April 26, 
1951, is equally applicable in the case of Coast Guard officers who were 
retired prior to October 1, 1949, and who had completed 40 years’ 
service prior to retirement. That is to say, if such an officer's retired 
pay is to be computed on or after October 1, 1949, under method (b) 
of section 511 of the Career Compensation Act of 1949, such computa- 
tion must be made on the basis of the highest rank or grade to which 
he received an “appointment” as an officer, as distinguished from 
the rank or grade to which he may have been advanced on the retired 
list under section 3 of the act of January 12, 1923. See, also, B-102149, 
August 13, 1951, 31 Comp. Gen. 28. 
The act of April 8, 1946, 60 Stat. 86, provides as follows: 


That any officer of the retired list of the Navy or Coast Guard of the perma- 
nent grade or rank of rear admiral who is entitled to the pay of the lower half 
of that grade and who is, has been, or may be recalled to active duty and who in 
time of war or other national emergency served, serves, or may serve satis- 
factorily on active duty for a period of two years or more in the grade or rank 
of rear admiral or in a higher grade, shall be entitled when on active duty to the 
pay and allowances of a rear admiral of the upper half unless he is entitled 
under other provisions of law to higher pay and allowances, and he shall be 
entitled when on inactive duty to retired pay equal to 75 per centum of the pay 
of a rear admiral of the upper half unless he is entitled under other provisions 
of law to higher retired pay or allowances: Provided: That no back pay or 
allowances shall be held to have accrued under this Act prior to the date of its 
approval 


The obvious purpose of the said act is to permit retired rear ad- 
mirals, lower half, who are recalled to active duty after retirement 
and who serve on active duty for two or more years in time of war, to 
receive active duty pay and allowances as rear admirals, upper half, 
and, upon reversion to an inactive status, to receive retired pay as 
rear admirals, upper half. Prior to the said act of April 8, 1946, a 
retired rear admiral, lower half, when on active duty could not become 
entitled to receive active duty pay and allowances of a rear admiral, 
upper half. See 23 Comp. Gen. 507. 

It appears that the officer referred to in paragraph 3 (c) of the 
“Appendix” transmitted with your letter held an “appointment” as 
a captain only, at the time of his retirement, September 1, 1941, and 
although the Secretary of the Treasury, by direction of the President, 
apparently issued him a commission as a rear admiral on the retired 
list, it does not appear that such action was taken pursuant to any 
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statutory provision authorizing his “appointment” to the office of 
rear admiral in the manner prescribed by the Constitution. Accord- 
ingly, it must be concluded that the said officer may not be regarded 
as having held an “appointment” as a rear admiral within the contem- 
plation of section 511 of the Career Compensation Act of 1949, so as 
to entitle him to retired pay as a rear admiral, upper half, on and 
after October 1, 1949, computed on the basis prescribed in method 
(b) of section 511 of the Career Compensation Act. 

The final question presented is whether retired officers who were 
recalled to active duty during World War II and who reverted to 
an inactive status on the retired list prior to October 1, 19'9, are 
entitled, under the provisions of section 516 of the Career Compensa- 
tion Act of 1949, to have their retired pay computed on the pay of 
the higher ranks and grades in which they served on active duty after 
retirement, as an alternative to receiving retired pay computed as 
provided in method (b) of section 511 of the said act. The said sec- 
tion 516, 63 Stat. 832, provides in part as follows: 

Members and former members of the uniformed services, including members 
of the Fleet Reserve and the Fleet Marine Corps Reserve, who have been, or 
may hereafter be, retired or transferred to the Fleet Reserve or Fleet Marine 
Corps Reserve and entitled to receive retired pay, retirement pay, retainer 
pay, or equivalent pay computed under the provisions of this or any other Act, 
shall be entitled, subject to the provisions hereinafter listed, to receive in- 
creases in such retired pay, retirement pay, retainer pay, or equivalent pay for 
all active duty performed after retirement or transfer to the Fleet Reserve or 
the Fleet Marine Corps Reserve: Provided, That the retired pay, retirement 
pay, retainer pay, or equivalent pay to which such member or former member 
shall be entitled upon his release from active duty shall be computed by multi- 
plying the years of service creditable to him for purposes of computing retired 
pay, retirement pay, retainer pay, or equivalent pay at the time of his retire 
ment or transfer plus the number of years of subsequent active duty performed 
by him by 2% per centum, and by multiplying the product thus obtained by 
the base and longevity pay or the basic pay, as the case may be, of the rank 
or grade in which he would be eligible, at the time of his release from active duty, 
to be retired or transferred except for the fact that he is already a retired 
person or a member of the Fleet Reserve or Fleet Marine Corps Reserve * * *. 
The first part of the said section 516, like the first paragraph of sec- 
tion 15 of the Pay Readjustment Act of 1942, 56 Stat. 367, as amended, 
permits retired members to receive increases in retired pay for all 
active duty performed after retirement, subject to the restrictions 
contained therein. The language in the first proviso in section 516 
providing that the retired pay to which such a member “shall be en- 
titled upon his release from active duty” shall be computed on the 
basis of the rank or grade in which “he would be eligible” then to 
be retired, if not already retired, is clearly prospective in form. Since 
the said section 516 was not effective until October 1, 1949, it seems 
reasonable to conclude that the above-quoted phrase has reference 
to a release from active duty on or after that date. See B-106318, 
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December 27, 1951, and compare B-101345, August 22, 1951, 31 Comp. 
Gen. 39. The Retired Officers Association has strongly urged in a 
brief submitted to this Office that the language of section 516 is 
ambiguous in this respect and should be interpreted as retrospectively 
effective. However, in determining whether statutes are to operate 
retrospectively or prospectively only, the courts have adopted a strict 
rule of construction against retrospective operation and indulge in 
the presumption that the legislature intended statutes enacted by 
it to operate prospectively only and that where the intention of the 
legislature to make a statute retroactive is not stated in express terms 
or clearly shown by necessary implication, the statute will not be so 
regarded. And, if it is at all doubtful whether the statute was 
intended to operate retrospectively, the doubt will be resolved against 
such operation. 50 Am. Jur. Statutes, section 478. An examination 
of the legislative history of the said act fails to indicate, even remotely, 
that the said section 516 was intended to operate on any cases except 
those involving the performance of active duty on or after October 
1, 1949. Accordingly, your final question must be answered in the 
negative. 


[B-106702] 


Contracts—Discounts—Computation of Discount Period 


Where contract for furnishing laundry and dry cleaning services contains provi- 
sion that time in connection with 10-day discount period offered will be com- 
puted either from date of delivery or rendition of services or from date correct 
and properly certified invoices are received, whichever is the later, the date of 
issuance of the checks rather than the date checks are received by the contractor, 
is to be considered as the date of payment. 


Comptroller General Warren to the Royce-Superior Laundry, Inc., 


January 9, 1952: 


Reference is made to your letter of November 10, 1951, wherein 
you request review of that portion of Office settlement dated Novem- 
ber 5, 1951, which disallowed $280.38 of your total claim of $1,155.42 
covering refunds of discount deducted in making payments to you 
for laundry and dry cleaning services rendered the Westover Air 
Force Base, Massachusetts, pursuant to contracts Nos. AF 19(032)-78, 
AF 19(032)-93, and AF 19(032)-241, dated June 30, 1949, October 
4, 1949, and June 30, 1950, respectively. 
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The items here in controversy represent the discounts taken on D. O. 
vouchers 8965 and 11230 paid October 18 and November 15, 1950, by 
disbursing officer H. J. Herrick for laundry services rendered the 
Westover Air Force Base during the months of September and Oc- 
tober, 1950, as itemized on delivery orders Nos. 51-1139 and 51-1504. 

You contend that your invoice for the month of September, 1950, 
was mailed by you on October 6, whereas check in payment therefor 
was not received by you until October 27, 1950, or 21 days later; also, 
that payment on your invoice of November 3, 1950, covering laundry 
services for the month of October of that year was not received by you 
until December 4, 1950, or after expiration of the 10-day discount 
period specified in the contract. In substantiation of your contention, 
you refer to the “bank deposit stamp” appearing on the reverse of each 
canceled check issued in payment for these services. 

The discount clause of the contract, as recited in article 2 of the 
Conditions thereof, expressly provided that the time in connection 
therewith was to have been computed either from date of delivery 
or rendition of the services, or from date of receipt of your correct 
and properly certified invoice, whichever was later. 

The records before this Office disclose that your invoice of October 
6, 1950, covering laundry and dry cleaning services for the preceding 
month, was received in the purchasing and contracting office of the 
Westover Air Force Base on October 9, 1950, and that check in pay- 
ment for those services was issued on October 18, 1950, or within 9 
days from date of receipt of your invoice. Similarly, the record estab- 
lishes that your invoice of November 3, 1950, for laundry services 
rendered for the month of October 1950, was received in the pur- 
chasing office on November 6, after which check in payment therefor 
was issued on November 15, 1950, or well within the 10-day discount 
period specified. 

In cases of this nature, the courts and this Office have held that 
the date of issuance of a Government check constitutes the date of 
payment. See Lloyd-Smith v. United States, 71 C. Cls. 74, 80; Ameri- 
can Potash Co. v. United States, 80 id. 160, 165; Morgenthau et al. v. 
Fidelity & Deposit Co. of Maryland, 94 F. 2d 632; 18 Comp. Gen. 155. 

In view of the established rule prevailing in these matters and the 
report of the administrative office as to the dates the checks in question 
were issued, it would appear that the discounts were properly taken 
in making payments. 

Accordingly, the settlement of November 5, 1951, is sustained. 
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[B-107116] 


Compensation—Increases Under the Classification Act of 
1949, as Amended—Employees Dying Prior to Enactment 
Date 


Under the increased compensation amendment to the Classification Act of 1949, 
providing that retroactive compensation shall be paid only in the case of an indi- 
vidual who is in the service of the United States on the date of enactment of the 
act, the compensation due an employee who died between the effective date of 
the amendment and the date of its enactment may not be computed in accordance 
with the increased compensation rates authorized by said amendment. 


Comptroller General Warren to Charles Weinberg, January 9, 1952: 


Reference is made to your letter of November 21, 1951, requesting 
reconsideration of settlement of November 14, 1951, wherein the 
amount of $191.11 was found due your son, Morris Weinberg No. 2, 
deceased former substitute clerk in the post office at New York, New 
York. The amount due was computed upon the basis of the rate of 
compensation in effect on August 17, 1951, the date of his death. How- 
ever, you allege that the compensation should be computed upon the 
increased rate of compensation authorized by the act of October 24, 
1951, Public Law 204, 65 Stat. 622, 634. 

While the said act is retroactively effective to July 1, 1951, section 
23 (b) thereof, 65 Stat. 633, provides that retroactive compensation 
shall be paid under the act only in the case of an individual who is in 
the service of the United States on the date of enactment of the act, 
October 24,1951. Accordingly, the retroactive increased rate author- 
ized by Public Law 204 is not for application to the decedent whose 
death on August 17 was prior to the date of enactment on October 
24. The compensation due properly was computed upon the basis 
of the rate in effect on August 17, 1951. 


[B-107223] 


Officers and Employees—De Facto—Compensation; Lump- 
Sum Leave Payments 


Although a person who is continued on the rolls of an agency without Presi- 
dential extension after reaching compulsory retirement age occupies the status 
of a de facto employee and may retain compensation actually paid, such person 
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is not entitled to a refund of deductions for savings bonds, which represents 
unpaid compensation for the de facto period; neither does said person accrue 
annual leave during the de facto period so as to be entitled to a lump-sum pay- 
ment. 


Comptroller General Warren to Guy W. Carmack, Department of 
Agriculture, January 9, 1952: 


Reference is made to your letter of December 27, 1951, requesting 
decision whether you may certify for payment two vouchers there- 
with transmitted, one proposing lump-sum payment to Elizabeth 
E. Lawrence for accrued annual leave to her credit October 27, 1951, 
and the other proposing payment to her of $10.27 as refund of salary 
deductions for the purchase of a savings bond. It appears that Miss 
Lawrence had falsified her age in her application for employment 
stating the date of her birth variously as July 3, 1895, July 3, 1894, 
and July 3, 1892, but recently has admitted that she was born in 1880 
which caused her to reach compulsory retirement at the end of July, 
1950. This was not discovered until November 13, 1951, and she 
continued working through November 23, but was last paid for the 
period October 14 to 27, 1951. 

It has been held by this Office that a person who is continued 
on the rolls without Presidential extension after reaching compulsory 
retirement age occupies the status of a de facto employee only and 
as such may retain compensation previously paid, but has no legal 
basis for a claim for unpaid compensation. 5 Comp. Gen. 70; 6 id. 
263 ; 22 id. 300. It follows, too, that the period covered by the de facto 
status does not entitle the employee to accrue any annual leave in 
respect of said period. However, there would be no objection to 
paying the involved employee for that part of annual leave if any, 
to her credit July 31, 1950 (when she reached compulsory retirement) 
which was not subsequently used by her while in a leave with pay 
status during the de facto period. 

As the voucher proposing lump-sum payment for annual leave 
apparently includes some annual leave which accrued while in a de 
facto status, it may not be certified for payment as presently executed. 
Neither may the voucher covering proposed refund of bond deduc- 
tions be certified for payment as the amount thereof represents, in 
fact, unpaid compensation in respect of the de facto period. 

The vouchers are returned herewith. 
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[B-106791] 


Subsistence—Per Diems—Employees Commuting Between 
Regular Place of Residence and Temporary Duty Station 


Where an employee incurred no additional expenses by reason of official travel 
away from headquarters during a period he commuted between his regular 
place of residence and place of temporary duty and it was not administratively 
intended to authorize per diem in lieu of subsistence while on such temporary 
duty, the employee is not entitled to per diem under the Travel Expense Act 
of 1949, even though it was authorized in his travel orders. 

Comptroller General Warren to the Administrator of Veterans 


Affairs, January 10, 1952: 


Reference is made to letter of November 30, 1951, and enclosures, 
from the Deputy Administrator, requesting a decision whether the 
reclaim travel voucher submitted therewith may be certified for pay- 
ment. The voucher, in the amount of $213.75, represents per diem 
in lieu of subsistence while employee was away from his official head- 
quarters, Boston, Massachusetts, and on temporary duty at Providence, 
Rhode Island. 

It is stated in the letter that the employee maintained his residence 
in Cranston, Rhode Island, and commuted daily between that point 
and his headquarters, Boston, Massachusetts, a distance of approxi- 
mately 48 miles; and, that during the period while on temporary 
duty at Providence he commuted daily between his residence in 
Cranston and Providence, his place of temporary duty, a distance 
of approximately 5 miles. 

Travel Order No. 3001-67, July 5, 1951, directed him to begin 
travel on approximately July 9, 1951, and to travel for approxi- 
mately 15 days from Boston, Massachusetts, to Providence, Rhode 
Island, and to such other points in Rhode Island, Massachusetts, and 
Connecticut as may be required in connection with the institutional 
audit for the Providence Regional Office. A per diem.in lieu of sub- 
sistence of $9 per day was authorized. Ten additional days’ travel was 
authorized by Travel Order 3001-251, dated August 8, 1951, but the 
latter travel order did not authorize any per diem in lieu of subsistence. 

Among the enclosures transmitted with the letter is a copy of letter 
dated September 5, 1951, reference (4A/RGJ:pjm), from Mr. R. G. 
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Jones, who issued the travel order, wherein it is stated, in part, as 
follows: 

2. The employee was aware of the fact that it was not the intention of this 
office to authorize per diem in connection with his assignment when the work 
was conducted in the Providence, Rhode Island Regional Office. The per diem 
authorized by the travel order of July 5, 1951, was to cover him in the event 
he was required to stay in New Bedford and work on the books of the Eastern 
Technical Institute in that city. At the time the travel order was issued the 
actual work site could not be determined and a contingent authorization was 
made. 

3. The matter was discussed with the employee and other Finance Accountants 
prior to the assignment and it was administratively determined that no per 
diem would be allowed him when work was done in the Providence Regional 
Office as employee’s residence is in Cranston, Rhode Island, approximately five 
miles south of Providence. By employee’s own statement the assignment saved 
him approximately $30.00 a month in bus and railroad fares and two hours a day 
of travel time in not being required to report to the Boston Regional Office. 

The record shows that the employee contradicts the understanding 
relative to the payment of per diem in lieu of subsistence while on 
temporary duty at Providence and bases his reclaim upon the general 
proposition that an employee is entitled to per diem in lieu of sub- 
sistence while away from his permanent duty station on official busi- 
ness, even though the temporary duty may be at or near his place 
of residence. 

Section 3 of the Travel Expense Act of 1949, Public Law 92, 63 
Stat. 166, provides, in general, that a per diem in lieu of subsistence, 
to be prescribed by the department or establishment concerned, may 
be allowed civilian officers and employees while traveling on official 
business and away from their designated posts of duty. It is clear— 
and consistently has been recognized by this Office under similar 
legislation—that it was intended by the Congress, in providing for 
subsistence expense allowances, that such allowances should as nearly 
as possible approximate the additional cost to the employee of sub- 
sistence expense items during the period of his temporary duty away 
from his official station. See House Report No. 389 and Senate Re- 
port No. 428, 81st Congress, accompanying H. R. 3005, which became 
Public Law 92. Also, see 21 Comp. Gen. 697, 700; 22 id. 512; 24 id, 
179; 28 id. 192. If the absence from headquarters are under such 
circumstances as not to require any increase in the actual expenses of 
subsistence over those which would have been incurred at headquar- 
ters, the basis for a subsistence allowance fails and it is the adminis- 
trative responsibility to prevent the fixing of per diem in lieu of 
subsistence at a rate in excess of that required to meet the necessary 
authorized expenses. See 22 Comp. Gen. 62, 67; and paragraph 45 
of the Standardized Government Travel Regulations as amended 
October 1, 1950. 
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In the present case, the employee did not incur any additional 
costs by reason of his temporary duty at Providence. Rather, he 
commuted between his residence and such place of temporary duty, 
and, doubtless incurred less expenses by reason of such temporary 
duty, because of the shorter distance of daily travel. Moreover, it is 
shown from the letter of September 5, 1951, quoted in part above, 
that the official who issued the travel order was aware of the fact 
that no additional cost would be incurred for the temporary duty 
at Providence and that it was not intended that the travel order of 
July 5, 1951, would authorize per diem for temporary duty at Provi- 
dence, as might be inferred from a literal reading of the travel order. 
This fact is substantiated by the fact that the travel order of August 8, 
1951, did not authorize any per diem in lieu of subsistence. Such 
action by the authorizing official appears to have been in accordance 
with the purpose of Public Law 92 and the established rule of this 
Office in relation to prior similar legislation. 

Accordingly, upon the basis of the fact that the employee incurred 
ne additional expense by reason of the official travel away from his 
headquarters during the period when he commuted between his regular 
place of residence and the place of temporary duty and the fact that 
the travel order of July 5, 1951, was not intended to authorize per 
diem in lieu of subsistence while on such temporary duty, the employee 
is not entitled to the payment of per diem in lieu of subsistence under 
Public Law 92, as proposed on the voucher. 

The voucher, which is returned herewith, may not be certified 
for payment. 


[B-107026] 


Compensation—Rates—Position Allocations and Realloca- 
tions 


Inasmuch as allocations or reallocations of positions to higher grades are con- 
sidered promotions within the purview of section 802 (b) of the Classification 
Act of 1949, an employee whose position js reallocated to a higher grade is 
entitled to have his salary rate fixed at the lowest rate in the higher grade which 
exceeds his previous rate in the lower grade from which advanced by at least 
one step. 


Comptroller General Warren to A. R. Pilkerton, Government of the 
District of Columbia, January 10, 1952: 


Reference is made to your letter of December 10, 1951, requesting 
decision whether you may certify for payment the voucher therewith 
transmitted proposing payment of $46.14 to Samuel H. Hines, an 
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employee of the Sewage Treatment Plant of the District of Columbia, 
the amount which he claims to be due by reason of the reallocation 
of his position effective November 13, 1949, from CPC-6 with a sal- 
ary of $3060, to CPC-7 in which higher grade his salary was fixed 
administratively at $3125. 

The employee contends that his salary should have been advanced 
at least one step over the salary received by him in the lower grade 
in accordance with section 802-b of the Classification Act of 1949, 
63 Stat. 969 which provides: 

(b) Any officer or employee who is promoted or transferred to a position 
in a higher grade shall receive basic compensation at the lowest rate of such 


higher grade which exceeds his existing rate of basic compensation by not 
less than one step-increase of the grade from which he is promoted or trans- 


forrscd. * ° * 

Regulations promulgated by the Civil Service Commission under 
authority of the Classification Act of 1949 (Personnel Manual, 
Z-1-312.02 paragraph 25.102e) and made effective October 28, 1949, 
defined the word “promotion” as follows: 

Promotion is a change from one position to another position of higher grade, 
while continuously employed in the same agency. 

That definition was modified by the Civil Service Commission, 
effective November 18, 1950, to read as follows: 

Promotion is the advancement of an employee while continuously employed 


to a higher Classification Act grade, or from a lower rate paid under author- 
ity other than the Classification Act to a higher rate within a Classification 


Act Grade. 

There appears no doubt but that had the amended regulation been 
in effect at the time of the reallocation in this case, the reallocation 
would have been considered a promotion within the purview of sec- 
tion 802-b. But your doubt in the matter appears to arise because 
of the more limited definition of promotion in the earlier regulation. 

Section 25.104 of the Civil Service Regulations embodies the regu- 
lation under said section 802-b in the following language: 

An employee promoted, repromoted or transferred to a higher grade between 
Classification Act positions or grades shall receive basic compensation at the 
lowest rate of such higher grade which exceeds his existing rate of basic com- 
pensation by not less than One step-increase of the grade from which he is 
transferred or promoted, unless a higher rate is authorized under the provisions 
of section 25.103(b). If there is no rate in such higher grade which is at 
least a one-step increase above his existing rate of basic compensation, he shall 
receive the maximum scheduled rate of such higher grade, or his existing rate, 
whichever is the higher. 

In applying the provisions of Section 802-b of the Classification 
Act of 1949, this Office—despite the original definition of the word 
“promotion,” supra—has considered all upward changes in classifi- 


cation grades applicable to a position by allocation or reallocation as 
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promotions, making no distinction in that connection between alloca- 
tion and reallocation. See 30 Comp. Gen. 319 involving a number 
of District of Columbia employees, and also, 31 Comp. Gen. 62. 
Accordingly, the reallocation of the position of Mr. Hines properly 
may be considered as a promotion, and his salary should have been 
fixed, beginning with the effective date of such reallocation at the 
lowest salary rate in CPC-7 as would exceed his previous salary 
rate in CPC-6 by an amount equal to at least one step in the grade 
from which advanced. 

The voucher which is returned herewith, may be certified for pay- 
ment, if otherwise correct. 


[B-105954] 


Contracts—Price Adjustments—Fluctuating Labor Costs— 
Subsistence as Part of Wages 


Under a construction contract escalator clause, providing for a percentage ad- 
justment to compensate the contractor for changes in the cost of labor, either 
upward or downward, which establishes specific hourly wage rates to be used 
as a basis for determining the amount of adjustment, subsistence payments 
made by the contractor to certain classifications of its mechanics and laborers 
may not be considered a part of wages in making adjustments under the contract 
escalator clause. 


Comptroller General Warren to the Secretary of the Interior, 
January 11, 1952: 


Reference is made to your letter of October 4, 1951, requesting an 
advance decision as to whether the item of subsistence may be included 
as a part of the wage increase authorized to be paid for the services 
of skilled and unskilled labor under paragraph 18 of Specifications 
No. 1130, incorporated into contract No. 12r-15725, dated January 15, 
1946, with the Utah Construction Company, covering the work of con- 
struction of the Davis Dam and Power Plant Project, Arizona- 
Nevada. 

Paragraph 17 of the specifications contains a schedule of the pre- 
vailing hourly wage rates authorized by the Secretary of Labor to be 
paid for the various classifications of labor employed in the work of 
the project. The escalator clause recited in paragraph 18 of the 
Specifications provides for a percentage adjustment to compensate the 
contractor for changes in the “cost of labor,” either upward or down- 
ward, in connection with work performed “more than 180 days after 
the date of the contract,” and, for such purpose, paragraph 18 author- 
ized the use, in the order therein designated, of any one of four alter- 
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native bases indicated, beginning with “the rate per hour” specified in 
paragraph 17 of the specifications for each of the several classifica- 
tions of labor therein listed. In the event such basic wage rates could 
not be utilized, provision was made for an adjustment based upon the 
highest authorized rate in effect on the date of the contract estab- 
lished for such labor classification in the area by any Federal labor 
agency; or by agreements between labor unions or groups and con- 
tractors; or, finally, from the average of the wage rates paid during 
the first six months during which work was performed under the con- 
tract. The specifications further provided for the elimination of such 
charges as illegal working time, compensation insurance and other 
“indirect charges or taxes” applicable to the contractor’s pay rolls, 
and also stipulated that no adjustment should be made except for 
wages paid to laborers and mechanics for work performed at the con- 
struction site. In support of its claim for reimbursement of subsist- 
ence expenses paid to certain classes of mechanics and laborers en- 
gaged upon the work of the project, the contractor contends, in 
substance, that the escalator clause contained in paragraph 18, supra, 
contemplated adjustments to compensate for changes in the “cost of 
labor” and not merely for changes in the wage rate applicable to each 
classification of labor, and since its negotiations with various labor 
organizations resulted in contracts which provided that certain labor 
classifications would be entitled to receive subsistence and travel ex- 
penses, in addition to the established hourly rates, such items should 
be included as a part of the adjustments authorized to be paid 
thereunder. 

While it is conceded that paragraph 18 of Specifications No. 1130 
does provide, generally, for adjustments to compensate for changes 
in the cost of labor, of which the subsistence paid to certain classifica- 
tions of labor possibly could be regarded as a part, obviously the inclu- 
sion of that item in a claim for adjustment under the escalator clause 
referred to would be entirely incompatible and inconsistent with the 
true intent and meaning of the clause, as written. For example, 
the adjustment therein authorized was to have been computed upon 
the basis of 65 percent of the difference between the total amount of 
“wages” actually paid to all mechanics and laborers engaged under 
the contract and the total amount of the “wages” that would have been 
paid if computed at certain base rates to be determined in accordance 
with schedules wherein the wage “rate per hour” was stated to be the 
determining factor. Thus, the contract contemplated that, if prac- 
ticable, the basic wage rates per hour specified for the classifications of 
labor listed in paragraph 17 of the specifications were to have been 
utilized as the first alternative in determining the amount of the ad- 
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justment to be made and, in the event that source of determination 

vas found to be impracticable, the parties then were entitled to 
adopt one of the alternative methods therein specified, each of which 
was based upon a specific wage rate per hour for the classification of 
labor involved. Moreover, the provision that no adjustments shall 
be made, “except for wages paid” to laborers and mechanics “for work 
performed” at the construction site would indicate a clear intent to 
restrict such adjustments to payments made for “wages” only, which 
term could not reasonably be regarded as embracing such items as 
travel expense and subsistence, taxes, compensation insurance, or 
any other “indirect” charge ordinarily associated with the contractor’s 
general payroll expense. 

As stated in your letter of October 4, the term “wages” has been 
defined legally to mean compensation paid a hired person for services 
rendered, and is commonly understood to apply to compensation 
for manual labor, skilled or unskilled, paid at stated times and 
measured by the day, week, month, season, or piece. See Pacific 
American Fisheries vy. United States, 1388 F. 2d 464, 465; Houdek v. 
Gloyd, 107 P. 2d 751, 756; Swain v. Kirkpatrick Lumber Company, 
78 So. 140, 141. Also, dhe courts have held that the term “wages” is 
not as comprehensive as “earnings,” which comprehends returns from 
skill and labor in whatever way acquired. See First eo Bank v. 
Barnum; 160 F. 245, 247; Burns v. Maurer, 131 N. Y. 344, 345; 
‘Williams v. Sorenson, 75 P. 2d 784, 787. In the case of Burns v. 
Maurer, supra, the court explained the distinction between the terms 
“earnings” and “wages” as follows: 

The word “earnings” embraces a larger Class of credits than the term “‘wages”’. 

It covers all compensation for services and may even include expenditures, 
as well as labor; and where an employee receives fixed wages and board, 
the board is a portion of his earnings. 
In this connection, attention also is invited to the case of Reddick v. 
Northern Accident Company, 165 S. W. 354, 356, wherein the court 
ruled that wages, or compensation given to a hired person for his 
services, does not include other income. 

While there is some authority for the proposition that lodging or 
other forms of subsistence may be included as a part of an employee’s 
wages, it is observed that the courts, in so ruling, were inclined to 
give effect either to the particular statutes involved, trade customs, 
or specific agreements between employer and employee wherein the 
intent to include such subsistence or other fringe benefits clearly 
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was made manifest. Cf. Social Security Board v. Nierotko, 327 U.S. 
358; Inland Steel Company v. National Labor Relations Board, 170 
F, 2d 247; Harris v. Lambros, 56 id. 488; First National Bank of 
Chicago v. Rogers, Brown and Company, 284 F. 921; Schumann v. 
California Cotton Credit Corporation, 286 P. 1068, 1070. 

Inasmuch as the terms of the specifications involved are plain and 
unambiguous in that they clearly were intended to establish specific 
hourly wage rates to be used as a basis for determining the amount of 
the adjustment authorized to be paid for the several classifications 
of labor engaged upon the work of the project, it reasonably must 
be concluded that the subsistence payments made by the contractor 
to certain classifications of its mechanics or laborers did not constitute 
a part of their “wages,” within the meaning of that term as used in 
the specifications. 

Furthermore, even if subsistence payments could be considered as 
within the purview of paragraph 18, it is understood informally that 
there was in fact no increase in the amount of subsistence payable to 
the labor classifications concerned during the contract period. It 
is clear from a reading of paragraph 18 that the contractor was to 
receive additional compensation only in the event of an increase in 
the labor cost of work performed more than 180 days after the date of 
the contract. In other words, the contractor assumed the burden of 
labor cost current at the date of the contract and the risk of any 
increases occurring during the first six months of the contract period, 
and was to receive additional compensation only for subsequent 
increases. Thus, if the same subsistence payments would have had 
to be paid for similar work if performed during the first six months 
of the contract, the mere fact that no such work was actually per- 
formed until a later time would not make such payments when made 
an increased cost of labor. Noshowing has been made that subsistence 
payments of $3 per day would not have had to be made by the con- 
tractor, or, indeed, that such payments were not actually: made for 
work during the first six months of the contract. In fact, it is under- 
stood that an agreement in effect prior to the date of the contract 
between the Iron Workers Union and nine members of the Association 
of General Contractors, not including the Utah Construction Com- 
pany, called for the payment of $3 per day subsistence for work over 
40 miles from home. 

Under the circumstances, you are advised that there appears to be 
no legal basis for allowance of the contractor’s claim for escalation 
on subsistence payments. 
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[B-106322] 


Aliens—Official Travel Abroad—Head Tax Refunds 


The head tax assessed under section 2 of the Immigration Act of February 5, 
1917, as amended, upon an alien employee of the Weather Bureau re-entering the 
United States from an official business trip to Europe, which is not refundable 
under the resident alien exemption provisions of Immigration regulations, may 
be considered a necessary travel expense incurred in connection with official 
travel and as such, may be reimbursed to the employee. 

Comptroller General Warren to R. P. Hogan, Department of 


Commerce, January 11, 1952: 


Reference is made to your letter of October 26, 1951, (your file, 
A-3.32), transmitting a voucher and related papers stated in favor 
of Austen H. Nagle, an alien employee of the Weather Bureau, in 
the amount of $8, as reimbursement of head tax paid by him upon 
re-entering the United States from a trip to Europe on official business 
for the Weather Bureau under travel order number 694 dated Feb- 
ruary 20, 1951. You request a decision as to whether the voucher 
may be certified for payment. 

Section 2 of the Immigration Act of February 5, 1917, as amended, 
(8 U.S. C. 182), provides that there shall be levied, collected and paid 
a tax of $8 for every alien entering the United States. There is 
attached to the voucher a receipt number 33704 issued by the Trans 
World Air Lines, Inc., showing payment of the involved head tax by 
Mr. Nagle on June 4, 1951, upon entry at New York City aboard plane 
number 6017c, flight number 937/03. It appears that by letter dated 
August 8, 1951, Mr. Nagle applied to the Commissioner of Immi- 
gration and Naturalization for refund of $24 paid by him as head tax 
on three return trips from Europe on official business including the in- 
stant trip, and that by letter dated August 16, 1951, (A-6990267), the 
District Adjudications Officer, Immigration and Naturalization Serv- 
ice, Baltimore, informed Mr. Nagle that the head tax was properly 
assessed and could not be refunded since the involved trips did not fall 
within either of the exemptions contained in paragraph 8 CFR 105.3 
(e) (i) relating to resident aliens passing through contiguous terri- 
tory and returning from nearby countries. By letter dated Decem- 
ber 19, 1951, to this Office, the Acting Commissioner, Immigration and 
Naturalization Service, confirmed that the head taxes referred to 
above were properly collected from Mr. Nagle. 
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While it thus appears that 8 CFR 105.3 does not provide an exemp- 
tion from the payment of head tax, in cases such as here involved, 
the payment of the amount claimed on the voucher having been re- 
quired in connection with travel on official business, it reasonably 
may be concluded that it represents a necessary travel expense and, 
therefore, is reimbursable as such. 

Accordingly, the voucher which together with the related papers 
is returned herewith, may be certified for payment if otherwise free 
from objection. 


[B-106464] 


Leaves of Absence—Annual—Lump-Sum Payments—Com- 
pensation Rate Changes During Period Covered by Payment 


A wage board employee who received a lump-sum leave payment, incident to a 
change in status from temporary to temporary-indefinite, between the effective 
date and the enactment date of the act of October 25, 1951, providing compensa- 
tion increases for wage board employees, is entitled under the retroactive pro- 
vision of section 4 of the act to have the lump-sum payment adjusted and paid 
at the new rate of compensation established by the act. 


A wage board employee who was retired between the effective date and the 
enactment date of the act of October 25, 1951, providing compensation increases 
for wage board employees, is entitled under the retroactive provision of section 
4 of the act to have his lump-sum leave payment adjusted and paid at the new 
rate of compensation established by the act. 


Inasmuch as the Annual and Sick Leave Act of 1951 repealed and rendered 
inoperative the 20-day limitation on annual leave imposed after July 1, 1951,. 
by section 601 of the Independent Offices Appropriation Act, 1952, wage board 
employees who, incident to a change in status received a lump-sum payment 
prior to the repeal of said limitation, which included payment for annual leave 
accrued since July 1, 1951, on the 20-day per annum basis, are entitled to have 
their leave recomputed and payment thereof made on the basis of 26 days a year. 


Comptroller General Warren to A. R. Pilkerton, Government of the 
District of Columbia, January 11, 1952: 


Reference is made to your letter of November 7, 1951, transmitting 
a pay roll voucher in favor of two wage board employees of the Office 
of the Superintendent of Buildings, District of Columbia, for adjust- 
ment, incident to the enactment of Public Law 207, approved October 
25, 1951, and Public Law 233, approved October 30, 1951, of lump-sum 
leave paynients made when (a) one employee’s status was changed 
from temporary to temporary-indefinite on August 18, 1951, and (b) 
the other employee was retired for disability on September 30, 1951. 
You request to be informed as to whether the voucher properly may be 
certified for payment. 
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Pertinent sections of Public Law 207, approved October 25, 1951, 
65 Stat. 637, are as follows: 

Sec. 2. Authority is hereby granted to the commissioners and to other wage- 
fixing authorities of the municipal government of the District of Columbia, the 
Secretary of the Interior and the President of the United States, in their dis- 
cretion, to grant additional compensation at rates not to exceed those prevailing 
without regard to the provisions of section 3679 of the Revised Statutes, as 
amended (31 U. S. C. 665), additional compensation at rates not to exceed those 
prevailing in the District of Columbia for similar or comparable employment to 
each employee in or under the municipal government of the District of Columbia, 
National Capital Parks and the Executive Mansion Grounds, whose compensa- 
tion is fixed and adjusted from time to time by a wage board, or whose compen- 
sation is fixed without reference to the Classification Act of 1949, as amended, 


or whose compensation is limited or fixed specifically by the provisions of the 
District of Columbia Appropriation Act, 1952. 


+ * * + . * + 


Sec. 4. (a) This Act shall become effective as of the first day of the first pay 
period which began after June 30, 1951. 


(b) No retroactive compensation or salary shall be payable by reason of the 

enactment of this Act in the case of any individual not in the service of the 
United States (including service in the Armed Forces of the United States) 
or of the municipal government of the District of Columbia on the date of 
enactment of this Act, except that such retroactive compensation or salary shall 
be paid a retired officer or employee for services rendered during the period 
beginning with the first day of the first pay period which began after.June 30, 
1951, and ending with the date of his retirement. 
Under authority of the quoted language, the Board of Commissioners 
of the District of Columbia by order of October 23, 1951, fixed new 
rates of compensation for wage board employees to take effect upon 
the date of the enactment of Public Law 207. 

It appears that the annual leave of both employees beginning with 
July 1, 1951, was computed on the basis of the 20-day leave limitation 
as provided by section 601 of the act of August 31, 1951, Public Law 
137, 65 Stat. 291. In that regard it was held in Office decision of 
November 20, 1951, B-106348, 31 Comp. Gen. 182, that section 
207 (a) (7), together with section 209 of the Annual and Sick Leave 
Act of 1951, Public Law 233, approved October 30, 1951, 65 Stat. 682, 
683, repeals the 20-day leave limitation imposed by section 601 of the 
act of August 31, 1951, as of the date of enactment of the earlier act. 
The effect of that repeal rendered inoperative as of July 1, 1951, the 
so-called “Douglas Rider” which provided for the 20-day annual leave 
limitation as if the said rider had never been on the statute books. 
Accordingly, each employee is entitled to have his leave recomputed 
for the periods involved under the Annual Leave Act of 1936. 

The retroactive provision of section 4, Public Law 207, is identical 
with that of Public Law 201, approved October 24, 1951. In Office 
decision of December 3, 1951, B-106420, 31 Comp. Gen. 199, a copy 
of which is enclosed, it was ruled with reference to the latter act, that 
an employee who was paid a lump sum for leave incident to his separa- 
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tion from the service after the effective date of Public Law 201 and 
who thereafter was reemployed and in the service on October 24, 
1951, was entitled to have his lump-sum payment adjusted and paid 
at the new rate established by Public Law 201. The rule would apply 
with equal force to the case of employee (a) in your submission. 

With respect to employees retired after the effective date of Public 
Law 207, section 4 provides “that such retroactive compensation or 
salary shall be paid a retired officer or employee for services rendered 
during the period beginning with the first day of the first pay period 
which began after June 30, 1951, and ending with the date of his 
retirement.” While the quoted language does not expressly provide 
that the new rates of compensation shall be applied retroactively in 
computing lump-sum payments for leave upon retirement, the act of 
December 21, 1944, 58 Stat. 845, requires that “whenever any officer 
oremployee * * * of the District of Columbia is separated from 
the service * * * he shall be paid compensation in a lump sum 
for all accumulated and current accrued annual or vacation leave to 
which he is entitled under existing law.” Generally, in the absence 
of modifying factors the proper rate of compensation to be used in 
computing a lump-sum payment for leave is that rate in effect upon the 
date of separation of the employee. Since by the retroactive provi- 
sions of Public Law 207, supra, the new rates fixed by the Commis- 
sioners were in effect on the date of separation by retirement of em- 
ployee (b) his adjusted leave credit is for payment at his new rate. 

The voucher transmitted with your letter is returned herewith and, 
if otherwise correct, it properly may be certified for payment. 


[B-106875 


Appropriations—Availability—Balances Merged With Fol- 
lowing Year Appropriation 


The personal service limitation on the appropriation for the Federal-aid airport 
program, Federal Airport Act contained in the Department of Commerce Appro- 
priation Act, 1952, is applicable to funds carried over from the 1951 appropria- 
tion and merged with funds made available by the 1952 act. 


Comptroller General Warren to the Secretary of Commerce, January 


11, 1952: 


Reference is made to letter dated December 5, 1951, from the Acting 
Secretary of Commerce requesting decision as to whether the per- 
sonal service limitation on the appropriation “Federal-aid airport 
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program, Federal Airport Act” contained in the Department of Com- 
merce Appropriation Act, 1952, approved October 22, 1951, Public 
Law 188, 82d Congress, applies only to the amount of $2,700,000 made 
available thereunder for necessary planning, research, and adminis- 
trative expenses, so as to authorize the continued use of similar lim- 
ited funds carried over from the fiscal year 1951 and merged with 
the 1952 appropriation under the proviso to the latter appropriation. 

The pertinent part of the appropriation, 65 Stat. 589, in question 
reads as follows: 

(7) $2,700,000 shall be available as one fund for necessary planning, research, 
and administrative expenses; including hire of passenger motor vehicles; of 
which $2,700,000 not to exceed $450,000 may be transferred to the appropriation 
“Salaries and expenses, Civil Aeronautics Administration,” to provide for neces- 
sary administrative expenses, including the maintenance and operation of air- 
craft, and not to exceed $1,937,447 shall be available for personal services: Pro- 
vided, That the appropriation under this head for the next preceding fiscal year is 
hereby merged with this appropriation and the contract authorization hereto- 
fore granted for the foregoing purposes may hereafter be accounted for under 
this head. 

The Acting Secretary’s letter of December 5, contends that the lan- 
guage of the above-quoted appropriation which states that “not to 
exceed $1,937,447 shall be available for personal services” applies only 
to the particular amount of $2,700,000 provided in the 1952 act for 
planning, research, and administrative expenses, and not to the simi- 
lar funds carried over from the fiscal year 1951 and merged with said 
$2,700,000 by the proviso to the involved appropriation, upon the 
premise that the sole purpose of the merger provision is to simplify 
accounting operations and was not intended to prevent the use of the 
‘arry-over funds for personal services. Also the letter points out 
that the Senate and House Committees on Appropriations were aware 
of the carry-over feature including the above stated purpose of the 
merger provision as shown in the House hearings starting at page 
260 and the Senate hearings starting at page 551, on the Department 
of Commerce Appropriation Bill, 1952. 

While it appears that the primary purpose of the merger provision 
in question is to simplify accounting, said provision also effectively 
merged the funds carried over from the fiscal year 1951 with the new 
funds made available in the 1952 act so that the aggregate amount of 
the old and new funds was made subject to the terms and conditions, 
including any limitations on named objects, specified in the language 
of the merged appropriations. That this was so intended is evidenced 
by the statement found at the bottom of page 260 of the House hear- 
ings, as follows: 


Mr. Rooney. Will you look at the bottom of page 45 and the top of 46, where 
you will see this language: 
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And $3,000,000 shall be available as one fund for necessary planning, re- 
search, and administrative expenses, including hire of passenger motor vehicles, 
of which $3,000,000 not to exceed $560,000 may be transferred to the appropri- 
ation “Salaries and expenses, Civil Aeronautics Administration.” 

What does that language mean? 

Mr. ScHuLer. It means of the $3,000,000 requested to be appropriated for the 
fiscal year 1952, which is merged with prior balances, $560,000 may be transferred 
to “Salaries and expenses.” [Italics added.] 

What was said there is equally applicable to the personal service limi- 
tation of $1,937,447 which later was incorporated in the involved 
language. 

In the light of the foregoing and of the known legislative policy 
to restrict personnel ceilings to the minimum requirements, I am of 
the opinion that the legislative intent was to limit obligations for 
personal services under the total amount of the appropriation avail- 
able for planning, research and administrative expenses of the Fed- 
eral-aid airport program during the fiscal year 1952 to the amount 
specified for that purpose in the Department of Commerce Appro- 
priation Act, 1952. 

As stated in decision of June 8, 1951, B-103726, 30 Comp. Gen. 500 
to the Acting Chairman, National Park and Planning Commission, 
involving a somewhat similar question, if it were to be held that the 
Congress intended to place a limitation only upon a particular appro- 
priation, that is, a segment of all the funds authorized to be appropri- 
ated for planning, research, and administrative expenses of the pro- 
gram in question, an absurd result could ensue. Under such a holding, 
if any balances of funds appropriated in prior appropriation acts 
remained unexpended and unobligated and were not subject to any 
limitation for personal services, the whole or any part thereof could 
be used for such services, limited only by the balance remaining, thus 
nullifying the specific limitation imposed by the Congress on expendi- 
tures for such services. 

Accordingly, you are advised that the rule laid down in the decision 
of June 8 is equally applicable to the appropriation here in question, 
notwithstanding the fact that it is a multiple year appropriation 
instead of a no year appropriation as was there involved, and that 
the amounts available thereunder for personal service during the 
fiscal year 1952 are limited to the amounts specified for that purpose 
in the 1952 appropriation act. See also decisions dated November 29, 
1951, B-105695 to the Chairman, The American Battle Monuments 
Commission and December 10, 1951, B-106306 to you. 
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[B-107062] 


Subsistence—Per Diems; Compensation—Overtime— 
Travel on Non-Workdays 


An employee may be required by an administrative agency to travel on non- 
workdays and may not properly refuse to undertake such travel solely because 
overtime compensation is not paid for travel time. 


An employee ordered to perform travel who selects an earlier departure time 
from headquarters than necessary to reach his temporary duty station, in 
order to avoid travel on Sunday, a non-workday, may not be considered as 
having exercised “the same care in incurring expenses that a prudent person 
would exercise if traveling on personal business” as required by paragraph 1 
of the Standardized Government Travel Regulations, and therefore, the excess 
per diem resulting from such earlier departure may not be paid to the employee. 


Comptroller General Warren to the Administrator of Veterans 
Affairs, January 11, 1952: 


Reference is made to the letter of the Deputy Administrator dated 
December 14, 1951, requesting decision whether payment is author- 
ized upon the voucher therewith transmitted in favor of Mamie R. 
Powell in the amount of $9, representing per diem in lieu of subsis- 
tence administratively deducted from a prior travel voucher cover- 
ing the period September 28 to October 11, 1951, and as a corollary 
whether an employee may be required to travel on non-workdays for 
which he receives no compensation. 

It appears from the record that the employee was given travel 
orders authorizing travel from her official station, Atlanta, Georgia 
to Washington, D. C., for temporary duty to begin approximately 
September 28, 1951. She left Atlanta by privately owned vehicle 
5:30 a. m., Friday September 28, and arrived in Washington, D. C., 
at 2:35 p. m., Saturday, September 29, 1951. The deduction of the 
$9 per diem was administratively made upon the theory that she 
could have left Atlanta a day later and arrived in Washington on 
Sunday. The claimant contends that she should not be required to 
travel on a non-workday unless overtime pay is authorized. 

As indicated in your letter, the position of this Office is that an 
affirmative designation by the Congress is necessary before overtime 
compensation may be allowed generally for travel outside per annum 
employees’ regular fixed tours of duty, but it would not appear to 
follow from the fact that compensation is not payable for such travel 
time that administrative officials are precluded from directing an 
employee to travel outside his regular working hours. Nor can an 





er 
ti! 
ac 


sa 








Comp. Gen. ] DECISIONS OF THE COMPTROLLER GENERAL 279 


employee, solely because of the nonpayment of compensation for travel 
time, rightly refuse to undertake the travel so ordered. Of course, 
administrative policy in that regard should be so designed that it 
will adequately protect the interests of the Government and at the 
same time not result in undue hardship to employees. 

In the instant case, the employee’s travel orders did not specify the 
date on which she was required to depart from her official station. 
Accordingly, and since it is the view of this Office that the employee 
by departing from her headquarters on Friday morning rather than 
on Saturday morning did not exercise “the same care in incurring 
expenses that a prudent person would exercise if traveling on per- 
sonal business,” it is concluded that the administrative action in de- 
ducting the excess cost was proper. See paragraph 1, Standardized 
Government Travel Regulations. The reclaim voucher submitted 
with your letter may not be processed for payment. 

The voucher is returned herewith. 


[B-107236] 


Contracts—Awards—To Other Than Low Bidder—Armed 
Services Procurement Act of 1947 


In view of the provision in section 2 (c) (1) of the Armed Services Procurement 
Act of 1947, authorizing the negotiation of contracts without advertising when 
determined by the Agency head to be necessary in the public interest during 
a period of national emergency, and the fact that such an emergency was 
proclaimed by the President on December 16, 1950, military establishments may 
award contracts for supplies and services at prices other than the lowest 
which might be obtainable, upon a proper determination that the award is 
necessary in the public interest, 


Comptroller General Warren to the Director, Office of Defense 
Mobilization, January 14, 1952: 


Reference is made to your letter of January 2, 1952, requesting 
to be advised whether certain procurement procedures outlined therein 
are authorized by law so as to permit the expenditure of public funds 
under contracts awarded in accordance therewith. 

Before setting forth such modified procedures it appears desirable 
to first review the authorities referred to in your letter as a basis 
therefor and the purposes the said procedures are intended to accom- 
plish, 

Section 2 of the Defense Production Act of 1950, approved Septem- 
ber 8, 1950, 64 Stat. 798, declares the policy of the United States to be 
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to oppose acts of aggression and promote peace, and to develop and 
maintain the necessary military and economic strength to carry out 
this policy. The said section further states that— 

* * * Under present circumstances, this task requires diversion of certain 
materials and facilities from civilian use to military and related purposes. 
It requires expansion of productive facilities beyond the levels needed to 
meet the civilian demand. In order that this diversion and expansion may 
proceed at once, and that the national economy may be maintained with the 
maximum effectiveness and the least hardship, normal civilian production and 
purchases must be curtailed and redirected. 

It is the objective of this Act to provide the President with authority to 
accomplish these adjustments in the operation of the economy. It is the 
intention of the Congress that the President shall use the powers conferred 
by this Act to promote the national defense, by meeting, promptly and effectively, 
the requirements of military programs in support of our national security 
and foreign policy objectives, and by preventing undue strains and dislocations 
upon wages, prices, and production or distribution of materials for civilian 
use, within the framework, as far as practicable, of the American system 
of competitive enterprise. 

By Executive Order No. 10193 of December 16, 1950, the President 
established the Office of Defense Mobilization, and provided that its 
Director: should, on behalf of the President, direct, control and 
coordinate all mobilization activities of the Executive branch 
of the Government, including but not limited to production, procure- 
ment, manpower, stabilization and transport activities; that the 
Director should issue such directives, consonant with law, on policy 
and operations to the Federal agencies and departments as might be 
necessary to carry out the programs developed, the policies established, 
and the decisions made by the Director; and that it was the duty of 
all such agencies and departments to execute these directives. 

The National Manpower Mobilization Policy promulgated by the 
President on January 17, 1951, states, in effect, that the primary aim of 
manpower mobilization is to safeguard our national security through 
proper use of our human resources; that the manpower needed for 
the armed forces, defense production, civilian defense, agriculture, 
and essential civilian supply are integral parts of the mobilization 
program; and that failure to utilize manpower properly would reduce 
our defense potential. The policy also states that— 

Production will be scheduled, materials allocated and procurement distributed 
with careful consideration of available manpower. Whenever feasible from an 
economic and security standpoint, production facilities, contracts, and significant 


subcontracts will be located at the sources of labor supply in preference to 
moving the labor supply. 


Defense Manpower Policy Statement No. 1, effective “August 2, 
1951, issued by the Director of Defense Mobilization, implemented 
the National Manpower Mobilization Policy by directing, in part, 
that production and procurement agencies should take special notice 
of conditions of high levels of current or expected unemployment in 
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given areas as reported by the Defense Manpower Administration, 
and consistent with other procurement considerations, should make 
every effort to assign material allocations and procurement contracts 
to such areas. 

It is stated in your letter that, under the authority vested in you 
as the Director of the Office of Defense Mobilization, you have deter- 
mined that, in order to carry out the purposes of the Defense Produc- 
tion Act, Executive Order No. 10193, and the National Manpower 
Mobilization Policy, you contemplate the implementation of such 
policy statement with respect to procurement in cases where the public 
interest dictates the need for negotiation of contracts and purchases 
in order to (1) achieve coordination of conversion from civilian to 
military production, (2) minimize strains and dislocations in the 
economy, (3) preserve employee skills, (4) maintain productive 
facilities, and (5) assure utilization of the nation’s total manpower 
potential by making use of each area’s manpower resources, by the 
procedures outlined therein as follows: 

(a) Procurement by negotiated contracts and purchases with responsible con- 
cerns which (1) are in an area of current or imminent labor surplus (including 
a surplus of manpower possessing skills necessary to the fulfillment of defense 
contracts and purchases), or (2) are in an industry having current or imminent 
critical unemployment (including unemployment of manpower possessing skills 
necessary to the fulfillment of defense contracts and purchases) ; 

(b) The making of such contracts through competition within such area or 
industry or through negotiation within such area or industry, although lower 
prices might otherwise be obtainable ; 

(c) Where necessary to maintain productive facilities, the making of awards 
to responsible concerns, within such area or industry, at reasonable prices al- 
though not the lowest prices obtainable; and 

(d) Procurement by negotiation and in such procurement the making of . 
awards to responsible concerns at reasonable prices even though not the lowest 
prices obtainable, in cases where doing so will result in prime contracts with 
contractors who will subcontract in a manner which will accomplish the objec- 
tives stated in the preceding paragraphs 

It is suggested in your letter that authority for the making of con- 
tracts by negotiation, rather than by advertising, in order to permit 
the military departments to accomplish the objectives described above, 
is contained in section 2 (c) (1) of the Armed Services Procurement 
Act of 1947, 62 Stat. 21. 

As your letter apparently recognizes, there is nothing in the Defense 
Production Act of 1950, as amended, which, of itself, authorizes gen- 
erally the negotiation of Government contracts or a disregard of nor- 
mal procurement procedures. In its simplest form, therefore, the 
question you present is merely whether the Armed Services Procure- 
ment Act of 1947, authorizes the procedure involved. 

When advertising is required, section 3 of the Armed Services 
Procurement Act of 1947, 62 Stat. 22, requires that award be made to 
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that responsible bidder whose bid, conforming to the invitation for 
bids, will be most advantageous to the Government, price and other 
factors considered. It has been held, in such cases, that the statute does 
not authorize award to other than the low bidder solely on the basis 
that a higher bidder qualifies as a small business concern. 28 Comp. 
Gen. 662. The same reasoning, and conclusion, would be applicable 
with respect to a higher bidder located in a distressed labor area, 
although a bidder in a distressed labor area might have an advantage 
in the case of tie bids, B-88826, August 29, 1949. Therefore, if an 
award is made pursuant to section 3 of the Armed Services Procure- 
ment Act of 1947 the fact that a bidder is located in a distressed 
labor area may not be considered in making the award except in the 
case of tie low bids. 

On the other hand, section 2 (c) (1) of the Armed Services Pro- 
curement Act of 1947 authorizes the negotiation of contracts, with- 
out advertising, when determined by the Agency head to be necessary 
in the public interest during the period of a national emergency 
declared by the President. Such a national emergency was pro- 
claimed by the President on December 16, 1950. Despite such author- 
ity, it would not normally appear to be in the public interest for 
the military departments to make awards of contracts to a firm or 
group of firms when it is known at the time that the services or 
supplies are obtainable elsewhere at a lower price. If, however, 
the military establishments determine that, for the reasons set forth 
in your letter, it is necessary in the public interest that awards be 
made in specific instances at prices other than the lowest which might 
be obtainable, this Office will not be required to object to otherwise 
proper payments under contracts so awarded. It is understood, of 
course, that, if in its review of transactions of the type here in ques- 
tion, this Office feels that there has been an improper exercise of 
authority to negotiate contracts and make awards for the purpose 
indicated, it may be necessary to report such instances to the Congress 
for its consideration or to take such other action as may be warranted. 


[B-105879] 


Storage—Public Property—Damage, Loss, or Destruction— 
Warehouseman’s Liability 


A warehouseman who stored Government-owned paper in a building without 
complying with the storage contract building inspection and approval require- 
ments is liable for the loss or damage of the paper by fire in an amount sufficient 
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to cover the market value of the damaged paper stock, taking into consideration 
the value of the salvaged paper, together with an amount to cover any other 
expenses incurred by the Government as a result of the fire, including expenses 
incident to the salvage operations, even though the fire may have occurred with- 
out the contractor’s own negligence. 


Comptroller General Warren to the Public Printer, January 15, 


1952: 


Reference is made to your letter of December 5, 1951, and accompa- 
nying correspondence, as supplemented by letter dated December 17, 
1951, wherein a decision is requested as to whether the Robinson 
Terminal Warehouse Corporation, Alexandria, Virginia, should be 
charged for loss and damage to Government-owned paper stock placed 
in its custody under contract No, GP-7099-A; such loss and damage 
having resulted from a fire on November 18, 1951, which destroyed 
one of the warehouse buildings operated by the corporation. 

The record shows that at the time consideration was given to the 
bids submitted for furnishing storage facilities to the Government 
Printing Office on which the above-cited contract was based, an inspec- 
tion of the warehouse buildings offered by the Robinson Terminal 
Warehouse Corporation was made by your office. This inspection 
disclosed that such facilities as were vacant probably would not afford 
sufficient space to handle 15,000,000 pounds of paper as required by 
the invitation. When this fact was brought to its attention the cor- 
poration advised by letter dated April 12, 1951, as follows: 

This is to advise in further clarification of our bid we will store 15,000,000 
pounds of Government Paper in rolls, skids, pallets, boxes and cases in the 
buildings in Alexandria, Virginia, inspected by the committee from the Govern- 
ment Printing Office, or we will build additional similar storage or we will 
rent facilities subject to your inspection and approval. 

The criterion for a satisfactory building is that it will be dry with concrete 
floor, masonry or steel construction, and accessible to truck loading and unloading. 

The bid of the Robinson Terminal Warehouse Corporation as thus 
clarified was accepted on April 13, 1951. Therefore, it seems clear 
that under the terms of the contract any facilities in addition to 
those available at the time the contractor’s bid was submitted were 
not to be used unless inspected and approved by the Government 
Printing Office. The contract contains the following stipulation with 
respect to loss or damage: 

The contractor's liability for loss or damage to Government property shall 
be that of the bailee of a mutual benefit bailment. 

It is stated in your letter of December 5, 1951, that the fire occurred 
in a warehouse building located at Princess and North Lee Streets, 
Alexandria, Virginia, a building leased by the Robinson Terminal 
Warehouse Corporation from the Southern Railway ; that the corpora- 
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tion had stored Government-owned paper stock in this building. It 
is also stated in your letter that while an employee of the Office of 
the Chief Storekeeper, Government Printing Office, recalls a con- 
versation with an official of the corporation indicating that additional 
facilities were being used and that another building—not. identified— 
was being prepared for use in storing Government-owned paper stock, 
this particular building was never inspected nor approved by your 
Office and that the first notice it was being used for storing Govern- 
ment-owned paper was received on November 18, 1951, when an em- 
ployee of the Robinson Terminal Warehouse Corporation advised the 
Director of Purchases, Government Printing Office, that the ware- 
house building and the Government Printing Office paper stored 
therein had been destroyed by fire; that the damage to the paper is 
estimated at approximately $53,000; and that there is a possibility 
of salvaging approximately $7,000 worth of this paper. It is stated 
further in your letter that the corporation has advised—as set out 
in its letter of November 27, 1951—that it is willing to cooperate 
in salvaging the damaged stock with the understanding that if it is 
legally determined that the corporation is not responsible for the 
damages they will charge the Government Printing Office the going 
legal rate for labor and equipment used by them in the salvage work. 
The corporation has taken the position, however, that under the terms 
end conditions of the contract of storage and in view of the circum- 
stances of the fire, the corporation is not legally liable. 
Accompanying your letter is a copy of the report of investigation 
of the fire by John E. Posey, Chief, Fire Prevention Bureau, Alex- 
andria, Virginia. This report discloses that the fire started under a 
building of corrugated tin and frame constructed on wooden uprights 
about three feet above ground, located in the 400 block of N. Fair- 
fax Street between Princess and Oronoco Streets, which was used 
by Alexandria Dairy Products Company; that sparks from the fire 
ignited a building of similar construction leased to the dairy company, 
located in the rear of the Fairfax Street building; that the building 
at Princess and North Lee Streets used by the Robinson Terminal 
Warehouse Corporation was of frame and brick construction with 
tar paper roof; that upon being ignited by sparks from the fire burn- 
ing in the other two buildings mentioned, the roof of the Robinson 
Terminal Warehouse building caved in, setting fire to the paper stored 
therein, and the building and its contents were destroyed. Evidence 
was obtained to the effect that drifters and tramps were in the habit 
of crawling under the first-mentioned building for shelter; that 
fires were built thereunder to cook food and furnish warmth, and that 
the destruction of the building probably resulted from such a fire 
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becoming out of control and igniting the floor and joists of the build- 
ing. No evidence has been furnished as to what fire safety precau- 
tions, if any, had been adopted by the Robinson Terminal Warehouse 
Corporation with respect to the building located at Princess and N. Lee 
Streets. 

The rule is well settled that a warehouseman must comply with the 
contract of storage. If he has contracted to store goods in a specified 
warehouse or a particular place and stores them in a different place, 
it is at his own risk and he is liable for the loss or damage of the goods 
which occurs, even though without his own negligence. See the cases 
collected in the annotations 12 A. L. R. 1322, and 17 id. 979, and the 
authorities cited therein. 

Applying the above-mentioned rule to the facts and circumstances 
of record in this case, it appears that the contractor used the building 
at Princess and N. Lee Streets for the storage of Government paper 
without having it inspected and approved by the Government Print- 
ing Office as required by the contract and, therefore, at its own risk. 
Accordingly, there should be withheld from moneys otherwise due 
the contractor an amount sufficient to cover the market value of the 
paper stock damaged or destroyed while stored in this building, tak- 
ing into consideration the value of the salvaged paper, together with 
an amount to cover any other expenses incurred by the Government 
as a result of the fire, including expenses incident to the salvage oper- 
ations. When the salvaging operations have been completed and 
the total amount chargeable to the contractor has been definitely 
determined, the pertinent vouchers, together with all the documents 
and papers relating to the matter should be forwarded to the Claims 
Division of the General Accounting Office for direct settlement. 

The papers forwarded from your Office for consideration in this 
“ase are returned herewith as requested. 


[B-106485] 


Pay—Aviation Duty—Period of Incapacity—Grace Period 
Commencement Under Executive Order No. 10152 


Section 10 of Executive Order No. 10152, August 17, 1950, which implements 
section 204 of the Career Compensation Act of 1949, and provides that a member 
of the armed services incapacitated as the result of the performance of hazard- 
ous duty will be deemed to have fulfilled all the requirements for the perform- 
ance of such duty for a period of three months following the dates of such 
incapacity, as determined by appropriate medical authority, may not be inter- 
preted as authorizing a further grace period incident to an aviation accident 
which occurred prior to the effective date of the Executive order. 
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Assistant Comptroller General Yates to the Secretary of Defense, 
January 15, 1952: 


Reference is made to your letter of November 8, 1951, with enclo- 
sures, requesting a decision as to whether section 10 of Executive 
Order 10152, dated August 17, 1950, may be interpreted to authorize 
a member to receive incentive pay as authorized for a member re- 
quired to perform duty involving frequent and regular participation 
in aerial flights, for a period not in excess of three months without 
the necessity of performing aerial flights effective from the “date 
as of which incapacity is determined by the appropriate medical au- 
thority,” it being stated that the disability which occurred in 1950 
resulted from an injury received in an aviation accident in 1944. 

The facts giving rise to your request for decision are set forth in a 
report of the Military Pay and Allowance Committee, Committee 
Action No. 8, and related papers. It appears from that report that 
Captain Beverly Oliver Bush, USAF, an aircraft pilot, was hospital- 
ized on March 26, 1944, as the result of an injury received in making 
a parachute jump on that date; that on March 30, 1944, he returned 
to duty, and that on the following day he was rehospitalized until 
April 9, 1944, when he again returned to duty. It is further stated 
that on November 7, 1950, a period of more than six years after mak- 
ing the parachute jump, the officer was admitted to the hospital for 
observation ; that he remained in the hospital until November 14, 1950, 
when he was returned to duty; that during such period of observa- 
tion the necessity for surgery was determined, and that on November 
19, 1950, he was readmitted to the hospital for surgery. Also, it ap- 
pears from the committee report that in a memorandum dated May 17, 
1951, from the Office of the Surgeon General, United States Air Force, 
it is stated that “Review of the records reveals that at the time of the 
aircraft accident [March 26, 1944], Captain Bush was treated for 
what was considered to be a sprain of the back;” that “Surgery in 
November 1950 revealed that Captain Bush’s spinal disease was due, 
beyond reasonable doubt, to a fractured spine previously incurred,” 
and that “There is little question but what Captain Bush broke his 
back during the bail-out in 1944 and that the fracture accounted for 
the disability and hospitalization in 1950.” 

With respect to the officer’s condition from the date of the para- 
chute jump to the date of his operation, it is stated in the committee 
report that except for the period March 26 to April 9, 1944, there was 
no evidence before the Committee that he was incapacitated for fly- 
ing duty by reason of the aviation accident prior to his admission 
to the hospital on November 19, 1950, for surgery, but, on the con- 
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trary, information before the Committee indicated that he performed 
his regular duties, including aviation duty, during that period. A 
photostatic copy of ATRC Form No. 36-7, Change of Physical Quali- 
fication Affecting Flying Status, executed at the Ellington Air Force 
Base, Texas, on March 5, 1951, states that on November 7, 1950, Cap- 
tain Bush was found incapacitated for flying duty and that on March 
5, 1951, he was found to be physically qualified for such duty. 

At the time of the aviation accident involved there was in effect 
paragraph 10 of Executive Order 9195, dated July 7, 1942, issued 
to carry out the provisions of section 18 of the Pay Readjustment 
Act of 1942, 56 Stat. 368, authorizing a 50 per centum increase of 
pay for flying duty. That section of the Executive Order excused 
a flying officer who became incapacitated for flying duty by reason 
of an aviation accident from the performance of minimum flight 
requirements for a period of incapacity not to exceed three months 
following the date of the accident. 

Section 204 of the Career Compensation Act of 1949, 63 Stat. 809, 
810, provides, subject to such regulations as may be prescribed by 
the President, rates of incentive pay for the performance of the 
various types of hazardous duty therein specified, including duty 
involving frequent and regular participation in aerial flights, when 
required by competent orders. 

Section 10 of Executive Order 10152, dated August 17, 1950, issued 
to implement section 204, supra, reads as follows: 

Any member who is required by competent orders to perform hazardous duty 
and who becomes injured or otherwise incapacitated as a result of the perform- 
ance of such duty, by aviation accident or otherwise, shall be deemed to have 
fulfilled all of the requirements for the performance of hazardous duty during 
such incapacity for a period not to exceed three months following the date as 
of which such incapacity is determined by the appropriate medical authority. 

The foregoing regulation is more broadly stated than the corre- 
sponding provision in the prior executive order so as to cover all 
members who are required by competent orders to perform hazardous 
duty for which incentive pay is authorized by the 1949 pay act. The 
regulation seems to contemplate that a member incapacitated as the 
result of the performance of hazardous duty will be deemed to have 
fulfilled all the requirements for the performance of such duty during 
such incapacity for a period not to exceed three months following 
the date, as determined by appropriate medical authority, that the 
incapacity began. However, that section is made effective as of 
October 1, 1949, the effective date of section 204 of the Career Com- 
pensation Act of 1949, and there is no indication of any intention to 
grant an additional or second three-month grace period during which 
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a member will be excused from meeting the hazardous duty require- 
ments for incentive pay in case he becomes incapacitated after the 
effective date of the regulation as a result of duty performed long 
prior to such Executive Order. 

Under the regulations in effect at the date of the aviation accident 
involved, Captain Bush would have been excused from meeting min- 
imum flight requirements for a three month period following such 
date had he been incapacitated. Such period had expired over five 
years prior to the effective date of section 10 of Executive Order 
10152. That section may not be interpreted as authorizing a further 
grace period during the officer’s incapacity in 1950 for which the pay- 
ment of incentive pay is authorized without the performance of 
hazardous duty. Your question is answered accordingly. 


[B-107112] 


Transportation—Household Effects—Commutation—Un- 
availability of Scales Requirement 


A transferred employee who voluntarily shipped his household effects on Sunday, 
thereby being prevented from using scales which were located at the point of 
origin of said shipment, is entitled only to the actual cost of the shipment, and 
therefore, may not be allowed a commuted payment based upon the construc- 
tive weight of such goods as authorized by Executive Order No. 9805 in instances 
where adequate scales are unavailable at point of origin. 


On disputed questions of fact between a claimant and administrative officers 
of the Government, the established rule of the accounting officers is to accept the 
statement of facts as furnished by the administrative officers in the absence of 
evidence sufficient to overcome the presumption of the correctness thereof. 


Comptroller General Warren to Jay A. Frazier, January 15, 1952: 


Reference is made to your letter of November 29, 1951, requesting 
review of the settlement of November 19, 1951, disallowing your claim 
for the difference between the actual cost of shipping your household 
goods and the commuted payment authorized by Executive Order 
9805, the disallowance being for the reason that as adequate scales were 
located at the point of origin the estimated weights could not be ac- 
cepted as a basis for commutation. 

It appears that your official station was changed from Lake Provi- 
dence, Louisiana, to Greenville, Mississippi, under order dated July 14, 
1949, and that you moved your household goods on a Sunday by van 
at a cost of $60 which amount has been paid to you, the present claim 
being for an amount in excess of the actual cost to you of the shipment. 
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Section 14 of Executive Order 9805 of November 25, 1946, provides: 


Employees shall be required to submit the carrier’s original bills of lading or 
a certified copy thereof when using common carrier service. If no bill of lading 
is required, other evidence showing point of origin, destination, and weight 
shall be required. In instances in which no adequate scale is located at point 
of origin or at any point within a radius of ten miles thereof, a constructive 
weight, based on seven pounds per cubic foot of properly loaded van space, 
may be used. 
The records show that adequate scales were located at the point of 
origin of the shipment and would have been available had the ship- 
ment been made on a week day. While you state that the movement 
on Sunday was not of your own volition, the administrative report 
in your case states that “he chose upon his own volition and not by 
the direction or consent of the Government, to move his goods on 
Sunday.” It is the established rule of this Office to accept the report 
of the administrative officers on disputed questions of fact in the ab- 
sence of evidence sufficient to overcome the presumption of the cor- 
rectness thereof. Accordingly, and as estimated weights based on 
other evidence are not acceptable to satisfy the requirement of the 
regulations authorizing a commutation of the actual expenses, and 
as you have been paid the actual cost of the shipment, nothing further 
is due you thereon. B-82917, April 14, 1949; 28 Comp. Gen. 95. 

Upon review, the settlement of November 19 must be, and is, 
sustained. 


[B-82924] 


Subsistence—Headquarters—Designation Solely for Per 
Diem Purposes 

Under the authority vested in administrative offices to determine and designate 
the official headquarters of its employees, an administrative office may not fix 
the permanent duty station of an employee at a place for the purpose of paying 


him a per diem in lieu of subsistence when most of his official duties are per- 
formed at another place. 


Comptroller General Warren to Grant W. Ernst, January 16, 1952: 


Your letter of October 19, 1951, addressed to the President of the 
United States, concerning your indebtedness to the United States 
Government, which arose as a result of overpayments received by 
you while an employee of the War Assets Administration, Albany, 
New York, has been referred to this Office for a reply. 

You make particular reference to General Accounting Office settle- 
ment No. US-70374, dated October 1, 1951, wherein you were certified 
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to be indebted to the United States for the sum of $814.50, represent- 
ing unauthorized payments allowed you as per diem in lieu of sub- 
sistence for the period from July 1 to November 30, 1946, during 
which time New York, New York, was erroneously designated as your 
official duty station, whereas your actual post of duty—official head- 
quarters—was Albany, New York. 

The question of your right to a per diem allowance during the 
above-mentioned period has been the subject of three previous deci- 
sions of this Office, to you, dated June 20, August 8 and October 20, 
1949, B-82924. As you were therein advised that Albany, rather than 
New York, New York, was your principal place of employment— 
official post of duty—and since payment of per diem to an employee 
at his permanent duty station is precluded by the Standardized Gov- 
ernment Travel Regulations, this Office has no alternative other than 
to conclude that any payment received by you for per diem while in 
duty status at Albany was erroneous and contrary to law. 

In support of the contention of this Office that Albany rather than 
New York, New York, was in fact your official duty station, there is 
quoted below a portion of a letter addressed to you dated September 
24, 1947, from William J. Mulloy, Chief, Accounting Division, War 
Assets Administration, Region Il, New York, New York, which reads 
in part as follows: 

In view of the facts now available through correspondence between yourself, 
Mr. Yates and this office and review of your travel voucher file regarding pay- 
ment of per diem at Albany for the periods December 1 to 31, 1946 and January 
1 to 31, 1947 which this office has denied, all evidence points to the fact that 
when you were first assigned to the Albany office, you were notified by your 
supervisor, Mr. Dykeman, that you would be working out of the Albany office 
which would be your post of duty. This fact is substantiated in the second and 
third paragraphs of Mr. Yates letter to this office dated May 12, 1947. Mr. 
Thomas McGuiness of our Personnel Division states he interviewed you in 
Syracuse, prior to your appointment and is reasonably certain that you were 


aware of the fact that another employee had been accepted for the Syracuse 


appointment and says you were instructed to report to the New York office for 
instruction, assignment, etc. 


Although you were administratively attached to New York for supervision, 
etc., the fact still remains that Albany was for all intents and purposes, your 
official duty station, regardless of the fact that your travel authorizations 
showed New York as your official station. * * 


The record further shows that although New York, New York, was 
your designated duty station, such place was not in fact your per- 
manent station during any part of said employment, but was desig- 
nated as such so as to afford you additional compensation in the form 
of per diem allowances. Therefore, the administrative action pur- 


porting to allow you per diem at Albany from July 1 to November 30, 
1946, was clearly erroneous. 








Cc 


nh meme nm 2 eS Be. HP 


ant 





Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 991 


Accounting officers of the Government repeatedly and consistently 
have held that the authority to determine and designate the post of 
duty of an officer or employee of the Government includes only the 
authority to fix the place at which the employee should actually es- 
tablish official headquarters, and from which he should in fact operate, 
which, ordinarily is the place where the employee would be required to 
spend most of his time. The designation of any other place, for the 
purpose of giving the employee a subsistence allowance for the greater 
portion, or all, of his time, is not within the authority vested in the 
head of a department or other administrative official charged with the 
duty of designating posts of duty of Government employees, and does 
not entitle an employee to per diem when absent therefrom and per- 
forming duty at another place, which latter place is in fact his post 
of duty. 27 Comp. Gen. 657 ; 19 id. 347 ; 18 td. 423; 10 id. 469; 4 id. 320. 

The tabulation below shows the vouchers involved as well as the 
date and amounts of the various overpayments as disbursed by E. J. 
Brennan, Chief Disbursing Officer, symbol No. 202: 


Per diem payments—$6 per day 


Amount 
Voucher 














No Date paid Period involved SD 
Allowed Due Overpaid 

2-138835 I 5: nalts ecaee cate eT I inte ae eeaad $103. 50 $9. 00 $94. 50 
2-202867 Pah no ssegebtnsbnbas 7-20 to 7-31-46........ iahideiasiadliaaipeacied 61. 50 None 61. 50 
2-256330 | 10- 7-46. ............- PS A al atcteacseniel 186. 00 None 186. 00 
Sf 2” 2 ees lL. Cee 162. 00 7. 50 154. 50 
2-00a613 | 11-21-46. ................ BP Fr Da csnciscemnndsaneneeun: 181. 50 4. 50 177. 00 
2-621261 Ete sriknsiseenceumws Bet De ttadindintetenetncoce 169. 50 4. 50 165. 00 
IRIE. «sins lninasiaeebcbiieeiabinibibinenmeneieietaniinbedgenamndeal 838. 50 


The cited vouchers show that you were allowed per diem totaling 
$864 for 144 days of the 5 month period indicated, whereas—on the 
existing record—you were actually entitled to only $25.50 represent- 
ing 414 days of the period involved while you were on official duty 
away from Albany, New York, your permanent duty station. From 
the amount overpaid ($838.50), the sum of $24 allowed on General 
Accounting Office settlement dated November 12, 1948, representing 
per diem due while in a travel status away from your official station 
(Albany) during December 1946 and January 1947, was applied as a 
credit in partial liquidation of your account, leaving a balance of 
$814.50 heretofore reported as due the United States. 

In this connection it is noted that following your appointment you 
traveled from Syracuse to New York, New York, on June 25-26, 1946, 
via first-class rail and Pullman using Government transportation 
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requests Nos. 64537-8, at a cost of $11.37. Said amount, plus the sum 
of $32.15 (taxi fare $0.65—per diem $31.50) allowed you on voucher 
No. 2-225104 of the September 1946 accounts of E. J. Brennan, re- 
sulted in a total Government expenditure of $43.52. The record fur- 
ther shows that pursuant to a request of the administrative office 
which was based upon the well established rule that a new appointee 
must pay all expenses of travel to his first permanent duty station and, 
also, is precluded from receiving a per diem allowance while at his 
permanent station, you remitted the sum of $43.53. However, since 
it is convincingly clear that your assignment to New York, New York, 
was for temporary rather than permanent duty, and since that station 
was not—and may not be considered as—your permanent duty sta- 
tion, you are entitled to a credit in the amount of $37.13, $31.50 for 
per diem refunded, plus $5.63, representing the difference between 
$12.02, the cost of your transportation from Syracuse to New York, 
New York, and $6.39, the constructive cost of first-class rail fare with 
Pullman, including taxi fare, for travel from Syracuse to Albany, 
New York, your only permanent duty station, leaving a balance now 
due the United States of $777.37. In due time, General Accounting 
Office settlement No. US-70374, dated October 1, 1951, will be revised 
to show the correct amount found to be due. 

_ In view of the foregoing, and since your letter contains no evidence 
or information which justifies this Office in relieving you of said obli- 
gation, it is requested that you remit to this Office a check or draft 
made payable to the Treasurer of the United States in the amount of 
$777.37, in order that further steps to enforce collection may not be 
necessary. 


[B-104798] 


Compensation—Within-Grade Advancements—Waiting Pe- 
riod Commencement—Temporary Allocation Changes 


An employee whose position was tentatively allocated to a higher grade, later 
allocated by the central office to a lower grade and again allocated finally to the 
higher grade and who performed the duties of the grade may have the waiting 
period for his within-grade salary advancement computed from the time of the 
tentative allocation. 


Comptroller General Warren to the Administrator of Veterans 


Affairs, January 16, 1952: 


Reference is made to your letter of January 5, 1952, requesting 
decision with respect to the date from which Mr. Joseph J. Kelly 
will be entitled to credit toward within-grade salary advancement. 
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In decision of September 5, 1951, B-104798, to you, there was con- 
sidered the salary rate to which Mr. Kelly was entitled under the fol- 
lowing facts: Mr. Kelly was holding a position in GS-6 at the Veterans 
Administration Hospital, Knoxville, Tennessee, but on June 25, 1950, 
he was transferred to a newly established hospital at Minot, North 
Dakota, and assigned to a position in GS-7 at a salary rate of $3,825, 
the minimum rate of that grade. The position was subsequently 
allocated by the central office to GS-5 and again allocated finally to 
GS-7, December 7, 1950. In the decision in question it was held upon 
that state of facts: 

The reallocations of the position downward to GS—5 and back to GS-7 con- 
stitute merely corrections of the initial tentative allocation to GS-7 rather than 
a demotion and promotion because the employee has been performing the same 
duties since June 25, 1950, and had the central office approved the initial tenta- 
tive allocation the employee's salary rate would have remained at the minimum 
of the grade $3,825 per annum. 

The effect of the foregoing decision of September 5, 1951, is to estab- 
lish the employee’s status in GS-7 as of the date initially allocated 
in that grade or June 25, 1950. As the subsequent changes in alloca- 
tion of the position and in his salary rate were all of a temporary 
nature, they may be disregarded and the lapse of time for subsequent 
within-grade salary advances may be computed from June 25, 1950. 
28 Comp. Gen. 730; 30 zd. 319. 


[B-106203] 


Retirement—Retired Pay—Army of the United States 
Officers 


The retired pay of an officer of the Army of the United States—as distinguished 
from an officer of the Regular Army—who was voluntarily retired after 20 years 
service under the provisions of section 5 of the act of July 31, 1935, as amended, 
may not be computed at the rate of 75 percent of the active duty pay of the 
rank in which he was serving at the time of his retirement under the provisions 
of the fourth paragraph of section 15 of the Pay Readjustment Act of 1942, by 
reason of service prior to November 12, 1918, as a member of the military or naval 
forces. 


Assistant Comptroller General Yates to Lieutenant Colonel James H. 
Comings, Department of the Army, January 16, 1952: 


By first endorsement dated October 19, 1951, the Chief of Finance 
forwarded to this Office your letter of August 20, 1951, transmitting 
a voucher, With supporting papers, in favor of Major General Court- 
ney Whitney, Army of the United States, retired, in the amount of 

225273°—53——21 
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$303.50, representing the difference between retired pay computed 
at the rate of 75 percent of his active duty pay and retired pay com- 
puted at the rate of 55 percent of his active duty pay for the months 
of June and July 1951. You request decision as to whether payment 
of such voucher is authorized. 

It appears that General Whitney had completed not less than twenty 
or more than thirty years’ active Federal service in the armed forces 
of the United States, at least ten years of which was active commis- 
sioned service. Accordingly, upon his own application he was on 
May 31, 1951, placed on the Army of the United States Retired List 
under the provisions of section 5 of the act of July 31, 1935, as amended 
by section 202 of the act of June 29, 1948, 62 Stat. 1084. Under the 
said section 202, he was entitled to retirement pay at the rate of 55 
percent of his active duty pay. However, since he served as a mem- 
ber of the military forces of the United States prior to November 
12, 1918, he claims to be entitled to retirement pay at the rate of 75 
percent of his active duty pay, it being alleged that retirement pay 
at that rate is authorized by the provisions of the fourth paragraph 
of section 15 of the Pay Readjustment Act of 1942, 56 Stat. 367, 368. 

It may be noted at the outset that it is stated in your letter that, at 
the time of his retirement, General Whitney was serving in the grade 
of brigadier general and it is further stated in your letter that he 
was advanced to the grade of major general under authority of 
section 203 (f) of the act of June 29, 1948, 63 Stat. 809. In that 
connection it may be stated that it is not apparent to this Office how 
such section could be considered as authority for advancing General 
Whitney on the retired list to any grade but the temporary grade in 
which he was serving at the time of retirement. 

With respect to the applicability of the fourth paragraph of section 
15 of the Pay Readjustment Act of 1942, 56 Stat. 367, to General 
Whitney’s case you are advised that in decision of May 6, 1947, 
B-63359, to the Secretary of the Navy, it was held, inter alia, that 
such provisions apply only to officers of the Regular services and that 
therefore, an officer of a reserve component is not entitled to its bene- 
fits. See, also, decision of July 27, 1950, B-94125, addressed to 
Colonel B. J. Tullington, F. C., U. S. Army, in the case of Colonel 
John L. Anderson, Army of the United States, retired, Army service 
No. O-181053. And, while it was said in decision of August 13, 1951, 
B-102149, 31 Comp. Gen. 28, that members of either the regular or 
the reserve components of the uniformed services retired for physi- 
cal disability after October 1, 1942, are entitled to such benefits, that 
conclusion was based solely on section 402 (i) of the Career Compen- 
sation Act of 1949, 63 Stat. 820, which expressly provides that all 
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members of the reserve components theretofore or thereafter retired 
or granted retirement pay “because of physical disability” shall be 
entitled to the same pay, rights, benefits, and privileges provided by 
law or regulation for retired members of the regular services. No 
similar provision was made for members of the reserve components 
retired for reasons other than physical disability and insofar as they 
are concerned, the decision of May 6, 1947, swpra, is still for applica- 
tion. Hence, since General Whitney was a member of a reserve com- 
ponent and since he was not retired for physical disability he is not 
entitled to the benefits in question. Accordingly, the voucher trans- 
mitted with your letter is retained in this Office, payment thereon not 
being authorized. 


[B-106773] 


Pay—Additional—Diving Duty—Students Under Instrue- 
tion 


Under section 9 (d) of Executive Order No. 10152, August 17, 1950, promulgated 
pursuant to section 204 of the Career Compensation Act of 1949 which provides 
incentive pay for the performance of hazardous duty, members of the naval 
service, who are entitled to receive basic pay, may be paid incentive pay for 
the performance of hazardous duty when assigned by competent authority to 
duty as students under instruction involving diving at the Navy Deep Sea 
Diving School or the Navy Experimental Diving Unit. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
January 16, 1952: 


Reference is made to letter of November 24, 1951, with enclosures, 
from the Under Secretary of the Navy, requesting decision as to the 
entitlement of members of the naval service to incentive pay for the 
performance of hazardous duty when assigned to duty involving 
diving under instruction. 

The specific question involved is whether members of the naval 
service who are entitled to receive basic pay, may be paid incentive 
pay for the performance of hazardous duty when assigned by com- 
petent authority to duty as students under instruction involving div- 
ing at the Navy Deep Sea Diving School or the Navy Experimental 
Diving Unit. 

Section 204 (a) of the Career Compensation Act of 1949, 63 Stat. 
809, provides as follows: 

Sec. 204. (a) Subject to such regulations as may be prescribed by the Presi- 


dent, members of the uniformed services entitled to receive basic pay shall, 
in addition thereto, be entitled to receive incentive pay for the performance 
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of hazardous duty required by competent orders. The following duties shall 
constitute hazardous duties; 
* * * * * * * 

(9) duty at the Navy Deep Sea Diving School or the Navy Experimental 
Diving Unit, when such duty involves participation in training. 

The regulations contemplated by the statute are contained in sec- 
tion 9 (d), Executive Order No. 10152, August 17, 1950, which reads 
as follows: 

(d) The term “duty at the Navy Deep Sea Diving School or the Navy Ex- 
perimental Diving Unit, when such duty involves participation in training” 
shall be construed to mean duty performed by members who are regularly 
assigned to duty involving diving at the Navy Deep Sea Diving School or the 
Navy Experimental Diving Unit when such diving is primarily for thé purpose 
of training divers. 

The language “when such duty involves participation in training,” 
as used in the above-quoted provisions of law in connection with duty 
performed at the Navy Deep Sea Diving School and the Navy Experi- 
mental Diving Unit, appears to be broad enough to include the duty 
performed by both instructors and trainees. The applicable regula- 
tions, quoted above, refer to duty “primarily for the purpose of 
training divers” and while that language does not expressly mention 
diving trainees and is not entirely clear, such regulations may be 
viewed as including the duty of trainees, since duty performed by 
such trainees has for its primary purpose the training of divers. 
Such a view of the regulations has been adopted by the Chief of 
Naval Personnel as shown in first endorsement of October 30, 1951, 
and as indicated above that view is consistent with the provisions of 
section 204 (a) of the Career Compensation Act of 1949, supra. Ac- 
cordingly, otherwise proper payments of incentive pay may be made 
to such students under instruction involving diving at the Navy Deep 

ae = * * ° a” 7, + 
Sea Diving School or the Navy Experimental Diving Unit. 


[B-106845] 


Retirement—Military, Naval, Ete.—Permanent Retired 
List—Permanency of Status 


A naval officer who, due to physical disability, is placed on the permanent re- 
tired list as a result of the findings and recommendations of a Physical Evalua- 
tion Board and the approval of such findings and recommendations by the As- 
sistant Secretary for Air is legally retired and his status cannot thereafter be 
changed retrospectively because of a mistake of fact or poor judgment on the 
part of the retiring authorities. 
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Assistant Comptroller General Yates to the Secretary of the Navy, 
January 16, 1952: 


Reference is made to letter of December 4, 1951, from the Assistant 
Secretary of the Navy for Air, transmitting a letter dated June 28, 
1951, from the Director, Special Payments Division, Field Branch, 
Bureau of Supplies and Accounts, and requesting decision as to the 
right of Lieutenant Commander Robert Emil Newmann, USN (Re- 
tired), to retired pay under the provisions of section 402 (d) of the 
Career Compensation Act of 1949, 63 Stat. 818, as a member of the 
uniformed services whose name was placed on the temporary disability 
retired list effective September 1, 1950, under circumstances stated 
in the said letter of June 28, 1951. 

It appears that the officer was placed on the retired list effective 
September 1, 1950, on the basis of the findings and recommendations 
of a Physical Evaluation Board and the approval thereof on August 
16, 1950, by the Assistant Secretary of the Navy for Air. By such 
approval the Assistant Secretary in effect determined that the officer 
was unfit to perform the duties of his rank by reason of physical 
disability (rated at 30 percent in accordance with the standard sched- 
ule of rating disabilities in use by the Veterans Administration), 
and that such disability was permanent in nature. Such action pur- 
portedly was canceled on May 10, 1951, notice thereof being given 
to the Chief of Naval Personnel in a communication of that date 
from the Assistant Secretary of the Navy for Air directing that 
Lieutenant Commander Newmann’s name be placed on the temporary 
disability retired list as of 1 September 1950, and stating that the 
prior action in the case “was based upon a mistake of fact and it 
is now determined that the disability of this officer may be of a 
permanent nature.” It appears that retired pay was established at 
the rate of 30 percent of the officer’s basic pay at the time of his 
retirement—pay of pay grade O-4 with over ten years’ cumulative 
service—effective September 1, 1950, and it is stated that if retired 
pay may be recomputed “by reason of change in status from per- 
manent to temporary disability retired list,” he would be entitled to 
retired pay at the rate of 50 percent of such basic pay. 

Section 402 (b) of the said Career Compensation Act of 1949, 63 
Stat. 817, provides, in pertinent part, as follows: 

Upon a determination by the Secretary concerned (1) that a member of a 
Regular component of the uniformed services entitled to receive basic pay, 
* * * is unfit to perform the duties of his office, rank, grade, or rating, by 


reason Of physical disability incurred while entitled to receive basic pay; (2) 
that such disability is not due to the intentional misconduct or willful neglect 
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of such member and that such disability was not incurred during a period of 
unauthorized absence of such member; (3) that such disability is 50 per centum 
or more in accordance with the standard schedule of rating disabilities in 
current use by the Veterans’ Administration; (4) that such member has com- 
pleted at least eight years of active service as defined in section 412 of this 
title; and (5) that accepted medical principles indicate that such disability 
may be of a permanent nature, the name of such member shall be placed upon 
the temporary disability retired list of his service by the Secretary concerned 
and such members shall be entitled to receive disability retirement pay as 
prescribed in subsection (d) of this section: Provided, That if condition (5) 
above is met by a finding that such disability is of a permanent nature, such 
member may be retired by the Secretary concerned and upon retirement, shall 
be entitled to receive disability retirement pay as prescribed in subsection (d) 
of this section: * * * 

Section 414 (a) of the Career Compensation Act, 63 Stat. 825, 
reads as follows: 

All duties, powers, and functions incident to the determination of fitness 
for active service, percentage of disability at the time of separation from active 
service, and suitability for reentry into active service and entitlement to and 
payment of disability severance pay shall be vested in the Secretary concerned. 

The foregoing provisions of law vest in the Secretary of the Navy 
the power and authority to determine when an officer of the naval 
service is unfit to perform the duties of his office or rank, by reason 
of physical disability incurred while entitled to basic pay, and whether 
such disability may be of a permanent nature. If it is determined 
that the disability may be permanent, and certain other conditions 
exist, it is required that the officer’s name be placed on the temporary 
disability retired list but if it is determined that the disability actually 
is of a permanent nature, such officer may be retired by the Secretary 
of the Navy. The rate of retirement pay in each case is fixed in 
accordance with the provisions of section 402 (d), 63 Stat. 818. 

The record shows that under date of April 12, 1951, the Assistant 
Secretary of the Navy for Air requested an opinion from the Judge 
Advocate General of the Navy as to the legality of canceling his ap- 

S S 
proval of the recommendation of the Physical Evaluation Board which 
resulted in the officer being placed on the permanent retired list, and 
of placing him on the temporary disability retired list, it being stated 
that subsequent developments indicate that the previous action was in 
error, in that the officer’s disability had not reached a stable condi- 
tion, and that he either should have been placed on the temporary 
disability retired list or retained on active duty until his physical 
condition became stable. In his opinion dated May 9, 1951, the Judge 
Advocate General expressed the view that since the Career Compensa- 
tion Act of 1949 does not provide for any review of administrative 
action in placing an individual on the permanent retired list, it ap- 
parently was intended that the determination by the Secretary of 
the Navy should be final and conclusive and not subject to revocation 
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on the basis of an error in judgment, citing Blake v. United States, 14 C. 
Cls. 462, and Burchard v. United States, 125 U. S. 176, 179, 180. It 
also was stated that “It has been held that where the action of the 
official was taken in mistake of fact, the action may later be reviewed 
and amended (A/cBlair v. U. S., 19 C. Cls. 528; 18 Comptroller 
Treasury 676).” The redetermination of May 10, 1951, seemingly 
was made in spite of, rather than on the basis of the said opinion 
of May 9, 1951, since there is nothing in either the redetermination 
itself, the Judge Advocate General’s opinion, or the request for such 
opinion indicating what “mistake of fact” was made by the Assistant 
Secretary in approving the recommendation of the Physical Evalua- 
tion Board. The mistake, if any was made, apparently was a mistake 
in judgment with respect to the officer’s physical condition, but even 
as to that the present record fails to disclose that it has been or can 
be determined with certainty that the officer’s disability is not per- 
manent and that, therefore, a mistake actually was made with respect 
thereto. 

In the case of McBlair vy. United States, cited by the Judge Advocate 
General, a retiring board, acting under authority of provisions of law 
in effect at that time, found that the plaintiff was incapacitated for 
active duty and that such incapacity was not the result of an incident 
of the service. The Board’s recommendation that the officer be wholly 
retired from the service, rather than that he be retired from active 
service, was approved by the President and an order to that effect was 
issued on October 6, 1863. On April 8, 1864, the President revoked 
such order and directed that the plaintiff be placed on the retired list 
as of the date on which he was dropped. In holding that the Presi- 
dent was without authority to revoke the order of October 6, 1863, 
the court stated that the President had the right to adopt any one 
of three courses of action under the provisions of section 1252 of the 
Revised Statutes in effect at that time, viz, he could disapprove the 
finding of the board and retain the plaintiff in the active service, 
retire him from active service, or wholly retire him from the Army, 
but that such authority was not a continuing one and is performed to 
the extent of its existence by one act of the President. Rather than 
being a precedent for, that case may be cited as authority against, 
the action taken by the Assistant Secretary of the Navy for Air on May 
10, 1951, in the present case. Although the court did mention a “mis- 
take of fact,” it neither defined that term nor entered into any dis- 
cussion as to what type of mistake of fact would permit the President 
to review his prior action. 

The decision published in 18 Comp. Dec. 676, involved a case where 
the President through inadvertence and without intending to do so, 
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approved the finding and recommendation of a naval examining board 
and directed the discharge of an officer on the basis of such finding. 
It was held that the action of the President in canceling his approval 
upon discovery of the mistake, and of remitting the case for the con- 
sideration of another board, was proper. The mistaken act in that 
case was in effect a nullity. No similar mistake has been shown in the 
instant case and, insofar as the present record discloses, the Assistant 
Secretary of the Navy for Air fully intended to approve the recom- 
mendation of the Physical Evaluation Board. If subsequent develop- 
ments have indicated that the prior action may have resulted from 
the exercise of poor judgment, the mere statement that the action was 
based on a “mistake of fact” would provide no legal basis to cancel 
or modify such prior action. That is to say, if the officer was legally 
retired, his change of status became an accomplished fact and cannot 
be undone retrospectively, or such status changed prospectively except 
as may be authorized by other provisions of law. 

The United States Court of Claims recently has had occasion to 
pass on a question somewhat similar to that here involved. See 
Spencer v. United States, case No. 49438, and Carlin v. United States, 
case No. 49489, both decided October 2, 1951. It there was held that 
where the proper officials of the War Department have made a deter- 
mination that an officer is entitled to retirement and to retired pay 
on the basis of a service connected disability under the provisions 
of section 5 of the act of April 3, 1939, as amended, 10 U. S. C. 456, 
and an order has been issued to the Veterans Administration so certi- 
fying, such action is a final order and can be reopened only upon a 
showing of fraud, substantial new evidence, mistake of law, or mathe- 
matical miscalculation. There appears to be no question of fraud, 
mistake of law, or mathematical miscalculation in the instant case 
and the only new evidence to which reference has been made, is that 
which was obtained and related to a period after the Physical Evalua- 
tion Board had considered the matter and its recommendation had been 
approved by the Assistant Secretary of the Navy for Air. Sections 
402 (e) and 404, 63 Stat. 819, 821, of the Career Compensation Act, 
require that officers whose names are placed on the temporary dis- 
ability retired list, be given periodical physical examinations for the 
purpose of determining whether their condition has changed but no 
similar provision is made with respect to officers who have been retired. 

Accordingly, you are advised that the record before this Office does 
not warrant a conclusion that Lieutenant Commander Newmann is en- 
titled to have his retired pay recomputed and credited as a member 
whose name was placed on the temporary disability retired list effec- 
tive September 1, 1950. 








Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 301 
[B-106954] 


Compensation—Automatic Promotions—Postal Service— 


Act of October 24, 1951 


A substitute postal employee, who had one year of service credit in grade 1 
prior to being placed in grade 3 on November 1, 1949, pursuant to section 2 (c) 
of the act of October 28, 1949, is to be considered as having been advanced one 
automatic grade through operation of such section, within the meaning of 
section 4 (a) of the act of October 24, 1951, which provides that certain employ- 
ees who entered the Postal Service after June 30, 1945, and who have not been 
advanced at least two automatic grades through operation of law shall be so 
advanced, and therefore, the employee is entitled under said section 4 (a) to be 
advanced another automatic grade. 


Comptroller General Warren to the Postmaster General, January 


16, 1952: 


Reference is made to your letter of December 29, 1951, your refer- 
ence 4, requesting a decision as to the correctness of the conclusion 
reached in an opinion by the Solicitor for the Post Office Department, 
which is quoted in your letter, involving the application of section 
4 (a) of the act of October 24, 1951, Public Law 204, 65 Stat. 625, 
to a substitute clerk who received certain benefits under section 2 of 
the act of October 28, 1949, Public Law 428, 63 Stat. 953. There has 
been received, also, your letter of January 3, 1952, transmitting for 
consideration a statement containing the views expressed by the Na- 
tional Federation of Post Office Clerks regarding the application of 
said section 4 (a) of the referred-to act. 

Section 4 (a), Public Law 204, provides, so far as applicable here, 
that certain employees who entered the Postal Service after June 30, 
1945, and who have not been advanced “at least two automatic grades” 
through the operation of certain statutory provisions, among which 
are the provisions of sections 2 (a), (b), (c), and (d) of the act of 
October 28, 1949, Public Law 428, 63 Stat. 953, shall be advanced two 
automatic grades or one automatic grade if already advanced one 
grade. 

The Solicitor’s opinion involves an employee who was appointed as a 
substitute clerk on October 15, 1948, and who served one year in grade 1 
and was advanced from grade 1 to grade 3 on November 1, 1949, under 
the provisions of section 2 (c), Public Law 428. He was promoted to 
grade 4 on January 1, 1951, and converted to the new grade 2 under 
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Public Law 204, effective July 1, 1951. The question presented to the 
Solicitor was stated, as follows: 
May the advancement from grade 1 to grade 3, effective November 1, 1949, there- 


fore be considered as a promotion of one additional grade and the employee 
advanced another additional grade under section 4 (a) of Public Law 204? 


In respect of that question the Solicitor concluded as follows: 


Since this employee was in grade 1 and was advanced to grade 3, it is my opin- 
ion that this was an advancement of two automatic grades, and that the employee 
is therefore not entitled to be advanced through the operation of section 4 (a) of 
Public Law 204. Accordingly, your question is answered in the negative. 

The Post Office instructions upon this matter, as contained in Postal 
Bulletin No. 19495, December 13, 1951, are in line with that conclusion. 

While it is true that there technieally was an advancement numeri- 
cally of two automatic grades upon placing the employee in grade 3 
from grade 1 pursuant to section 2 (c), Pudlic Law 428, I do not agree 
with the Solicitor’s conclusion, or with the applicable instructions as 
contained in the Postal Bulletin, to the effect that such advancement 
was an advancement of two automatic grades within the meaning of 
section 4 (a), Public Law 204. In my opinion there was an advance- 
ment of only one automatic grade, i. e., from grade 2 to grade 3, within 
the meaning of such provisions of Public Law 204, and that the other 
advancement merely was an acceleration of the promotion from grade 
1 to grade 2, since the employee had earned the latter advancement 
upon completion of one year of service in grade 1 and would have been 
promoted to grade 2 on January 1, 1950, regardless of the provisions of 
Public Law 428. 

In determining the purpose intended by the Congress to be accom- 
plished by the provisions of section 4 (a), Public Law 204, it appears 
advisable to consider prior legislation leading up to the enactment of 
the said section 4 (a). Section 23 of the act of July 6, 1945, Public 
Law 134, 59 Stat. 460, authorized an upgrading of either three or four 
grades for regular employees in the Postal Service on June 30, 1945. 
By the act of March 6, 1946, Public Law 317, as amended by section 3 of 
the act of April 15, 1947, Public Law 35, 61 Stat. 40, an upgrading of 
four grades was prescribed for substitute employees who were in the 
Postal Service prior to July 1, 1945, such upgrading to be granted 
when the employees were promoted to regular positions. Also, an 
upgrading resulted from the act of July 31, 1946, Public Law 577, 
60 Stat. 749, as amended by the act of April 29, 1950, Public Law 492, 
64 Stat. 93, for certain veterans who lost opportunity for appointment 
in the Postal Service during the period May 1, 1940, to October 23, 
1943, by reason of military service. However, during all of this period 
before and after July 1, 1945, the entrance salary for employees enter- 
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ing the Postal Service in grade 1 had remained the same as it was before 
any of the upgradings were authorized. Consequently, employees who 
entered the Postal Service on or after July 1, 1945, except those bene- 
fited by Public Law 577, never had received any upgrading prior to 
Public Law 428. Section 2 of the act of October 28, 1949, Public Law 
428, rectified this inequity in part, but the provisions thereof did not 
prescribe any general upgrading for all employees appointed on and 
after July 1, 1945; it merely authorized regular employees in grades 1 
and 2 to be placed in grade 3 and substitute and temporary employees 
to be placed in grade 3 after one year of service in grade 1. 

It was the view of the Senate Committee on Post Office and Civil 
Service that there existed a large number of employees appointed 
on or after July 1, 1945, who had not been upgraded or who had 
been only partially upgraded under the statutes referred to above 
and who were suffering an injustice by reason of their not having 
been beneficiaries of legislation to remove this inequity. It was the 
Committee’s view that the provisions of section 4, Public Law 204, 
would remove this inequity, at least to the extent of a two-grade pro- 
motion. See Senate Report No. 701, 82d Congress, accompanying 
S. 355, which became Public Law. 204. Also, it is stated in House 
Report No. 958, 82d Congress, accompanying H. R. 244, which con- 
tained provisions similar to those here under consideration, that, in 
the view of the Committee, employees who have entered the Postal 
Service since June 30, 1945, and who have not been advanced two 
salary grades by operation of law, will be advanced two grades under 
the provisions now contained in section 4 (a), Public Law 204, and 
that such advancement would eliminate a great deal of the controversy 
over the salary grades of the various employees in the Postal Service 
which depended almost entirely upon the date on which they entered 
the Postal Service rather than upon the length of service. Nowhere 
in the legislative history do I find any indication that the one- or 
two-grade advancement prescribed by section 4 (a), Public Law 204, 
was intended to be precluded in whole or in part by an advancement 
otherwise earned by an employee upon completion of the automatic 
promotion service requirements of Public Law 134, or of Public Law 
35. Nor do I find that a literal reading of the provisions of the 
said section 4 (a) requires that an acceleration of a promotion under 
section 2 (c), Public Law 428, to the anniversary date of a substitute 
employee’s appointment when the promotion would have been granted 
in any event at the beginning of the next quarter was such an up- 
grading or an automatic promotion as the Congress intended to 
grant by section 4 (a), Public Law 204. 
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It is my view that it was intended by the Congress, in providing 
for the minimum advancement of two automatic grades, that such 
advancements should approximate, as nearly as possible, a two-grade 
upgrading. 

In light of the foregoing there appears required the conclusion 
that the substitute employee here involved, who had one year of 
service credit in grade 1 prior to his being placed in grade 3 on 
November 1, 1949, pursuant to section 2 (c), Public Law 428, was 
“advanced one automatic grade through the operation of such provi- 
sions” within the meaning of those words as used in section 4 (a), 
Public Law 204, and, therefore, the employee is entitled to be ad- 
vanced one automatic grade under section 4 (a). 

As stated in your letter of January 3, 1952, reference 4, in reply 
to Office letter of December 26, 1951, B—106411, in the cases of Joel 
R. Bubnekovich, substitute postal employee at the Camden, New Jer- 
sey, Post Office, and Clinton H. Wiseman, regular postal employee 
at the Chicago, Illinois, Post Office, the holding herein will govern 
the application of section 4 (a), Public Law 204, to those cases. Ac- 
cordingly, it is presumed that appropriate action will be taken by 
the Post Office Department in those and similar cases to place the 
employees in the proper automatic grade pursuant to section 4 (a), 
Public Law 204, as interpreted herein. 


[B-106971] 


Traveling Expenses—Fares—Taxicabs—Airport to Home 


A taxicab used by an employee from Washington National Airport upon return 
from Official travel to his home in Beltsville, Maryland, which is also his official 
station, may not be considered a taxicab within the meaning of paragraph 8 (a) 
of the Standardized Government Travel Regulations authorizing payment of 
usual taxicab fares from station, wharf or other terminal to place of abode or 
business, but is to be considered more in the nature of a special conveyance 
under paragraph 11 of the regulations and the cost thereof may not be certified 
for payment in absence of an administrative determination of advantage to 
the Government. 


Comptroller General Warren to A. L. Rohan, Department of Agri- 
culture, January 16, 1952: 


Reference is made to your letter of December 29, 1951, requesting 
decision whether you may certify for payment the reclaim voucher 
therewith transmitted in the amount of $10 as reimbursement to Theo- 
dore C. Byerly for cab fare paid by him August 19, 1951, in going 
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from the Washington National Airport to Beltsville, Maryland. The 
payment of the $10 fare is evidenced by a statement on the letterhead 
of the Airport Transport, Inc., signed by R. V. Edwards, presumably 
an official or employee of that company. It is stated in your sub- 
mission that Dr. Byerly’s residence is located in the Agricultural Re- 
search Center near Beltsville and that the Center is also his official 
headquarters. The original voucher on which the item first was 
claimed but which was administratively suspended contains an ex- 
planation of said charge, as follows: 

There is no public transportation available from the bus station at Beltsville 
to the house which is a total of three miles and is too far to walk, and streetcars 
run at long intervals at this time of the morning. 

Paragraph 8 (a) of the Standardized Government Travel Regula- 
tions defines authorized transportation expenses as including the usual 
taxicab fares from station, wharf, or other terminal to place of abode 
or place of business, 

Where, as here, an employee’s official station is the Agriculture 
Research Center near Beltsville, Maryland, and his home is near 
Beltsville, and he arrives by air at 3: 10 a. m. at the National Airport, 
the use of an Airport Transport, Inc. taxicab from the airport to 
home near Beltsville may not be considered as use of a taxicab within 
the meaning of paragraph 8 (a) of the Standardized Government 
Travel Regulations. The use of the Airport Transport, Inc. taxicab to 
home in such cases is more in the nature of use of a special convey- 
ance under paragraph 11 of the referred-to regulations and that cost 
thereof may not be certified for payment in the absence of an admin- 
istrative determination of advantage to the Government as required 
by said paragraph 11. 

The voucher is returned herewith. 


[B-106884] 


Compensation—Promotions—Simultaneous Statutory Pro- 
motion Restriction Enactment 


The provisions of section 1310 of the act of November 1, 1951, providing that no 
person in any executive department or agency whose position is subject to the 
Classification Act of 1949, as amended, shall be promoted or transferred to a 
higher grade subject to such act without having served at least a year in the 
next lower grade, is effective from the beginning of the day of approval, since 
the exact hour of the signing of the act cannot be ascertained with any degree 
of exactness, and therefore, the promotion of an employee effective at the begin- 
ning of business on November 1, 1951, is subject to the restrictions contained in 
the cited act. 
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Comptroller General Warren to Juanita S. Mayola, Office of Price 
Stabilization, January 17, 1952: 


Reference is made to your letter of December 6, 1951 (JSM/2933), 
transmitting a pay roll voucher in favor of Vincent J. Augliere for 
the difference in salary between grades GS-12 ($7,240 per annum) and 
GS-13 ($8,360 per annum) during the period November 1 to 24, 1951, 
and requesting a decision whether the voucher may be certified for 
payment under the facts and circumstances hereinafter related. 

It appears that Mr. Augliere was appointed to a GS-12 position 
on May 1, 1951, while serving in a GS-11 position. Because of the 
employee’s experience and qualifications it was determined that he 
should be promoted to GS-13. However, since the employee had not 
been in grade GS-12 for a preceding period of six months as specified 
in section 810 (b) of the Rules and Regulations of the Civil Service 
Commission, in effect at that time, it was necessary to submit the 
proposed promotion to the Commission for approval. The request for 
approval of the promotion was first submitted to the Civil Service 
Commission on August 7, 1951, and was disapproved. A second re- 
quest for reconsideration was made on August 21, 1951, and on Octo- 
ber 8, 1951, the Commission approved the request but with the stipu- 
lation that the promotion should not be made effective earlier than 
November 1, 1951. Accordingly, a personnel action was prepared 
on October 12, 1951, promoting Mr. Augliere to GS-13 effective at 
the beginning of business on November 1, 1951. 

The question now arises whether the promotion became effective 
on November 1, 1951, in view of the enactment on the same date of the 
Supplemental Appropriation Act, 1952, Public Law 253, 82d Con- 
gress, 65 Stat. 758, containing the so-called “Whitten Rider” (section 
1310c of the act) which provides that “No person in any executive 
department or agency whose position is subject to the Classification 
Act of 1949, as amended, shall be promoted or transferred to a higher 
grade subject to such Act without having served at least one year in 
the next lower grade.” The act makes certain exceptions to such 
restriction but presumably they are not applicable in Mr. Augliere’s 
case as your letter makes no mention of any such exceptions. How- 
ever, you do point out that informal advice obtained from the White 
House is to the effect that the Supplemental Appropriation Act for 
1952 was not signed by the President until 5:15 p. m. on November 1, 
1951. Thus, if such act did not become effective until that hour of the 
day it reasonably would follow that the promotion of the employee to 
grade GS-13 which previously had been fixed as effective at the 
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beginning of business on November 1, became consummated prior to 
the operation of section 1310 of said appropriation act. 

Generally, a statute is held to be effective from the beginning of 
the day of approval by the Chief Executive, particularly so where 
there is no evidence to show what hour of the day he approved the 
statute. United States v. Norton, 97 U. S. 164; Lapeyre v. United 
States, 17 Wall. 191; and Lehigh Carriage Company, et al. v. Stengel, 
et al., 95 F. 637. However, in certain cases, where there is evidence 
of the actual time of day that the Chief Executive signs a bill and 
where, in order to do substantial justice or to protect vested rights, 
the courts have looked on the actual time of the signing of a bill and 
have given effect to the same only from that hour. Louisville v. Sav- 
ings Bank, 104 U.S. 469; Burgess v. Salmon, 97 U.S. 381; Richard- 
son’s case (case No. 11777) , 20 Federal Cases 699; and Bristol Mfg. Co. 
v. United States, 77 C. Cls. 182. 

It informally has been ascertained from the office of the assistant 
Executive clerk at the White House that there is no official record 
as to the hour the President signed the Supplemental Appropriation 
Act, 1952, and that the information previously given out as to the 
hour of signature was based solely upon the recollection of officials 
in that office, such recollection, however, not appearing to have been 
based upon any actual witnessing of the signature of the act but 
rather upon normal office procedures. 

From the foregoing, it appears that the time of the signing of the 
Supplemental Appropriation Act, 1952, cannot be ascertained with 
any degree of exactness. As a matter of fact it is possible that the 
act may have been signed in the early morning hours on November 1. 
In any event, this Office may not undertake—on the basis of such 
information—to determine whether there is for application the court 
decisions previously referred to which hold that under certain cir- 
cumstances the court will look to the actual hour of the signing of an 
act by the Chief Executive to ascertain when it first became effective. 
Rather, there is required the application of the general rule that in 
the absence of evidence to show the hour the act was signed it will be 
deemed to be in force from the beginning of the date of approval. 

Accordingly, it is concluded that the Supplemental Appropriation 
Act, 1952, swpra, was in effect at the time the promotions referred to 
in your letter were to become effective and were subject to the restric- 
tion contained in section 1310 thereof. 

The voucher, which is returned herewith, may not be certified for 
payment. 
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[B-106964] 


Civil Defense—Contributions to States—Retroactive Pay- 
ments 


The authorization in section 201 (i) of the Federal Civil Defense Act of 1950 
to make contributions to States on the basis of civil defense programs or proj- 
ects approved by the Administrator includes the authority to make contributions 
upon the Administrator’s approval where the equipment was contracted for and 
purchased by the State after the date a Federal appropriation became available 
for such contribution but prior to the Government’s commitment to contribute 
to the cost thereof; however, retroactive payments may not be made for obliga- 
tions incurred or expenditures made by the States prior to the date the appro- 
priation becomes available to make contributions to the States. 


Comptroller General Warren to the Administrator, Federal Civil 
Defense Administration, January 17, 1952: 


Reference is made to letter of December 29, 1951, with enclosures, 
from the Acting Administrator, requesting decision of certain ques- 
tions which have arisen in connection with contributions to the States 
under the provisions of section 201 (i) of the Federal Civil Defense 
Act of 1950, approved January 12, 1951, 64 Stat. 1249, and appropria- 
tion acts making funds available therefor. 

The questions are set forth in the said letter, as follows: 


(1) May we approve contributions to the States for items of organizational 
equipment contracted for and purchased by them after the date of the Federal 
appropriation from which the contribution will be made but prior to our commit- 
ment to contribute toward the cost of such items? 

(2) May we make contributions in a situation duplicating the above except 
that the State has contracted for the items of equipment prior to the date of the 
applicable Federal appropriation? 

(3) May we make contributions where the State has both contracted for and 
expended monies prior to the date of the applicable Federal appropriation and 
prior to our commitment to contribute to the cost of such items? 


Section 201 of the Federal Civil Defense Act of 1950, 64 Stat. 1248, 
1249, reads, in pertinent part, as follows: 
Sec. 201. The Administrator is authorized, in order to carry out the above- 


mentioned purposes, to— 
* * . + = o * 


(i) make financial contributions, on the basis of programs or projects ap- 
proved by the Administrator, to the States for civil defense purposes * * 
Such contributions shall be made on such terms or conditions as the Adminis- 
trator shall prescribe * * *, 


Section 408 of that act, 64 Stat. 1257, authorizes to be appropriated 
such funds as may be necessary to carry out its provisions. 

The word “approved” is sufficiently broad to encompass both an 
authorization in advance or an approval after the fact. 21 Comp. 
Gen. 921; 22id.749. Thus, the authorization to make contributions to 
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the States on the basis of programs or projects approved by the Admin- 
istrator includes the authority to make contributions upon the Admin- 
istrator’s approval after the fact where the equipment was contracted 
for, and purchased by the State after the date a Federal appropriation 
became available for such contribution. The first question is thus 
answered in the affirmative. 

As to the second and third questions, the matter of making retroac- 
tive contributions in connection with supplies contracted for by the 
States or finally purchased and paid for by them for civil defense 
purposes has been considered by the Congress and its committees on 
several occasions. Thus, in the course of hearings concerning the pro- 
visions of the Third Supplemental Appropriation Act, 1951, approved 
June 2, 1951, 65 Stat. 52, the Administrator submitted a memorandum 
dated March 27, 1951, to the House Appropriations Committee relative 
to the matter. It is stated in the opinion of the General Counsel of 
your administration—which was forwarded with the letter of the 
Acting Administrator—that the said memorandum declared, that 
unless the Congress should authorize otherwise (1) the Administrator 
would not make contributions to match State expenditures made prior 
to the effective date of the appropriation but that (2) “contributions 
would be made to match commitments made prior to the appropriation 
in cases where the actual expenditures were not made until after the 
appropriation became effective.” However, the second proposition 
mentioned does not appear to be clearly brought out in the said mem- 
orandum so as to warrant the conclusion that the Congress was clearly 
aware thereof and intended that contributions would be made in con- 
nection with obligations incurred by the States for civil defense but not 
satisfied by payment at the effective date of the Federal appropriation 
authorizing contributions. That the Congress recognized no such 
distinction and that the memorandum was understood by the Congress 
as merely establishing a policy that no retroactive payments would be 
made in connection with obligations incurred or expenditure made by 
the States prior to a Federal appropriation becoming available, ap- 
pears to be evident from the discussion of the matter on the floor of the 
House. (Congressional Record for April 10, 1951, pages 3682-3). 
Thus, in response to the query of Congressman Seely-Brown as to 
whether a Federal contribution would be authorized if the State of 
Connecticut, subsequent to the enactment of the Federal Civil Defense 
Act but prior to the enactment of a Federal appropriation, obligated 
$300,000 for civil defense purposes, there were read excerpts from the 
memorandum of March 27, 1951, from which it appears both he and his 
colleagues understood no Federal contributions would be forthcoming 
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in connection with such commitment in the absence of further legisla- 
tive action. Also, during the Senate debate on the same bill, such a 
proposed amendment to permit retroactive contributions to be made in 
connection with “projects initiated by the States on or after January 
12, 1951, notwithstanding the fact that State funds therefor were 

> 9 
obligated or expended prior to approval by the Administrator” was 
rejected. Congressional Record for May 9, 1951, page 5265. Further, 
the report of the House Committee on Appropriations on the Supple- 
mental Appropriation Act (H. R. 890, 82d Congress, page 47) on a 
proposal of the Administrator to make retroactive contributions to the 
States for funds expended since January 12, 1951, appears pertinent as 
to such payments for periods prior to the effective date of the appropri- 
ation. The said report states as follows: 

* * * ‘This is directly contrary to the position taken by the Civil Defense 

Administration earlier in the year. The Committee agrees with the previous 
position assumed by the Administration inasmuch as a policy of retroactive 
payments would be detrimental to the civil defense program and contrary to 
fiscal policies of the Federal Government. 
The Senate Committee in its report (Senate Report 891, 82d Congress, 
page 242), in order to ratify previous expenditures, recommended 
certain language which became section 1001 of the Supplemental Ap- 
propriation Act, 1952, 65 Stat. 754, and which reads as follows: 

The appropriations and authority provided in Chapter XI of the third Supple- 
mental Appropriation Act, 1951, approved June 2, 1951, under the heading “Ex- 
penses of defense production” and “Federal Civil Defense Administration,” shall 
be available from and including April 1, 1951, for the purposes respectively 
provided in such appropriations and authority. All obligations incurred during 
the period April 1, to June 1, 1951, inclusive, in anticipation of such appropria- 
tions and authority are hereby ratified and confirmed if in accordance with the 
terms thereof. 

In view of the above legislative history, it appears that the Con- 
gress did not intend or contemplate that retroactive payments would 
be made for obligations incurred or expenditures made by the States 
prior to an appropriation becoming available. Accordingly, the hold- 
ing in A-71315 dated February 28, 1936, that, in the absence of a 
contrary indication, sums appropriated for grants are available for 
use only prospectively from the date of the appropriation and not for 
reimbursing States for expenditures theretofore made or for liquidat- 
ing obligations theretofore incurred appears for application and your 
second and third questions are answered in the negative. However, in 
view of section 1001 of the Supplemental Appropriation Act, 1952, 
funds for contributions to the States made by the Third Supplemental 
Appropriation Act, 1951, for the purchase of “medical supplies and 
equipment” and “for training and education” are available for contri- 
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butions to approved obligations incurred by the States for those pur- 
poses on and after April 1, 1951. 


[B-106139] 


Appropriations—Limitations—Publicity and Propaganda 


Prohibition—Labor-Federal Security Appropriation Act, 
1952 


The publicity or propaganda prohibition contained in section 702 of the Labor- 
Federal Security Appropriation Act, 1952, is not for application to functions of 
the National Labor Relations Board which deal with dissemination to the gen- 
eral public, or to particular inquirers, of information reasonably necessary to 
the proper administration of the laws the duty for the enforcement of which 
falls upon the Board; however, the employment of more than four persons at 
any one time in the preparation of press releases which do not relate primarily 
to the work of the Board is prohibited under said section. 


Acting Comptroller General Fisher to the Chairman, National Labor 
Relations Board, January 18, 1952: 


Reference is made to your letter of October 16, 1951, in which you 
request a decision as to whether the Division of Information of your 
Board is subject to the prohibition contained in section 702, Title VII, 
of the Labor-Federal Security Appropriation Act, 1952, Public Law 
134, 82d Congress, 65 Stat. 223, which reads as follows: 

No part of any appropriation contained in this Act shall be used for publicity 
or propaganda purposes not heretofore authorized by the Congress. 

It is pointed out in your letter that the Congress has authorized, 
in repeated annual appropriation acts, including the Board’s appro- 
priation act for 1952, funds for the positions held by the staff of 
the Division of Information, the functions and activities of the divi- 
sion having been carefully detailed in the budget estimates and justi- 
fications; that the division affords information to the members of the 
general public and parties to official proceedings; that its staff acts as 
liaison with the press and prepares official summaries and other re- 
leases explanatory of the decisions and functions of the Board; that 
the division has been in the past, and currently is, considered neces- 
sary for the National Labor Relations Board to carry out the functions 
vested in it by the Labor-Management Relations Act of 1947, 61 Stat. 
136; and that the division does not engage in any publicity or 
propaganda campaigns. 
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In addition to the above quoted section of the Labor-Federal Se- 
curity Appropriation Act, 1952, there is for consideration section 1315 
of the Supplemental Appropriation Act, 1952, Public Law 253, 82d 
Congress, 65 Stat. 759, which, in pertinent part, is as follows: 


(a) No part of the money appropriated for the fiscal year ending June 30, 
1952, by this or any other Act to the Department of Labor or the Federal 
Security Agency which is in excess of 75 percentum of the amount required 
to pay the compensation of all persons the aggregate budget estimates for per- 
sonal services submitted to the Congress for the fiscal year 1952 contemplated 
would be employed by such Department or such agency, respectively, during such 
fiscal year in the performance of— 


(1) functions performed by a person designated as an information specialist, 
information and editorial specialist, publications and information coordinator, 
press relations officer or counsel, photographer, radio expert, television expert, 
motion-picture expert, or publicity expert, or designated by a similar title, or 

(2) functions performed by persons who assist persons performing the func- 
tions described in (1) in drafting, preparing, editing, typing, duplicating, or 
disseminating public information publications or releases, radio or television 
scripts, magazine articles, photographs, motion-pictures, and similar material, 


shall be available to pay the compensation of persons performing the functions 
described in (1) or (2): Provided, That this section shall not apply to personnel 
engaged in the preparation or distribution of technical, scientific, or research 
publications, the reporting or dissemination of the results of research or inves- 
tigations, the publishing of information or other work required by law to carry 
out the duties of such Department or Agency other than work intended for 
press, radio and television services, and popular publications. 

(b) No provision in any Act appropriating funds for the fiscal year ending 
June 30, 1952, shall be deemed to limit the amount of any appropriation made 
to any Department, agency, or corporation which may be used to compensate 
persons engaged in the performance of functions described in paragraph (1) 
or (2) of subsection (a) of this section, if the aggregate number of persons 
employed during such fiscal year by such Department, agency, or cor poration in 
the performance of such functions does not exceed four at any time * * 

In determining what the Congress intended to encompass by the 
words “publicity or propaganda purposes” contained in section 702 
of the Labor-Federal Security Appropriation Act, 1952, resort must 
be had to the legislative history of that act. It appears that the sec- 
tion was offered as an amendment by Congressman Smith of Wiscon- 
sin (page 4206, Congressional Record for April 18, 1951.) Mr. Smith 
stated that “the purpose of this amendment is to prevent as far as 
possible the spending of unreasonable amounts for propaganda and 
publicity purposes,” that “it in no way affects the amount as author- 
ized in this bill” and that “the two agencies affected are Labor and 
Federal Security.” It must be noted, however, that other agencies, 
including the National Labor Relations Board, were in fact affected 
thereby. In reply to a question as to whether the language might not 
jeopardize publication by the Children’s Bureau of pamphlets per- 
taining to the training of children and, also, the entire program of 
the National Security Agency, Congressman Smith replied that it 
would not, that it seemed to him that “we can well distinguish between 
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what is propaganda and what is educational matter.” On page 4207 
of the Congressional Record for April 18, 1951, Congressman Phillips 
of California stated: 

The gentleman’s amendment runs only to matters which have not had the 
support or the approval of the Congress. The matter of getting out booklets 
has always had the approval of Congress through action of the committee on 
which the gentleman serves. 

Similarly, in the legislative history of other stautory provisions 
limiting, rather than prohibiting, the expenditure of sums for pub- 
licity purposes, it is indicated that the intent is to prevent publicit 

y pur} ’ I y 
of a nature tending to emphasize the importance of the agency or 
activity in question. For instance, Senator Byrd, in explaining the 
amendment which became section 604 of the Independent Offices Ap- 
propriation Act, 1952, Public Law 137, 82d Congress, 65 Stat. 291, 
292, stated—page 6890, Congressional Record for June 19, 1951— 

The effect of the amendment would be, as I said, to limit expenditure of funds 
appropriated in this act for personal service to 75 percent of the amount re- 
quested by the President in his budget estimates to pay employees whose 
functions are those of publicity experts and their assistants, and those engaged 


in related supporting activities, such as typing, mimeographing, mailing, and so 
forth. 


* ~ * * & * a 

Individual glorification of bureaucrats and political propaganda constitute the 
press service problem which this amendment seeks to curtail. It has been a 
problem for a long time. Since 1913, as I said, there has been a statute on the 
books providing that no money appropriated by Congress shall be used for the 
compensation of any publicity expert unless specifically appropriated for that 
purpose. 

It will be noted that sub-section 1315 (a) of the Supplemental 
Appropriation Act, 1952, supra, does not apply to all funds appro- 
priated in the Labor-Federal Security Appropriation Act, 1952, but 
only to funds appropriated for the fiscal year ending June 30, 1952, 
to the Department of Labor and the Federal Security Agency. Funds 
for the National Labor Relations Board, having been separately pro- 
vided for in Title III of the Labor-Federal Security Appropriation 
Act, are not, therefore, affected by said sub-section but are affected 
by the quoted provisions of sub-section 1315 (b). Thus the provi- 
sions of section 702 of the Labor-Federal Security Appropriation Act, 
1952, as modified by said sub-section 1315 (b), still are for application. 

On page 650 of the United States Government Organization Manual 
1951-52 are listed the publications of the National Labor Relations 
Board which, it is understood, are prepared and distributed by your 
Division of Information. These are: Decisions and Orders, Table of 
Cases Decided, Rules and Regulations, Court Decisions Relating to 
NLRA, Index of Court Decisions, Legislative History of Labor Man- 
agement Relations Act, 1947, and Miscellaneous Information Material. 
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Representative examples of these which are available in this Office 
indicate that, with the possible exception of certain press releases which 
report speeches of members of the Board, they do not fall within the 
class of material the prohibition of the issuance of which was contem- 
plated by the Congress in the enactment of section 702 of the Labor- 
Federal Security Appropriation Act, 1952. 

It appears clear, therefore, that the prohibition contained in said 
section 702 would not be for application to those functions of your 
Division of Information which deal with dissemination to the general 
public, or to particular inquirers, of information reasonably necessary 
to the proper administration of the laws the duty for the enforcement 
of which falls upon your Board. On the other hand, the employment 
of more than four persons at any one time in the preparation of press 
releases which do not deal primarily with such information well might 
be construed as being prohibited under section 702 of the Labor- 
Federal Security Appropriation Act, 1952, as modified by subsection 
1315 (b) of the Supplemental Appropriation Act, 1952. 

Your submission is answered accordingly. 


[B-107130] 


Compensation—Retroactive Salary Increases—Positions 
With Aggregate Compensation Limitation 


Employees performing part-time duties in classified positions under excepted 
appointments subject to Civil Service regulation 6.101 are compensated in accord- 
ance with the rates prescribed in the Classification Act of 1949, as amended, and 
while the retroactive increase provided by the amendatory act of October 24, 1951, 
has the effect of causing such employees to receive compensation in excess of $900 
per annum, the limitation prescribed for excepting their positions from the 
competitive system, such excess is not to be considered as depriving the employees 
of the retroactive increase in compensation authorized by the amendatory act. 


Comptroller General Warren to Dee R. Conant, Department of 
Justice, January 18, 1952: 


There has been considered your letter of December 14, 1951, your 
reference 56221/941-D, requesting a decision of this Office as to the 
propriety of certifying for payment a supplemental pay roll for retro- 
active compensation under Public Law 201, approved October 24, 1951, 
65 Stat. 612, amending the Classification Act of 1949, 63 Stat. 965. 
The facts involved and the question submitted for decision are set forth 
in your letter as follows: 


There has been prepared for my signature as an Authorized Certifying Officer 
for this Service, a Supplemental Payroll (Form 1128) in the amount of $76.50. 
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This amount represents retroactive pay increases presumed due several employees 
of this Service under the provisions of Public Law 201, approved October 24, 1951. 
These employees are performing part-time duties in a classified position under 
(excepted) appointments subject to Civil Service regulations 6.101 (g). 

The amount shown above, if certified for payment, will result in these employ- 
ees” total calendar year earnings exceeding the $900 limitation allowed by their 
appointments. On that fact, a question has arisen as to whether I should certify 
for payment this amount. * * * 


When request is made by a certifying officer under authority of 
section 3 of the act of December 29, 1941, 55 Stat. 876, for a decision 
by the Comptroller General upon a question of law the voucher pre- 
sented to him for certification must accompany the request for decision. 
26 Comp. Gen. 797; 21 ¢d. 1128. In the instant case no voucher was 
submitted, but since the specific question presented is stated to have 
arisen in connection with a voucher that has been prepared for your 
signature, and presumably has been presented to you for certification, 
the failure to forward the voucher will not, in this instance, be con- 
sidered as precluding a decision in the matter presented. 

The Civil Service regulation 6.101 enumerates the positions ex- 
cepted from the competitive service, to which appointments may be 
made without examination by the Commission. The positions thus 
excepted are not thereby taken out of the purview of the Classification 
Act. See 20 Comp. Gen. 451. In a discussion contained in Office 
decision of August 5, 1939, 19 Comp. Gen. 160, as to the nature of the 
Civil Service regulations and the Classification Act of 1923, similar 
in purpose to the current Classification Act, it was stated: 

The Civil Service laws and regulations, having to do with appointments, and 
the Classification Act of 1923, having to do with the fixing of salary rates, are 
separate and distinct .with entirely different scopes and purposes. 17 Comp. 
Gen. 578; 18 id. 796. The fact that appointments to the positions listed in your 
letter are excepted from competitive examination does not exempt the positions 
from the Classification Act. 4 Comp. Gen. 827; 18 id. 223. 

The compensation to be received by the involved employees in their 
classified positions must be with regard to the rates prescribed in the 
Classification Act of 1949, as amended, and the fact that the retro- 
active increase provided by Public Law 201 amending said Act has 
the incidental effect of causing the involved employees to receive 
compensation in excess of $900 per annum, the limitation prescribed 
for excepting their positions from the competitive system, cannot 
be considered as depriving the employees of the retroactive increase 
in compensation granted by Public Law 201. It has been informally 
ascertained from the Civil Service Commission that any payment in 
excess of such limitation in situations of this kind, where no bad 
faith is involved, would not constitute grounds for vitiating the ex- 
cepted appointment. 
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You are advised, therefore, that if retroactive compensation under 
Public Law 201 is otherwise payable to the employees, the fact that 
such payment causes the $900 limitation of their excepted appoint- 
ments to be exceeded is not considered as inhibiting such payment. , 


[B-104780] 


Compensation—Within-Grade Salary Advancements—Reg- 
ular Part-Time Employees—Waiting Period Requirements 


The term “regular part-time employees” as used in Civil Service Commission 
Regulations, promulgated pursuant to the Classification Act of 1949, as amended, 
prescribing the waiting period requirements for within-grade salary advances for 
such employees, includes only those permanent part-time employees who serve in 
a regular workweek tour of duty, administratively scheduled in advance, of 
which the employees have prior notice. 


Regular part-time employees, not on authorized leave, who fail to work on a 
scheduled workday are considered under Civil Service Commission Regulations 
prescribing waiting period requirements for within-grade salary advancements 
to be in a leave without pay status so that, where such an absence exceeds two 
weeks in any required period for a salary step increase, the period must be ex- 
tended by the number of workdays without pay in excess of two weeks before 
the employee is entitled to the within-grade advancement. 


Acting Comptroller General Yates to the Secretary of the Treasury, 
January 21, 1952: 


Reference is made to your letter of July 19, 1951, requesting decision 
with respect to the application of the Civil Service Regulation, section 
25.11 (e), 21, page 314, of the Federal Personnel Manual, infra, to 
certain WAE employees of the Bureau of Customs who are paid at an 
hourly rate based upon salary schedules in the Classification Act of 
1949, described in your letter as follows: 


1. Employees appointed under the provisions of section 6.101 (g) of the civil 
service regulations may be scheduled to perform services between specified hours 
during each of 5 days per week as for example, 3 p. m. to 6 p. m., Monday through 
Friday. 

2. Employees appointed under the provisions of section 6.101 (g) may be sched- 
uled to perform services between specified hours on less than 5 specified days per 
week as for example, 1 p. m. to 4 p. m., Monday, Wednesday, and Friday. 

3. Employees who usually work between certain specified hours during 5 or 6 
days per week but whose assignment may be changed at any time to meet existing 
conditions as for example, an employee usually working from 3 p. m. to 6 p. m. at 
one factory and from 6:30 a. m. to 9 a. m. at another factory, Monday through 
Friday, but whose assignment is subject to change so that during one week he may 
work sufficient hours to require the payment of overtime under the Federal 
employees Pay Act of 1949, while during another week he will perform no work at 
all or will work only on a few of the usual days. 

4. Employees may be assigned to a variable schedule as for example, Monday, 
Wednesday, Friday, 8 a. m. to 12 noon and 2 p. m. to 4 p. m., and Tuesday and 
Thursday, 8 a. m. to 12 noon. 
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5. Employees may be assigned to an “on call schedule” which may vary from 
day to day and from week to week as for example, on the first week the “schedule” 
worked was Monday, 3 p. m. to 6 p. m., Tuesday through Friday, 2 p. m. to 4 p. m., 
and Saturday, 3 p. m. to 6 p. m. ; the next week the “schedule” worked was Monday 
through Thursday, 1 p. m. to 2 p. m. and Friday, 3 p. m. to-6 p. m.; and on the 
third week and subsequent weeks still other “schedules” were worked. 


The referred-to regulation provides as follows: 


25.11 (e) Waiting period is the minimum time requirement of creditable service 
without an equivalent increase in compensation in order to be eligible for consid- 
eration for a periodic step-increase. The waiting period for either full-time or 
regular part-time employees is 52 calendar weeks for grades with step-increases of 
less than $200, and 78 calendar weeks for grades with step-increases of $200 or 
more. (A calendar week is a total of any 7 calendar days before, beginning with, 
or after a specified day.) Creditable service in the computation of waiting 
periods includes: 

(1) Continuous paid civilian employment in any branch (executive, legislative, 
or judicial) of the Federal Government, or in the municipal Government of the 
District of Columbia, including advance annual or sick leave, and service under a 
temporary appointment or compensated at a per diem or hourly rate * * #* 
but not including service paid at overtime rates. * * * 

(2) Leave without pay or furlough not in excess of two workweeks. 

Pursuant to a request of this Office, the Civil Service Commission has 
advised, in substance, that a “regular part-time employee” is one who 
serves a regular tour of duty, administratively scheduled in advance, 
of which the employee has prior notice. Section 701 (a) of the Classi- 
fication Act of 1949, 63 Stat. 967, as amended, provides in part, as 
follows: 

Each officer or employee compensated on a per annum basis, and occupying a 

permanent position within the scope of the compensation schedules fixed by this 
Act, who has not attained the maximum scheduled rate of compensation for the 
grade in which his position is placed, shall be advanced in compensation succes- 
sively to the next higher rate within the grade at the beginning of the next pay 
period following the completion of (1) each fifty-two calendar weeks of service if 
his position is in a grade in which the step-increases are less than $200, or (2) 
each seventy-eight calendar weeks of service if his position is in a grade in which 
the step-increases are $200 or more, subject to the following conditions: 
In view of the language “calendar weeks of service” appearing in the 
act the above-stated definition necessarily must contemplate the ad- 
ministrative scheduling of tours of duty for regular part-time employ- 
ees in terms of workweeks, that is, there must be established for such 
employees an administrative workweek similar to that required for 
full-time employees by section 604 (a) of the Federal Employees Pay 
Act of 1945, 59 Stat. 295, 303. 

In accordance with the foregoing only those permanent part-time 
employees serving the tours of duty illustrated in your letter by ex- 
amples 1 and 2, clearly are regular part-time employees within the 
purview of the said section 25.11 (e). In example 4, if the variance 
referred to consists merely of scheduling different hours of duty for 
different days in the workweek in fixing the weekly tour of duty, 
employees working such duty tours similarly may be regarded as 
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regular part-time employees. With respect to employees covered by 
examples 3 and 5, a definite determination may not be made upon the 
facts recited in your letter. However, the stated duty tours appear 
to lack the necessary degree of regularity, fixity, and certainty to 
bring the employees working thereunder within the scope of the regu- 
lation. Accordingly, employees covered by examples 1, 2, and 4, 
otherwise qualifying, may be considered eligible for periodic within- 
grade promotions upon completion of the waiting period prescribed 
in the said regulation. Should any such employees, not on author- 
ized leave, fail to work on any of the scheduled workdays, such days 
would constitute days without pay ; and if they exceed two workweeks 
in any required eligibility period for a within-grade salary advance- 
ment the period must be extended by the number of workdays without 
pay in excess of two workweeks before the employee would be en- 
titled to a within-grade advance. If the days without pay do not 
exceed two workweeks they may be disregarded in computing the 
period for within-grade salary advance. 


[B-98701] 


Compensation—Discharges, Suspensions, Ete.—Restora- 
tion—Disposition of Deductions for Outside Earnings 


In making payment of compensation for periods of employee's unjustified sus- 
pension from the service under the act of August 24, 1912, as amended by the 
act of June 10, 1948, the deductions for earnings through other employment 
during the period involved are not for transfer to miscellaneous receipts but 
should remain to the credit of the salary appropriation from which payment 
is made 


Comptroller General Warren to H. W. Bresnahan, Post Office 
Department, January 22, 1952: 


Reference is made to your letter of December 20, 1951, enclosing 
a voucher in favor of Mr. John G. Frain, a former employee of the 
Department, for compensation under the act of June 10, 1948, 62 Stat. 
354, amending the act of August 24, 1912, 5 U. S. C. 652, and re- 
questing a decision whether the voucher may be certified for payment 
under the following facts and circumstances, 
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It is reported that Mr. Frain was suspended without pay for the 
period March 18, 1949, to and including July 11, 1950, under the pro- 
visions of Executive Order 9835, Mar. 21, 1947, which action was 
based upon the Post Office Department Loyalty Board’s finding that 
reasonable grounds existed for believing the employee disloyal to the 
United States. That finding subsequently was reversed by the Loy- 
alty Review Board of the Civil Service Commission, upon the basis 
of which Mr. Frain was restored to duty on July 12, 1950; however, 
he resigned from the service on July 23, 1950. 

The voucher covers payment of compensation at the rate the em- 
ployee was receiving on the date of his suspension from the service 
less amounts earned from other employment during the period of 
suspension, which action is in accordance with the provisions of the 
above-mentioned act. However, a doubt has arisen whether the 
amount of the deduction representing outside earnings should be de- 
posited to the credit of the salary appropriation involved or deposited 
to miscellaneous receipts. 

While not so stated in your letter, it appears from other corre- 
spondence enclosed therewith that Mr. Frain has brought suit in the 
Court of Claims for recovery of compensation during the period of 
his suspension, which case is still pending. However, information 
informally obtained from the Department of Justice is to the effect 
that that Department is agreeable to payment of Mr. Frain’s claim 
administratively upon the authority of the recent case of Mendez v. 
United States, 119 C. Cls. 345, and will make the necessary arrange- 
ments for dismissal of Mr. Frain’s suit in the Court of Claims at the 
time the payment is processed. 

Assuming that Mr. Frain otherwise meets the conditions of the act 
of August 24, 1912, as amended by the act of June 10, 1948, supra, 
there is perceived no objection to the payment as proposed and you 
may be advised that the deduction for earnings through other employ- 
ment during the period involved should remain to the credit of the 
salary appropriation involved, there being no requirement for trans- 
fer of said deduction to miscellaneous receipts. 

Accordingly, the voucher, which is returned herewith, may be certi- 
fied for payment with the understanding, as previously indicated, 
that arrangements will be made with the Department of Justice for 
dismissal of Mr. Frain’s suit in the Court of Claims at the time said 
payment is released to the claimant. 
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[B-107070] 


Compensation—Retroactive Salary Increases—Employees 
Assigned From Classified to Wage Board Positions 


Employees who were assigned from classified positions to wage board positions 
during the period covered by the retroactive compensation provision of the 
increased compensation afnendment to the Classification Act of 1949, are not 
entitled, under administrative regulations designed to save their compensation 
upon such assignment, to an adjustment of compensation in the wage board 
positions where the effect would be to increase retroactively the rates of such 
positions. 


An employee who was reassigned from a wage board position to a classified 
position during the period covered by the retroactive compensation provision 
of the increased compensation amendment to the Classification Act of 1949 and 
placed in the second step in his grade in order to be compensated at not less 
than his previous salary rate, pursuant to administrative regulations, should 
have his salary adjusted to the new rate for the first step of his grade retroactive 
to the date of reassignment. 


Comptroller General Warren to the Secretary of the Air Force, 
January 22, 1952: 


Reference is made to your letter of December 14, 1951, requesting 
a decision as to whether the retroactive increases granted by section 
6, Public Law 201, approved October 24, 1951, 65 Stat. 615, to em- 
ployees occupying positions subject to the Classification Act of 1949, 
as amended, may be saved to them by adjustment pursuant to admin- 
istrative regulations, when such employees were assigned, during the 
period covered by the retroactive provision, to positions the compen- 
sation of which is fixed by wage boards. 

Your letter, in part, is as follows: 


As you are aware, Wage Board salary rates for this Department are based 
upon locality wage surveys under the direction and administrative authority of 
this Department and of the Army-Air Force Wage Board. Our administrative 
regulations in effect now, and during the period in question, provide that when 
an employee is changed from a Classification Act position to a Wage Board posi- 
tion his salary will be retained if not in excess of the maximum of the rate 
range for the Wage Board grade. If his existing salary rate falls between 
two Wage Board position step rates, his new salary will be established at the 
higher of the two steps. Discretionary authority to save or reduce salary has 
therefore been exercised by the Department and is not vested in appointing 
officers. For example, an employee in the minimum step of grade GS—5, $3100 
per annum ($1.49 per hour), was changed on August 5, 1951 to a Wage Board ° 
job with an hourly rate range of $1.46, $1.52, $1.58 and $1.64. Under the cited 
regulation his salary was set in the Wage Board position at $1.52. On October 
24, 1951 the employee became eligible for retroactive payment for services 
rendered in the Classification Act position from July 8 to August 5, 1951. 
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1. In the illustration made in paragraph 2, above, may the employee's salary 
be established at the fourth step in the Wage Board schedule ($1.64 per hour 
which corresponds to the current Classification Act salary schedules for a GS-5) 
retroactively to August 5, 1951? 

2. Would your holding on the above question apply equally to changes from 
Wage Board to Classification Act positions? For example, a Wage Board em- 
ployee earning $1.52 per hour was reassigned to a grade GS-5 position on 
August 19, 1951. In order to compensate the employee at not less than his pre- 
vious rate he was placed at the second step of grade GS-5, $3,225 per annum 
($1.55 per hour). Is it now required that the employee’s salary be changed 
retroactively to the minimum step of grade GS-5, $3,410 per annum ($1.64 
per hour)? 


In Office decision of November 6, 1951, B-106332, 31 Comp. Gen. 
163, to the Secretary of Commerce, referred to in your letter, it was 
held the retroactive provision of Public Law 201 applied, so far as 
here concerned. only to employees whose positions were subject to 
the Classification Act of 1949, 63 Stat. 954. While there is recog- 
nized a distinction between an administrative regulation designed to 
save an employee’s compensation when he is assigned from a classifica- 
tion act to a wage board position, or vice versa, and one which directly 
purports to increase salaries retroactively, nevertheless, the effect of 
such a regulation operating upon the retroactively increased rates 
of classification act employees, would be to increase retroactively 
contrary to the intent of the statute the rates to which such employees 
would be entitled when assigned to wage board positions. See deci- 
sion of November 6, 1951, B-106332, 31 Comp. Gen. 163. Accord- 
ingly, the question in your letter relative to case 1 must be answered 
in the negative. 

In case 2 the employee was restored to a classification act position 
in the second step of grade GS-5 at $3,225 per annum on August 19, 
1951. Upon the date of enactment of Public Law 201, supra, the em- 
ployee’s salary should have been adjusted to the new rate for the 
first step of grade GS-5, that is, $3,410 per annum, effective August 
19,1951. See generally, answers to questions 4 and 5, Office decision 
of November 6, 1951, B-106337, 31 Comp. Gen. 166, to the Chairman, 
United States Civil Service Commission. 


[B-107385J 


Lump-Sum Leave Payments—Refunds Upon Reemploy- 
ment—Annual and Sick Leave Act of 1951 


Inasmuch as the Annual and Sick Leave Act of 1951 which coordinated and 
made uniform the various leave systems did not create any new obligations 
or affect any actions which might have been taken prior thereto, an employee 
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whose lump-sum payment for leave upon change of positions involving different 
leave systems covered leave which extended beyond the effective date of the 
act is not required to refund any portion of the lump-sum payment. 


Comptroller General Warren to John N. Leebrick, Department of 
Commerce, January 22, 1952: 


Reference is made to your letter of January 10, 1952, transmitting 
a pay roll voucher in favor of Miss Darlene Maupin covering a lump- 
sum leave payment and requesting a decision whether the voucher may 
be certified for payment under the following facts and circumstances. 

It is reported that the employee involved was serving under an 
indefinite appointment on December 22, 1951, the date on which such 
appointment was terminated, and effective the following day, namely, 
December 23, 1951, the employee was given a temporary appointment 
limited to June 30, 1952. Under the Lump-Sum Leave Act of De- 
cember 21, 1944, 58 Stat. 845, and Office decision of October 14, 1946, 
26 Comp. Gen. 259, the employee is entitled to a lump-sum leave pay- 
ment for her accumulated and accrued annual leave because of her 
being transferred or appointed to a position under a different leave 
system. However, since the amount of leave to be covered by any such 
lump-sum leave payment would extend through the close of 4 hours 
on January 10, 1952, a date beyond the date the Annual and Sick 
Leave Act of 1951, contained in Public Law 233, 82d Congress, 65 Stat. 
672, became effective, namely, January 6, 1952, establishing a common 
leave system, your doubts in the matter consist of whether (1) pay- 
ment should be made for 64 hours of leave which would carry the 
employee through January 5, 1952, and the balance of leave trans- 
ferred, (2) a lump sum payment should be made for the entire amount 
of leave, or (3) whether, if full payment be made, a refund should be 
required covering “the period January 7[6] through close of 4 hours 
January 10, 1952.” 

Section 1 of the act of December 21, 1944, 58 Stat. 845, requires 
that when an employee is separated from the service he shall be paid 
compensation in a lump sum for all accumulated and accrued annual 
or vacation leave to which he is entitled under existing law. How- 
ever, if he is employed under the same leave systeni prior to the ex- 
piration of the period covered by such leave payment, he must, under 
said act, refund to the employing agency an amount equal to the com- 
pensation covering the period between the date of reemployment and 
the expiration of such leave period, in which case the employee is 
entitled to a recredit of the leave represented thereby. Also, in sec- 
tion 3 of said act, it is provided that a lump-sum payment for annual 
leave be made to an employee when he transfers to agencies under 
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different leave systems. While said section 3, 58 Stat. 846, contains 
no specific provision requiring refund of a lump-sum leave payment 
in the event an employee is again transferred under the same leave 
system prior to the expiration of the period covered by the lump-sum 
leave payment, nevertheless, the decisions of this Office have regarded 
the refund requirement equally applicable even though the lump- 
sum leave payment were predicated upon a transfer to a d_fforent leave 
system rather than an outright separation from the service. See 27 
Comp. Gen. 472; 29 id. 305. 

One of the purposes of the Annual and Sick Leave Act of 1951 was 
to coordinate and make uniform the various systems of leave pre- 
vailing in the Government service. There is no indication that the 
framers of that act intended to creat any new obligations or affect any 
actions which might have been taken prior to the effective date of 
the act. Asa matter of fact, the savings provisions of section 208 of 
said act tend to indicate that it was desired that the change-over occur 
with as little disturbance as possible. 

Accordingly, it seems reasonable to conclude that the refund re- 
quirements of the lump-sum leave act would be applicable only if 
the reemployment were such as to have required a refund under the 
leave statutes as they existed prior to their repeal on January 6, 1952, 
by the Annual and Sick Leave Act of 1951. Since the circumstances 
of the reemployment in the instant case would not have required a 
refund of any portion of the lump-sum leave payment at the time 
the employee became entitled thereto on December 22, 1951, and, as- 
suming that no other change in her status occurred during the period 
covered by the payment, which would require such a refund, you are 
advised that the leave payment may be processed in the entire amount, 
and without requiring a refund of any portion thereof. Compare 29 
Comp. Gen. 305. 

The voucher, which is returned herewith, may be certified for pay- 
ment, if otherwise correct. 


[B-107411] 


Bids—Preparation Responsibility 


The responsibility for the preparation and submission of a bid is upon the bidder, 
which includes ascertaining the exact cost of any supplies to be obtained from 
its supplier, and therefore, a bid may not be disregarded or corrected on the basis 
that the bidder’s supplier increased prices after submission of the bid. 
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Comptroller General Warren to K. G. Springen, Department of the 
Air Force, January 22, 1952: 


I have your letter of January 9, 1952, with enclosures, requesting a 
decision as to the action to be taken with respect to the request for an 
increase in price in a bid dated October 29, 1951, submitted by McNally 
Bros. Machine Company, Grantsburg, Wisconsin. 

The Air Matériel Command, Procurement Division, Wright-Pat- 
terson Air Force Base, Dayton, Ohio, by invitation No. (IFB)33- 
600-5243, as amended, requested bids—to be opened November 15, 
1951—for furnishing 11,984 antennas of like specifications called for 
under nine items. In response thereto, the McNally Bros. Machine 
Company submitted a bid wherein it offered to furnish the antennas 
under each of items Nos. 1 to 9, inclusive, at a unit price of $17.91. It 
appears that a bid bond accompanied the bid, as required. 

In your letter you state that because of previously negotiated prices 
and known processing difficulties, it was determined that certain bid- 
ders, including McNally Bros. Machine Company, should be requested 

to verify their bid prices. By telegram of December 5, and confirming 
~ letter of December 11, 1951, the company confirmed its unit price of 
$17.91 on all items, but requested that a correction be made in the 
extension of its bid on item No. 2 so that the total bid for said item 
covering 49 antennas will be $877.59 instead of $340.59 and that the 
aggregate bid for the nine items be increased to $214,633.44 so as to 
reflect the aforesaid requested correction as to item No.2. Ina tele- 
gram of December 28, 1951, the company advised that due to a price 
change received from its supplier, its bid price was thereby increased 
to $24.96 on “items 1 through 8” and requested that in the event said 
revision in the bid price cannot be authorized that it be allowed to 
withdraw its bid. 

The abstract of bids shows that the six next lowest responsive bids 
ranged as follows: 


Item No.: Unit price Item No.: Unit price 
Rc icsiaatpntacadiatailnciee Anita $20. 30 to $29. 67 SS $20. 44 to $29. 67 
ty cisccnbinietneshibinacanns 20.44 to 29.67 en 20.44 to 29. 67 
Niccan-ibcintianwiasiniainciaaatinite 20.44 to 29.67 Direc iliac deninpiiopeies 20.44 to 29. 67 
i ciat anodonincaeakeisiaas 20.30 to 29. 67 iki ini teoenteihoestbinsitis 20.44 to 29. 67 
Dikitsy thane eeiioen 20.44 to 29. 67 


Thus, the unit price of $17.91 quoted by McNally Bros. Machine Com- 
pany on each of items Nos. 1 to 9, inclusive, is not out of line with the 
six next lowest bids received on said items. It appears that said 
company has not at any time alleged that an error was made in its bid, 
rather the increase in the bid prices is requested on the basis that its 
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supplier increased its prices after the company submitted its bid. 
In that connection it may be stated that the responsibility for the 
preparation and submission of a bid is upon the bidder. See Frazier- 
Davis Construction Company v. United States, 100 C. Cls. 120, 123. 
Such responsibility includes ascertaining the exact cost of any supplies 
to be obtained from its supplier. If the company did not obtain a 
firm price from its supplier on which to compute its bid and the sup- 
plier increased its price subsequent to the date on which the company 
submitted its bid, that is a matter with which the Government is not 
concerned and does not afford any basis for authorizing an increase 
in the prices bid by the company. Since said bid prices are not out of 
line with the several next lowest bids, a contract based thereon 
would not be unconscionable. 

Accordingly, unless the period specified in the bid for acceptance— 
or any extension thereof—has expired, there appears no legal basis for 
disregarding or correcting the bid of the McNally Bros. Machine 
Company. 

The papers are returned herewith. 


[B-106914] 


Officers and Employees—Suspension in Interest of National 
Security—Recredit of Annual Leave Upon Reinstatement 


An employee who is placed on leave with pay prior to action being taken pur- 
suant to the act of August 26, 1950, to suspend him -vithout pay in the interest 
of national security and who, after suspension without pay, subsequently is 
restored to duty and allowed compensation for the period of such suspension, 
is not entitled under said act to a recredit of leave for the period of leave with 
pay prior to suspension without pay. 


Comptroller General Warren to the Secretary of State, January 23, 
1952: 


Reference is made to letter dated December 6, 1951, reference L/A, 
from the Acting Deputy Under Secretary, requesting a decision as 
to whether an employee who, in the interest of national security, 
is suspended under authority of the act of August 26, 1950, Public 
Law 733, 64 Stat. 477, and who subsequently is restored to duty, may 
be recredited with annual leave granted and used by him during the 
period of his suspension. 

It is stated in the letter that it has been the Department’s practice 
to carry certain employees on annual leave when suspended under 
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Public Law 733 for the reason that some employees, such as employees 
stationed abroad, would be without means of support for themselves 
and their families if suspended without pay for a period of indefinite 
duration pending investigation and final determination of their cases; 
and that the employees who used their annual leave during the period 
of their suspension under such circumstances have used it as much 
for the convenience of the Government as for the convenience of 
themselves and should not be penalized by receiving less compensation 
than that to which they would have been entitled had they been on 
leave without pay during the entire period. Also, it is stated to be 
the view of the Department that if such leave is not recredited in the 
event they are restored to duty they would not, in effect, have been 
compensated for the period of their suspension as contemplated by the 
statute; and that Public Law 733 authorizes the Secretary of State, 
in his discretion, not only to suspend an employee summarily but also 
to recredit the annual leave he took while so suspended, in the event 
it is determined that he should be restored to duty and allowed com- 
pensation for the period of suspension. 

Section 1, Public Law 733, 64 Stat. 466, 477, authorizes the Secretary 
of State and the heads of other named departments and agencies to 
“suspend without pay” any civilian employee of such agency when 
deemed necessary in the interests of national security and, following 
such investigation and review as the Secretary deems necessary, to 
terminate the employment of such suspended employee. Section 1 of 
the act further provides, in pertinent part, as follows: 

* * * Provided further, That any person whose employment is so sus- 
pended or terminated under the authority of this Act may, in the discretion of 
the agency head concerned, be reinstated or restored to duty, and if so reinstated 
or restored shall be allowed compensation for all or any part of the period of 
suspension or termination in an amount not to exceed the difference between 
the amount such person would normally have earned during the period of such 
suspension or termination, at the rate he was receiving on the date of suspension 
or termination, as appropriate, and the interim net earnings of such 
pom: * * * 

As indicated above, Public Law 733, authorizes the head of the 
agencies involved to suspend an employee without pay. The relief 
granted by the act for the payment of compensation to employees who 
are restored to duty following suspension relates solely to the period 
of such suspension without pay. That is to say, the relief accorded 
by the act attaches to the employee from the time he has been sus- 
pended without pay, and not during a period of so-called “suspension,” 
when he is on leave with pay. 

It repeatedly has been held by this Office that under the 1936 leave 
act, 49 Stat. 1161, it was within the administrative discretion to place 
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an employee on annual leave with or without the employee’s consent, 
whenever it was deemed expedient to do so for administrative reasons. 
See 28 Comp. Gen. 526. Such rule doubtless would be equally appli- 
cable under the Annual and Sick Leave Act of 1951, approved October 
30, 1951, Public Law 233, 65 Stat. 679. Hence, ample authority ex- 
isted prior to Public Law 733 for you to place an employee on leave 
with pay when it was deemed necessary in the interest of national 
security or for other reasons. Thus the Department’s statement to 
the effect that certain employees are placed on leave with pay under 
authority of Public Law 733, is not understood. The legislative his- 
tory of Public Law 733 shows that one of the purposes intended to be 
accomplished thereby was to provide authority for summarily sus- 
pending an employee without pay where other methods, such as by 
transferring the employee or by placing him on leave with pay, were 
not satisfactory in immediately overcoming the security risk of the 
employee. 

Accordingly, where an employee is placed on leave with pay prior 
to action taken pursuant to Public Law 733 to suspend the employee 
without pay in the interest of national security, and the employee 
subsequently is restored to duty and allowed compensation for the 
period of suspension without pay, it must be held that Public Law 733 
may not be considered as authority for the adjustment of leave cover- 
ing a period during which leave with pay was taken prior to the sus- 
pension without pay under Public Law 733. Compare B-99992, 
August 20, 1951, 31 Comp. Gen. 38. 


[B-106989] 


Compensation—Unelassified Positions Changed to Classi- 
fied—Saved Compensation—Increases Under the Classifi- 
cation Act of 1949, as Amended 


An employee whose unclassified position was classified under the Classification 
Act of 1949 in a grade with no longevity step and whose rate of pay, which was 
above the maximum scheduled rate of the grade, was saved under section 1105 
(b) of the act, is not entitled to a salary adjustment under section 1 (b) of the 
increased compensation amendment of October 24, 1951, to the act; however, as 
the employee’s saved salary is less than the new maximum scheduled rate estab- 
lished by the increased compensation amendment for the grade he is entitled, 
from the effective date thereof, to be advanced to a higher salary step under the 
within-grade promotion provisions of section 701 of the act, as amended. 
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Comptroller General Warren to the Administrator, General Services 
Administration, January 23, 1952: 


Reference is made to your letter of December 10, 1951, requesting 
decision with respect to the proper salary payable since the passage of 
the act of October 24, 1951, Public Law 201, to Mr. Charles H. Wagner 
whose position was unclassified prior to the Classification Act of 1949, 
63 Stat. 954, but which was classified under that act in GS-13, the 
maximum salary rate of which grade was $8,600 at that time. How- 
ever, he has been paid since that time at $9,000 per year, the salary 
which was saved to him under section 1105b, 63 Stat. 972, of that act. 

Section 1b of Public Law 201, 65 Stat. 612, makes provision for 
adjusting initially salaries of those receiving basic compensation im- 
mediately prior to the effective date of that act at rates other than the 
scheduled or longevity rate provided by the Classification Act of 1949, 
as follows: 

(A) If his rate immediately prior to the effective date of this Act was less 
than the maximum longevity rate of the grade, he shall be paid at the scheduled 
or longevity rate which he would receive under paragraph (1) had he been 
receiving basic compensation immediately prior to such effective date at the 
scheduled or longevity rate next higher than his rate of basic compensation 
immediately prior to such effective date. 

(B) If his rate immediately prior to the effective date of this Act was in 
excess of the maximum longevity rate of the grade, he shall be paid at a rate 
equal to the rate at which he was paid immediately prior to such date, increased 
by an amount equal to the amount of the increase made by this Act in such 
maximum longevity rate. 

As the $9,000 rate exceeded the maximum scheduled rate of GS-13 
prior to July 8, 1951, the effective date of the act of October 24, 1951, 
there was no “scheduled or longevity rate next higher than his basic 
rate of compensation immediately prior to such effective date” within 
the purview of subparagraph (A), supra. Likewise, subparagraph 
(B) relates only to salaries in excess of the longevity rate of the grade, 
but there is no longevity rate in GS-13. Accordingly, it must be held 
that no part of section 1b is applicable to the case presented; nor do I 
find any other provision in the act of October 24, 1951, which would 
have application except as hereinafter stated. Compare B-106337, 
November 6, 1951, 31 Comp. Gen. 166, question 11. 

The new scheduled salary rates for GS-13 are $8,360, $8,560, $8,760, 
$8,960, $9,160, and $9,360. Section 701 of the Classification act of 1949, 
as amended by the act of September 30, 1950, Public Law 873, 64 Stat. 
1100, provides as follows: 


Sec. 701. Each officer or employee compensated on a per annum basis, and 
occupying a permanent position within the scope of the compensation schedules 
fixed by this Act, who has not attained the maximum scheduled rate of compen- 
sation for the grade in which his position is placed, shall be advanced in compen- 
sation successively to the next higher rate within the grade at the beginning of 
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the next pay period following the completion of (1) each fifty-two calendar weeks 
of service if his position is in a grade in which the step-increases are less than 
$200, or (2) each seventy-eight calendar weeks of service if his position is in a 
grade in which the step-increases are $200 or more, subject to the following 
conditions : 


(A) That no equivalent increase in compensation from any cause was received 
during such period, except increase made pursuant to section 702 or 1002; 
“i £8) That he has a current performance rating of “Satisfactory” or bet- 

The salary of $9,000 is less than the present maximum scheduled 
rate of Grade GS-13, and the employee apparently had more than 78 
weeks of service prior to July 8, 1951. Accordingly, if he had a satis- 
factory efliciency rating on that date, he automatically became entitled 
to the benefits of section 701 as of July 8, 1951, and as his advance to 
the next step above $9,000, that is, to $9,160, would not give him an 
equivalent increase in compensation ($200), he is entitled to be ad- 
vanced to the scheduled rate of $9,360. An adjustment in his salary to 
the rate of $9,360, effective July 8, 1951, may be made accordingly. 


[B-106776] 


Public Property—Loans Between Departments, Ete.— 
Damages to Real Property 


While rule prohibiting replacements or repairs to property generally no longer 
applies to personal property loans between Government agencies under certain 
conditions, when loans are made pursuant to 31 U. S. Code 686 authorizing and 
requiring payment for personal property transferred from one agency to another, 
no such authority exists authorizing similar action with respect to real property, 
so that the Department of the Army may not reimburse the Department of Agri- 
culture for the cost of restoring national forest lands damaged by Army person- 
nel during military operations. 


Comptroller General Warren to the Secretary of the Army, January 


24, 1952: 


Reference is made to letter dated November 29, 1951, from the 
Acting Secretary of the Army, presenting for decision the question 
as to whether Department of the Army funds are available to restore 
national forest lands to their former condition where said lands are 
damaged by Army personnel during military maneuvers and training 
operations. 

The letter of November 29, states that the Department of Agricul- 
ture has made available to the Army certain national forest lands 
for maneuvering and training purposes pursuant to Joint Policy 
Agreement approved by the Secretary of Agriculture on June 11, 








330 DECISIONS OF THE COMPTROLLER GENERAL {81 


1951, and by the Secretary of the Army on July 3, 1951, paragraph 
D5 of which provides that the Department of the Army will “Budget 
for restoration monies, to the extent mutually agreed upon between 
the Departments of Agriculture and Army.” 

The view is expressed in the letter that, under the rule announced 
in decision of January 11, 1951, B-99774, 30 Comp. Gen. 295, to the 
Secretary of Agriculture, Department of the Army funds would be 
available for payment for damages to personal property caused by 
Army personnel. However, in view of the expressed uncertainty 
as to whether that rule can be extended to cover damages to real prop- 
erty, the specific question is posed as to whether Department of the 
Army funds would be available to reimburse the Department of Agri- 
culture for the cost of restoring the national forest lands in question 
to productive capacity by undertaking extensive soil erosion control 
measures; range reseeding; planting of trees; and the construction of 
roads, bridges and buildings. 

It has been a general rule of long standing that, in the absence 
of specific authority therefor, when Federally owned property, real 
or personal, is loaned by one agency of the Government to another, 
the loaning agency is not entitled to charge for its use or depreciation 
or to have lost property replaced or damaged property repaired 
by the borrowing agency upon its return to the loaning agency, 10 
Comp. Gen. 288 ; 25 id. 322; 26 id. 585. 

However, it was held in the decision of January 11, 1951, supra, 
that since the provisions of 31 U. S. C. 686, authorizing and requiring 
payment for personal property transferred from one agency to another 
on a permanent basis likewise sanctions similar transactions on a tem- 
porary loan basis, the rule prohibiting replacements of or repairs to 
property generally, no longer applies to loans of personal property 
as between Government agencies when the loan agreement provides 
that the borrowing agency must return the property in as good condi- 
tion as when loaned and that the expense of placing the property 
in such condition would be borne by that agency, subject, of course, 
to the availability of its appropriations. 

No such authority exists authorizing similar action with respect 
to real property generally. While certain lands under the jurisdic- 
tion of Federal agencies or instrumentalities are exempt from the 
application of the general rule, such as those held in trust, 20 Comp. 
Gen. 581, or by Government corporations, id. 699, no authority has 
been found for making payments for compensation arising out of 
uses of the national forest lands made available to other agencies on 
a temporary loan basis, 
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No appropriation of the Department of the Army has been cited, 
and none has been found, that might be considered as available for 
expenditures such as contemplated here. Moreover, in view of the 
specific authority contained in the annual appropriations for “Field 
Exercises” of the Army, to make payments for the “use and repair 
ot private property” utilized in such exercises (See Public Law 179 
approved October 18, 1951, 65 Stat. 423), it would appear that the 
Congress did not intend the expenditure of funds for similar use and 
occupancy of public property. 

Accordingly, on the present record you are advised that the Depart- 
ment of the Army may not reimburse the Department of Agriculture 
for the cost of restoring national forest lands to their former condi- 
tion or productive activity where the lands and appurtenances thereto 
are damaged by Army personnel during military training operations. 


[B-107024] 


Compensation—Retroactive Salary Increases Under the 
Classified Act of 1949, as Amended—Veterans Administra- 
tion Medical Personnel 


The salaries of part-time physicians, dentists, and nurses of the Department of 
Medicine and Surgery, Veterans Administration, the rates of which are estab- 
lished administratively under the authority of section 14 (a) of the act of 
January 3, 1946, may not be increased retroactively under the retroactive com- 
pensation provision of the increased compensation amendment to the Classifica- 
tion Act of 1949. 


Comptroller General Warren to the Administrator of Veterans 
Affairs, January 24, 1952: 


Reference is made to your letter of December 12, 1951, requesting 
a decision as to whether the salaries of part-time physicians, dentists, 
and nurses employed under the authority of section 14 (a) of the act 
of January 3, 1946, 59 Stat. 675, 679, may be increased retroactively 
under the authority of section 6 of Public Law 201, 65 Stat. 615. 

The said section 14 (a) provides: 


The Administrator, upon the recommendation of the Chief Medical Director, 
may employ, without regard to the Classification Act of 1923, as amended, physi- 
cians, dentists, and nurses, on a temporary full-time, part-time, or fee basis; and 
dietitians, social workers, librarians, and such other professional, clerical, tech- 
nical, and unskilled personnel, in addition to personnel described in section 3, 
subsection (a) of section 4, and section 11 of this Act, on a temporary full-time 
or part-time basis at such rates of pay as he may prescribe: Provided, That no 
temporary full-time appointment shall be for a period of more than ninety days. 
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It is stated that the rates of compensation for personnel appointed 
pursuant to the foregoing section were fixed administratively by para- 
graph 3.06a (2) of Veterans Administration Manual M5-2, Part IIT, 
which is, in part, as follows: 

The rate of pay for a part-time physician (nonspecialist), dentist (nonspe- 

cialist), or nurse shall be based on the minimum salary of the grade to which 
appointed * * *. Within the limitation established in subparagraph (1) 
above, part-time physicians (nonspecialists), dentists (nonspecialists), and 
nurses shall receive, dependent upon the number of hours to be worked each 
week, the proportionate amount of the current annual base compensation for 
full-time personnel in the same grade. 
Doubt as to the legality of increasing retroactively the rates of com- 
pensation established for those employees by the foregoing regulations 
arises by virtue of the provisions of section 4 (a) of Public Law 201, 
65 Stat 614, supra, which authorizes such increases for employees of 
the Department of Medicine and Surgery “whose rates of basic com- 
pensation are provided by Public Law 293, Seventy-ninth Congress, 
approved January 3, 1946, as amended.” 

From the foregoing provisions of statute and regulation, it clearly 
appears that the rates of compensation for the employees here involved 
are not provided by Public Law 293, but rather are fixed administra- 
tively under the authority granted by section 14 (a) of the said law. 
Cf. Office decision of September 5, 1946, B-59580. It follows, there- 
fore, that the salaries of these employees are not subject to the provi- 
sions of Public Law 201. 

Accordingly, and since it has been consistently held by this Office 
that statutes authorizing heads of departments to fix the compensation 
of unclassified employees do not, in the absence of specific language so 
providing, include the authority to grant retroactive increases, it must 
be concluded that the salaries established under authority of the said 
section 14 (a) for temporary part-time physicians, dentists, and 
nurses, may not be increased retroactively. 


[B-107395J 


Leaves of Absence—Annual—Lump-Sum Payment—Com- 
pensation Rate Changes During Period Covered by Payment 


An employee who was retired between the effective date of the increased com- 
pensation amendment to the Classification Act of 1949 and the date of its enact- 
ment, is entitled under the retroactive provision of section 6 (b) of said amend- 
atory act to have his lump-sum leave payment adjusted and paid at the new 
rate of compensation established by the act. 
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Comptroller General Warren to the Secretary of the Interior, 
January 24, 1952: 


Reference is made to letter dated January 9, 1952, from the Assist- 
ant Secretary requesting decision with respect to the rate of com- 
pensation to be used in computing lump-sum payments to employees 
who retired between July 8 and October 24, 1951. 

Section 6b of the act of October 24, 1951, Public Law 201, 65 Stat. 
615, provides: 

Retroactive compensation or salary shall be paid under this Act only in the 
case of an individual in the service of the United States (including service in 
the Armed Forces of the United States) or of the municipal government of the 
District of Columbia on the date of enactment of this Act, except that such 
retroactive compensation or salary shall be paid a retired officer or employee 
for services rendered during the period beginning with the first day of the 
first pay period which began after June 30, 1951, and ending with the date of 
his retirement. [Italics supplied.] 

With respect to the italicized portion of the above-quoted statute, 
the letter presents the following stated questions: 

1. Would the payment for accrued leave as of the date of retirement be com- 
puted at the salary rates in effect prior to the enactment of Public Law 201, or 
would the rates provided in Public Law 201 be used? 

2. If the answer to the above is to the effect that the old rates would be used, 
would any distinction be made for that portion of the accrued leave which was 
earned for service rendered from July 8 to date of retirement. If a distinction 
is made for this portion of the accrued leave, would leave taken during the 
period July 8 to date of retirement be chargeable to accrued leave available as 
of July 7 rather than that earned during the period following July 7? 

Language similar to that contained in the statute, supra, including 
particularly the italicized portion, is found in section 4b of the 
act of October 25, 1951, Public Law 207, 65 Stat. 615, granting retro- 
active increases to certain employees of the District of Columbia 
with respect to which provision it was held in decision of January 11, 
1952, B-106464, 31 Comp. Gen. 273, that the lump-sum payments to 
employees of the District of Columbia retired after July 8, 1951, 
should be computed at the retroactive rates fixed by the new pay 
statute. No reason appears why that ruling should not apply with 
equal force to employees of the Federal Government subject to the 
provisions of section 6 (b) of the act of October 24, 1951, supra. 

Accordingly, the second alternate question contained in question 1 
is answered in the affirmative, rendering unnecessary any answers 
to the remaining questions. 
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[B-107412] 


Compensation—Retroactive Salary Increases—Reemployed 
Annuitants Separated Prior to Approval of the Classification 
Act of 1949, as Amended 


The retroactive salary increase authorized in the increased compensation amend- 
ment to the Classification Act of 1949, as amended, for retired officers and 
employees ending with the date of retirement and for employees in the service 
of the United States on the date of approval of the act is not applicable either 
to the salary paid for actual service or to the lump-sum leave payment of an 
annuitant who was retired and reemployed prior to July 8, 1951, the effective 
date of the act, and who was separated from the position in which reemployed 
prior to the approval date of the act. 


Comptroller General Warren to J. E. DeMerritt, Federal Security 
Agency, January 24, 1952: 


Reference is made to your letter of January 7, 1952, requesting de- 
cision whether under the facts and circumstances hereinafter related, 
you may certify for payment the voucher therewith transmitted pro- 
posing additional payment to Mr. B. Frank Bennett representing 
retroactive increase in compensation as granted classified employees 
by the act of October 24, 1951, Public Law 201. It appears that Mr. 
Bennett, a retired annuitant, was re-employed March 6, 1949, as con- 
struction engineer, GS-13, at a salary of $7,800 per annum. He was 
separated because of a reduction in force October 10, 1951, by notice 
received in the pay roll office October 13, 1951. He was paid lump- 
sum leave for annual leave covering the period October 11, through 
7 hours on November 5, 1951, at the rate in effect prior to Public Law 
201. The question which you present is “whether retroactive salary 
at the increased rate of $8,560.00 Per Annum under Public Law 201 
dated October 24, 1951, may be certified for payment for Mr. Bennett 
for the period July 9-October 10, 1951 and for lump-sum payment 
for accumulated annual leave covering the period October 11, 1951, 
through 7 hours on November 5, 1951.” 

Section 6 (b) of the act of October 24, 1951, 65 Stat. 615, Public 
Law 201 provides: 

Retroactive compensation or salary shall be paid under this Act only in the 
case of an individual:in the service of the United States (including service in 
the Armed Forces of the United States) or of the municipal government of the 
District of Columbia on the date of enactment of this Act, except that such 
retroactive compensation or salary shall be paid a retired officer or employee 
for services rendered during the period beginning with the first day of the first 


pay period which began after June 30, 1951, and ending with the date of his 
retirement. [Italics supplied.] 
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As the date of Mr. Bennett’s retirement was prior to July 8, 1951, 
it is obvious that the provision in section 6 (b), supra, providing 
retroactive increases ending with the date of the employee’s retire- 
ment has no application to his case. Accordingly, his right to retro- 
active increase otherwise would be dependent upon that portion of 
section 6 (b) relating to employees in the service on the date of that 
act, that is, October 24, 1951. As he was not in the service on that 
date, he is not entitled to retroactive increase either in the salary paid 
for actual service or in the lump-sum leave payment. 

Accordingly, the voucher, which is returned herewith, may not be 
certified for payment. 


[B-101721} 


Pay—Officers in De Facto Status—Retention of Pay and 
Allowances 


An Army officer who, in good faith and with knowledge and acquiescence of 
the Army authorities, erroneously continued to occupy the temporary office of 
captain in the Army for over seven years subsequent to his relief from active 
duty with the Army Air Forces, at which time he was to have reverted to the 
grade of lieutenant pursuant to the statute and the orders announcing his promo- 
tion to captain, is entitled to retain the pay and allowances received as a de 
facto officer in the higher grade. 


Assistant Comptroller General Yates to the Secretary of the Army, 
January 25, 1952: 


Reference is made to your letter of February 28, 1951, requesting a 
decision as to whether, under the facts and circumstances related 
therein, First Lieutenant Alexander L. Jones, O-281965, is entitled 
to retain the difference between the pay and allowances, including 
unused leave pay, received by him as a captain, and those of a first 
lieutenant, for the period January 13, 1943, to July 15, 1950. 

The facts are summarized in your letter as follows: 


This officer, while serving on extended active duty in the grade of first lieu- 
tenant, Infantry Reserve, assigned to the 7ist AAFFTD, Camden, Arkansas, 
was promoted to the grade of captain, AUS-AC, effective 7 December 1942, per 
paragraph 18, Special Orders 333, War Department, 7 December 1942, which 
stated, in pertinent part “Announcement is made of the temp promotion * * * 
under the provisions of Public Law 455 77th Congress approved 16 Feb. 1942. 
These promotions will automatically terminate effective upon relief from duty 
with the Army Air Forces or Army Air Force installations.” The pertinent 
provisions of Public Law 455, 77th Congress, read: “* * * That, during any 
war in which the United States is now engaged, any officer of * * * any 
other section of the Officers’ Reserve Corps assigned to duty with any tactical 
unit, or any installation of any staff, of the Air Corps * * * may be ap- 
pointed to higher temporary grade not above that of colonel, without vacating 
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his existing commission in * * * the Officers’ Reserve Corps * * *, 
* * * Such appointments shall continue until six months after the termina- 
tion of any war in which the United States is now engaged unless sooner termi- 
nated by order of the President, or until relieved from assignment to the duty 
herein described, whichever is earlier: * * *.” 

Paragraph 10, Special Orders 13, War Department, 1943, as amended, relieved 
officer from duty with the Army Air Forces, 64th AAFFTD, Camden, South 
Carolina, and assigned him to the Infantry Replacement Training Center, Camp 
Croft, South Carolina. These orders contained the following statement “If 
provisions of Public Law 455 77th Congress (Sec 1 Bull 8 WD 1942) apply officer 
will notify Fin O paying accounts date of relief.” The subject officer, by first 
indorsement dated 19 January 1943 addressed to The Adjutant General, called 
attention to the fact that orders relieving him from duty with the Air Corps 
should provide for reduction to the grade of first lieutenant, Infantry Reserve, 
the permanent rank then held. No action was taken by The Adjutant General 
by reason of the fact that the orders specified that the officer was to notify the 
Finance Officer paying his accounts of the date of his relief from duty with the 
Air Corps. However, all subsequent orders and correspondence pertaining to 
this officer have shown his grade as captain and he continued to receive the 
active duty pay of a captain. 

It further appears from your letter that the erroneous continuation 
of the grade of captain by Lieutenant Jones subsequent to his relief 
from duty with the Army Air Forces by order of January 13, 19483, 
was not discovered by the Department of the Army until June 1950, 
when his promotion to the grade of major was being considered, and 
that instructions were issued on June 15, 1950, that the officer drop 
the assumed grade of captain immediately and revert to the tem- 
porary grade of first lieutenant, Army of the United States. You 
also refer to a statement made by the officer in fourth indorsement 
dated July 15, 1950, to the effect that upon reporting at Camp Croft, 
South Carolina, in 1943, he informed the finance officer of the proviso 
in his orders respecting reversion to the grade of first lieutenant upon 
relief from the Army Air Forces; that he was informed no attention 
should be paid to the proviso in the orders; that he had been pro- 
moted to the grade of captain and would remain a captain, and that 
since he (Jones) considered such officer conversant with the various 
laws and regulations governing pay, he saw no point in checking 
further into the matter. In that connection it may be noted that at 
that time (January 1943) the officer had completed more than twelve 
years’ service for longevity and period pay purposes and, since under 
the provisions of the Pay Readjustment Act of 1942, 56 Stat. 359, as 
amended, then in effect, the pay and allowances of a first lieutenant 
with other ten years’ service were the same as those of a captain with 
the same length of service, it is possible that the finance officer at 
Camp Croft intended to inform Jones that the reversion to the grade 
of first lieutenant would make no difference in his current pay ac- 
counts and the purport of this could have been misunderstood by 
Jones. His continued occupancy of the office of captain did not 
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involve any increase in his pay and allowances until more than four 
years later (May 1947), when he completed seventeen years’ service. 
When he first began drawing increased pay as a captain in 1947 he 
had served as a captain on active duty for more than four years 
throughout the war, in the United States and overseas, with the full 
knowledge and acquiescence of the Army authorities and all orders 
and official correspondence during such years and thereafter until 
June 1950 showed his grade as captain. The only question here in- 
volved is whether the Government is entitled to recover the difference 
between the pay and allowances of a captain and those of a first 
lieutenant received by him while serving as a captain during such 
latter period from May 1947 to June 1950. 

It is well settled that a person discharging the duties of an office 
under color of authority is entitled to retain the pay received by him 
in good faith as an officer de facto. United States v. Royer, 268 
U.S. 394. Following that decision this Office has regarded the right 
of a person to retain the pay of an officer de facto as conditioned 
upon his good faith in discharging the duties of the office. 28 Comp. 
Gen. 514; 29 id. 520. That is to say, while a person may be an officer de 
facto though not acting in good faith, he may not retain the emolu- 
ments received as a de facto officer if they were not received in good 
faith. While the officer in the present case unquestionably was cizarge- 
able with the knowledge of the limitation of the appointment as cap- 
tain in the Air Corps, and his self-serving representations made in 
1950 are not so persuasive in themselves as to establish affirmatively 
that he acted in good faith, it appears necessary to consider and 
evaluate the other facts in order to determine the Government’s right 
to recover the additional emoluments paid to him during the last three 
years he served asa captain. On such facts the view appears tenable 
that at least during the latter part of the seven years the officer per- 
formed the duties of a captain when such duties not only had been 
previously acquiesced in but actually had been directed under orders 
of the War Department throughout the war, he had reasonable grounds 
for the supposition or belief that either the reversionary provisions 
in the orders of December 7, 1942, had been without effect or that 
their effect had been effaced by the previously long continued official 
recognition of his status as a captain. His acting as a captain, pur- 
portedly upon the advice of the finance officer, did not increase his 
monetary remuneration until almost four and one-half years after he 
in fact reverted to the grade of first lieutenant, during which time he 
normally could have anticipated a promotion to captain if he remained 
in active service. A probable effect of his occupying the office of cap- 
tain would be to prejudice his actual promotion to that office, since if 
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he already were a captain there would be no occasion to promote him 
to captain. During that four and one-half year period, as well as 
the three subsequent years, he occupied the office of captain and was 
regarded as a captain by the Army authorities, his true grade being 
discovered only in June 1950, when he was being considered for 
promotion to the grade of major. Such a long and continuing unchal- 
ienged occupancy of the office of captain under such circumstances 
naturally would tend to dispel any doubts he initially may have 
entertained as to his right to occupy such office and support a growing 
conviction that he rightfully held that office. While the matter is 
not free from doubt, I think the conclusion is warranted, particularly 
in view of the long acquiescence of the Army authorities at all times 
after January 1943, that the record does not sufficiently establish that 
Jones occupied the office of captain during the period from May 1947 
to June 1950 with’ such lack of good faith that the Government is 
entitled to recover from him the difference between the pay and allow- 
ances of a first lieutenant and those of a captain received by him for 
that period. 

The question presented as to whether the officer may retain the 
pay and allowances so received is accordingly answered in the 
affirmative. 


[B-107269] 


Interest—Deceased Marines’ Savings Deposits 


Interest on enlisted men’s savings deposits cannot be allowed beyond the date 
of separation from the service, notwithstanding the time which may intervene 
between the date of separation and the date of final payment, and therefore, 
the beneficiary of a deceased Marine is not entitled to interest on his savings 
deposits for the period between the date of his death and the date of payment. 


Assistant Comptroller General Yates to Sophie K. Biedka, January 
28, 1952: 


Reference is made to a letter dated December 3, 1951, written in 
your behalf by Askow & Stevens, attorneys at law, requesting review 
of that portion of a settlement of this Office dated September 6, 1951, 
which allowed you as widow of Matthew John Biedka, late technical 
sergeant, United States Marine Corps, deposits in the amount of 
$5,000 to the credit of the decedent plus interest thereon in the sum 
of $92.83 computed to the date of his death, October 27, 1950. 

It is contended in the said letter that interest on the amount of 
the deposits to the credit of the decedent’s estate should have been 
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computed to September 6, 1951, the date of the aforementioned settle- 
ment, and that there is due you the additional sum of $210.43. 

The act of February 9, 1889, 25 Stat. 657, 658, 34 U. S. C. 933, 934, 
and 935, provides, inter alia, that any enlisted man of the Navy, 
which includes the Marine Corps, may deposit his savings, in sums 
not less than $5, with the paymaster upon whose books his account is 
borne; that the money so deposited shall not be permitted to be paid 
until final payment on discharge, or to the heirs or representatives 
of a deceased enlisted man; that for sums so deposited for the period 
of six months or longer, the enlisted man, on his final discharge, shall 
be paid interest at the rate of four per centum per annum, and that such 
system of deposits shall be carried into execution under regulations 
established by the Secretary of the Navy. 

Article 1923 of the United States Navy Regulations, 1948, provides: 

Enlisted persons shall be permitted, upon their application, to deposit money 
in savings accounts with the officer having custody of their pay accounts in 
accordance with instructions in the Bureau of Supplies and Accounts Manual 
or the Marine Corps Manual, but they shall not be compelled to make deposits 
in such savings accounts. 

Pertinent regulations set forth in the Marine Corps Manual, 1949, 
are as follows: 

80000 PERSONNEL ELIGIBLE 

1. An enlisted member of the Marine Corps, including a retired or reserve 
enlisted person when on active duty other than active duty for training, may, 
with the approval of his commanding officer, make deposits of his savings with 
the disbursing officer having custody of his pay record. No person will be com- 
pelled to make deposits, nor will any person be permitted to start a new deposit 


account within the 6 months’ period immediately preceding the normal date of 
expiration of enlistment. No officer may make deposits under these regulations. 


. * * + * * © 
80002 INTEREST 


1. Sums deposited for a period of 6 months or longer will draw interest at 
the rate of 4% per annum, based on a year of 360 days. 


. * * * * + * 

80150 BASIS OF INTEREST COMPUTATION 

1. In computing time for credit of interest, the effective date of deposit should 
be excluded; and the date of discharge, release from active duty, transfer to 
Fleet Marine Corps Reserve, or the date prior to effective date of first extension 
of enlistment, retirement, or appointment to warrant or commissioned rank, 
should be included. If a depositor is discharged other than on the date of expi- 
ration of enlistment, interest will be computed to and including the date of 
discharge, not the date of expiration of enlistment. 

Upon the death in the service of the decedent, the amount due 
his estate from the Government, including arrears of pay and savings 
deposits, became subject to settlement as a claim by this Office under 
the act of February 25, 1946, 60 Stat. 30. Such act provides that in 


the settlement of the accounts of deceased officers or enlisted persons 
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of the Navy or Marine Corps, where no demand is presented by a duly 
appointed legal representative of the estate, that is, an executor or 
administrator, the amount found due may be allowed to the widow or 
legal heirs as herein specified in the order of precedence designated. 
The statute makes no provision for payment of interest on the amount 
found due, and in that connection it may be stated that it is the estab- 
lished rule that unless the Government has stipulated to pay interest 
or it is given by express statutory provision, interest does not run on 
claims against the Government. See Smyth v. United States, 302 
U. S. 329, and authorities cited therein. 

Moreover, the rule is well established that interest on enlisted 
men’s deposits cannot be allowed beyond the date of separation from 
the service notwithstanding the time which may have intervened 
between the date of separation and the date of final payment. This 
rule, insofar as deposits of enlisted men of the Army are concerned, 
under sections 1305, 1306, and 1307 of the Revised Statutes, from 
which the act of 1889, supra, was derived, has been recognized and 
followed at least since 1885. In a decision of a former Comptroller 
of the Treasury, dated April 21, 1902, 8 Comp. Dec. 739, 742, there 
was cited with approval a decision dated December 30, 1885, to the 
effect that after discharge a soldier’s deposits remain in the possession 
of the United States without interest until paid. In 16 Comp. Dec. 
30, it was held that section 2 of the act of February 9, 1889, clearly 
implies that interest shall be paid on deposits of enlisted men of the 
Navy only to the date of discharge. In a decision dated April 24, 
1937, 16 Comp. Gen. 960, the rule previously enunciated with respect 
to the payment of interest was followed in the case of members of the 
Naval Reserve, it being stated therein that there is no authority for 
the continuance of interest on deposits after release from active duty. 
Therefore, since your late husband was separated from the service 
by reason of his death on October 27, 1950, there is no authority for 
the payment of interest on his deposits for any period subsequent 
to that date. Accordingly, the settlement of September 6, 1951, which 
allowed interest to the date of his death was correct and is sustained. 


[B-107438] 


Claims Against the United States—Burden of Proof 


A carrier, submitting a claim for additional transportation charges on a ship- 
ment of cartridges and small arms, who is unable to furnish a check number 
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or other data sufficient for the administrative office to identify the payment 
record fails to meet the burden of proof placed upon it as a claimant to furnish 
evidence satisfactorily establishing its claim, and therefore, said carrier may 
not be allowed the additional charges claimed in the supplemental bill. 


Assistant Comptroller General Yates to the New York Central 
Railroad Company, January 29, 1952: 


Reference is made to your supplemental bill No. 20-53452-42A, 
dated February 28, 1947, for $17.96 additional transportation charges 
allegedly due on a shipment of cartridges and small arms. etc., weigh- 
ing 30,000 pounds, transported from South Schenectady, New York, 
to Iona Island, New York, under bill of lading No. WQ-5529380, in 
March 1942. 

The record consists of the bill in question supported by your letter 
of April 28, 1947, file 20-53452-42, addressed to the Navy Depart- 
ment, in which you state that a thorough check of your records fails 
to disclose information with respect to the check number or date on 
which the charges originally were paid. Report of the Navy Depart- 
ment in the matter states that the “enclosed bill * * * cannot 
be identified for payment by this office” and “The War Department 
also claim they have no record of having paid these bills.” 

The present record shows, therefore, that the administrative offices 
who might have been involved in such a shipment are unable to cite 
the original payment voucher pertaining to the subject shipment, 
and that you are unable to furnish the check number or any other 
data that might serve to identfy such payment record. The service 
for which additional charges are claimed is alleged to have been per- 
formed in 1942 and it appears that it was not until 1947—approxi- 
mately five years later—that you undertook to present to the United 
States your supplemental bill claiming additional transportation 
charges on the shipment in question. It would seem that more timely 
action on your part might have permitted the assembling of a more 
satisfactory record. 

The burden is on claimants to furnish evidence clearly and satis- 
factorily establishing their claims (23 Comp. Gen. 907; 18 id. 980; 
17 id. 831), and the record, as presented, does not establish by satis- 
factory evidence the legal liability of the United States for the pay- 
ment of the additional charges claimed and, in the absence of such 
evidence, this Office is without authority to certify your bill for pay- 
ment. See Charles v. United States, 19 C. Cls. 316; Longwill v. United 
States, 17 id. 288. 

Accordingly, the additional charges claimed in your supplemental 
bill may not be allowed. 


225273 °—53——24 
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Appropriations—Merger—Period of Availability Restric- 
tions 


The general provisions of section 202 (b) of the Budget and Accounting Pro- 
cedures Act of 1950 authorizing the merger of funds transferred thereunder with 
similar funds do not prevail over the specific provisions of section 711 of the 
Defense Production Act of 1950, as amended, restricting the availability of funds 
allocated or transferred to the period specified in the acts making such funds 
available, so that funds available for salaries and expenses of the Defense Ma- 
terials Procurement Agency for the service of a fiscal year may not be merged 
with those made available until expended. 


Comptroller General Warren to the Administrator, Defense Mate- 
rials Procurement Agency, January 31, 1952: 


Reference is made to your letter dated December 14, 1951, requesting 
to be advised as to whether funds available for salaries and expenses 
of the Defense Materials Procurement Agency now carried in sep- 
arate appropriation accounts properly may be transferred and merged 
in one such account in order to simplify accounting and reporting 
operations. 

The Defense Materials Procurement Agency was created by Ex- 
ecutive Order No. 10281 dated August 28, 1951, to perform the func- 
tions authorized by section 303 of the Defense Production Act of 1950, 
Public Law 774, 8ist Congress, approved September 8, 1950, 64 Stat. 
801, as amended, and theretofore administered by other agencies of 
the Government with funds made available for carrying out said act. 
The order also authorized the transfer of the personnel, records, prop- 
erty, and unexpended balances of appropriations, allocations, and 
other funds applicable to the functions transferred to the Defense 
Materials Procurement Agency. 

It is stated in your letter that the involved fund transfers authorized 
by the Director of the Bureau of Budget pursuant to the authorities 
contained in section 501 of the above cited Executive Order, section 
711 of the Defense Production Act of 1950, as amended, and section 
202 (b) of the Budget and Accounting Procedures Act of 1950, Public 
Law 784, approved September 12, 1950, included the unexpended bal- 
ance in the account “Revolving Fund, Defense Production Act, Gen- 
eral Services Administration,” which was transferred to the account 
“Revolving Fund, Defense Production Act, Defense Materials Pro- 
curement Agency ;” also $115,000 from the appropriation “Emergency 
Operating Expenses, General Services Administration, 1952” and 
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$400,000 from the appropriation “Salaries and Expenses, Defense Pro- 
duction Act, Interior, 1952” which amounts were transferred to and 
merged in a single new account “Salaries and Expenses, Defense Mate- 
rials Procurement Agency, 1952.” 

The letter points out that funds in both the newly established 
accounts are available for salaries and administrative expenses and 
advises that the amounts apportioned therefrom for salaries and 
expenses are limited to an annual basis. While it is stated that it is 
intended to request a single source of funds from the Congress for the 
fiscal year 1953, it is suggested that legislative authority for the pres- 
ent proposed transfer and merger of the current funds in the revolving 
fund account is contained in section 711 of the Defense Production Act 
of 1950, 64 Stat. 798, 820, and section 202 (b) of the Budget and 
Accounting Procedures Act of 1950, 64 Stat. 832, 838, which provide, 
respectively, as follows: 

Sec. 711. There are hereby authorized to be appropriated such sums as may 
be necessary and appropriate for the carrying out of the provisions and purposes 
of this Act by the President and such agencies as he may designate or create. 
Funds made available for the purposes of this Act may be allocated or trans- 
ferred for any of the purposes of this Act, with the approval of the Bureau of 
the Budget, to any agency designated to assist in carrying out this Act. Funds 
so allocated or transferred shall remain available for such period as may be 
specified in the Acts making such funds available. [Italics added.] 

Sec. 202 (b). When under authority of law a function or activity is trans- 
ferred or assigned from one department or establishment to another department 
or establishment, the balance of appropriations which are determined by the 
President to be available and necessary to finance or discharge the function or 
activity so transferred or assigned, shall be transferred to and be available for 
use by the department or establishment to which said function or activity is 
transferred or assigned for any purpose for which said funds were originally 
available. Balances so transferred shall be credited to any applicable existing 
appropriation account or accounts, or to any new appropriation account or 
accounts, which are hereby authorized to be established, and shall be merged 
with funds in the applicable existing or newly established appropriation account 
or accounts and thereafter accounted for as one fund. 

It is the general rule than in the absence of statutory authority 
therefor, funds appropriated for the service of a fiscal year may not 
be commingled or merged with those made available until expended. 
The basis for this rule, of course, is that the terms and conditions of 
and restrictions upon appropriations legally can be changed only 
by the Congress and not by the accounting and administrative officers 
of the Government. 

While the above-quoted language of section 202 (b) contains author- 
ity to merge funds transferred thereunder with similar funds in other- 
wise proper cases, the specific provisions in section 711, supra, 
restricting the availability of funds allocated or transferred in carry- 
ing out the Defense Production Act of 1950, as amended, to the period 
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Specified in the acts making the funds available, precludes the merger 
of such of the funds as are appropriated specifically for the service 
of a fiscal year with those made available until expended. 

In the light of the foregoing, I must advise that there is no existing 
authority of law for the transfer of funds, as proposed. 


(B-106434] 


Compensation—Discharges, Suspensions, Ete.—Act of June 
10, 1948—Transfers to Lower Grade Positions to Avoid 
Separation 


The transfer by an employee to a position in a lower grade, to avoid a separa- 
tion by reduction in force, does not constitute a removal from the service within 
the “back pay” provisions of the act of August 24, 1912, as added by the act of 
June 10, 1948, so as to entitle said employee to the difference in salary between 
the position held prior to transfer and the lower grade position to which 
transferred. 

Comptroller General Warren to Marjorie P. Gillespie, January 31, 


1952: 


Reference is made to letter dated November 5, 1951, from your at- 
torney, Ivy Lee Buchanan, requesting, on your behalf, review of settle- 
ment dated October 4, 1951, which disallowed your claim for salary 
at the rate of $4,075 per annum from June 24, 1950 to August 22, 1951 
(date of your claim), less amounts received by you through employ- 
ment with the District Unemployment Compensation Board and the 
Department of the Army. 

Your claim is predicated upon the basis that you were improperly 
separated from a grade GS-7 position in the Claims Division of this 
Office effective June 24, 1950, in that you were forced to accept a 
transfer to another agency at a lower grade on June 5, 1950, to avoid 
a proposed separation from the service on June 24, 1950. 

Your claim was disallowed for the reason that the act of June 10, 
1948, 62 Stat. 354, amending the act of August 24, 1912, 5 U.S. C. 
652—which authorizes payment of compensation under certain cir- 
cumstances to employees removed or suspended from the service—was 
not applicable in your case since your removal from the service was 
never actually accomplished, it appearing that prior to the proposed 
effective date thereof, you transferred to a position in another agency. 
Also, you were advised with respect to your comments on your efficiency 
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rating that there was nothing to show that you had ever filed an appeal 
from the rating given you for the period in question. 

It again is contended that your efficiency was such that you should 
not have been selected for separation in the first instance, and that 
the notification of the proposed separation actually did result in your 
removal because it forced you to seek another position elsewhere. 

You may be advised that the notice of separation issued to you was 
predicated upon the reduction in force regulations in effect at that 
time which required giving certain weights in the form of points for 
the various types of efficiency ratings. Doubtless, if you had appealed 
your efficiency rating and had been successful in obtaining a higher 
rating there would have been necessitated a change in the number of 
your retention points which might have affected your relative stand- 
ing for retention purposes. However, as previously indicated, you 
elected not to appeal your rating of “Good” and consequently at the 
time the notices of reduction in force were issued there was no alter- 
native but to compute your standing from the official efficiency rating 
then of record. 

In any event, and aside from the administrative considerations of 
the case, there appears no basis for the allowance of your claim in the 
absence of a specific statute so providing. The only statute that 
might require consideration here is the act of August 24, 1912, as 
amended by the act of June 10, 1948, 62 Stat. 355, supra, which in perti- 
nent part reads as follows: 

Any person removed or suspended without pay in a reduction in force who, 
after an appeal to proper authority, is reinstated or restored to duty on the 
ground that such removal or suspension was unjustified or unwarranted shall 
be paid compensation at the rate received on the date of such removal or suspen- 
sion, for the period for which he received no compensation with respect to the 
position from which he was removed or suspended, less any amounts earned by 
him through other employment during such period, and shall for all purposes 
except the accumulation of leave be deemed to have rendered service during 
such period. A decision with respect to any appeal to proper authority under 
this paragraph shall be made at the earliest practicable date. 

Under that provision of law there is perceived no basis for the view 
that a transfer to a position in a lower grade constitutes a removal 
from the service. On the contrary, this Office has held that a demo- 
tion to a lower grade irrespective of the reason therefor, does not come 
within the provisions of the said act. 28 Comp. Gen. 200; éd. 
258; 29 id. 10; 30 id. 353. Moreover, it is apparent that you do not 
otherwise meet the conditions of that statute in that you did not 
appeal to the proper authority and have not been restored to duty 
upon the ground that your removal was unjustified and unwarranted. 

Accordingly, the settlement of October 4, 1951, disallowing your 
claim, must be sustained. 
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[B-107507] 


Traveling Expenses—Hearings on Efficiency Rating Appeals 


The travel of an employee in attending an oral hearing on the appeal of his 
efficiency rating under the right conferred upon him in sections 7 (c) and (d) 
of the act of September 30, 1950, is considered official business, and therefore, 
the expenses incurred incident to such travel are reimbursable to the extent 
authorized by Standardized Government Travel Regulations. 


Comptroller General Warren to Dee R. Conant, Department of 
Justice, January 31, 1952: 


Reference is made to your letter of January 16, 1952, requesting 
decision whether you may certify for payment the voucher before 
you—but not submitted with your letter—claiming reimbursement 
of traveling expenses incurred by an employee in attending a hearing 
upon his appeal with respect to his efficiency rating. It is stated that 
the “employee was issued a Government Transportation Request and 
appropriate travel authority to proceed from Hartford, Conn. to 
Boston, Mass., and return, in order to accord him an oral hearing 
in connection with an efficiency rating appeal.” 

It is a general requirement that a certifying officer requesting 
decision with respect to a voucher before him for action must accom- 
pany his request with the voucher in question. See 21 Comp. Gen. 
1128; 26 id. 797 (at page 799). However, in view of your statement 
that the voucher is before you, and in order to avoid delay in the 
matter, the forwarding of the voucher in this instance will not be 
insisted upon. 

Sections 7 ¢ and d of the act of September 30, 1950, 64 Stat. 1090, 
Public Law 873 provide: 

In addition to the performance-rating appeal provided in subsection (a), any 
officer or employee with a current performance rating of less than satisfactory, 
upon written appeal to the chairman of the appropriate board of review 
established under subsection (b), shall be entitled, as a matter of right, to a 
hearing and decision on the merits of the appealed rating. If an officer or 
employee with a current performance rating of satisfactory has not requested 
and obtained a review of such rating as provided in subsection (a), such 
officer or employee, upon written appeal to the chairman of the appropriate 
board of review established under subsection (b), shall be entitled, as a matter 
of right to a hearing and decision on the merits of the appealed rating. 

At such hearing the appelant, or his designated representative, and repre- 
sentatives of the department shall be afforded an opportunity to submit pertinent 
information orally or in writing, and to hear or examine, and reply to, information 


submitted by others. After such hearing, the board of review shall confirm the 
appealed rating or make such change as it deems proper. [Italics supplied.] 
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As the above quoted statute confers upon the employee a right 
to an oral hearing on his appeal concerning his efficiency rating, 
any travel required to attend such a hearing must be considered 
official business and the expenses so incurred are reimbursable to 
the extent authorized by the Standardized Government Travel Regula- 
tions. See 21 Comp. Gen. 382. If otherwise proper, the travel 
voucher in question may be certified for payment. 


[B-107536] 


Contracts—Awards—To Other Than Low Bidder—Armed 
Services Procurement Act of 1947 and Federal Property and 
Administrative Services Act of 1949 


Contracts may be awarded to small business firms by negotiation, under section 
2 (c) (1) of the Armed Services Procurement Act of 1947 and under section 
302 of the Federal Property and Administrative Services Act of 1949, upon a 
proper determination by the Agency head that the award is necessary in the 
public interest or when such action is supported by a determination under the 
Defense Production Act of 1950, as amended, that the award is in the interest 
of mobilizing the Nation’s productive capacity or the national defense program, 
even though bids are first solicited and said negotiation with a small business 
concern results in a higher price than otherwise obtainable. 


Comptroller General Warren to the Administrator, Small Defense 
Plants Administration, January 31, 1952: 


Reference is made to your letter of January 17, 1952, requesting to 
be advised whether certain procurement contracts may be negotiated 


‘with small business concerns when, after having advertised for bids, 


it is known that the contracts could be awarded to other concerns at a 
lower cost to the Government. 

You refer to the fact that the military procurement agencies have 
been authorized, pursuant to section 2 (c) (1) of the Armed Services 
Procurement Act of 1947, 62 Stat. 21, and the declaration of a national 
emergency by the President on December 16, 1950, to procure through 
negotiation rather than by formal advertising. However, it is stated 
that notwithstanding such authority, the agencies are in many in- 
stances awarding contracts on the basis of formal advertising and 
question arises as to whether the awarding of such contracts is gov- 
erned by decision of this Office published at 28 Comp. Gen. 662. 
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Such decision (quoting from the syllabus) held as follows: 


The provision in section 2 (b) of the Armed Services Procurement Act of 1947, 
requiring that a fair proportion of the total purchases and contracts for supplies 
and services for the Government be placed with small business concerns, when 
considered in the light of the declared legislative intent of the act and the require- 
ment in section 3 (b) thereof that award be made to the responsible bidder whose 
bid will be most advantageous to the Government, price and other factors consid- 
ered, does not authorize the awarding of contracts to other than the low bidder, 
in those cases where advertising is required, solely on the basis that a bidder 
qualifies as a small business concern. 


It is stated to be your view that section 3 of the Armed Services 
Procurement Act of 1947, 62 Stat. 22, which expressly applies only 
“whenever advertising is required,” has no applicability to discretion- 
ary procurement by advertising as long as the determination that pro- 
curement by negotiation is necessary in the public interest during the 
period of the national emergency, and that the referred-to decision is 
not controlling with respect to negotiated procurement. You state it is 
your further view that Office decision 30 Comp. Gen. 441, wherein it 
was held that under certain circumstances contracts may be negotiated 
with small business concerns at prices higher than might otherwise be 
obtained where the purpose is to broaden and maintain the industrial 
base of suppliers, is applicable to all cases in which negotiation is 
authorized, even though formal bids are first solicited. 

In Office decision 20 Comp. Gen. 194, there was considered a similar 
question concerning the authority of the then Secretary of War to en- 
ter into certain contracts, with or without advertising, as provided in 
section 1 (a) of the act of July 2, 1940, 54 Stat. 712, and it was held 
that: 


This express authority to negotiate without advertising such contracts as 
may be deemed necessary to carry out the purposes specified in the section 
comprehends the lesser authority to utilize advertising to the extent adminis- 
tratively deemed appropriate in making contracts under such section without 
restricting final administrative determination of the bidder to whom the con- 
tract should be awarded. Hence, in such cases, an administrative election 
to advertise, rather than to negotiate with a single contractor, does not neces- 
sarily require making the award to the lowest bidder regardless of any or all 
other considerations. As all bids may be rejected and a contract negotiated 
with any one of the bidders or with a nonbidder, on the terms advertised, 
or on modified terms, within the authority to negotiate such contracts without 
advertising, there would appear no legal objection to the rejection of the bids 
of one or more lower bidders and the awarding of the contract to a higher 
bidder consistently with the principles which properly may be administratively 
applied in the negotiation of contracts without advertising. The greater includes 
the lesser, and to the extent that such contracts properly may be negotiated 
without advertising they may be made on the same conditions after advertising. 


On the same basis, if the contracts here contemplated properly 
may be negotiated with small business firms at a higher cost to the 
Government than is otherwise obtainable, the fact that bids are first 
solicited would not preclude the contracting agency from negotiating 
the contract with a small business concern at a higher price. In that 
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connection, it would appear that important considerations indeed 
would be necessary to determine that the public interest requires the 
award of contracts to small business concerns when it is known at the 
time that the procurement could be made from other sources at less 
cost tothe Government. In apparent recognition of such fact, section 
714 (f) (2) of the Defense Production Act of 1950, as amended, 65 
Stat. 143, provides that— 

The Congress has as its policy that a fair proportion of the total purchases 
and contracts for supplies and services for the Government shall be placed with 
small-business concerns. To effectuate such policy, small-business concerns 
within the meaning of this section shall receive any award or contract or any 
part thereof as to which it is determined by the Administration [Small Defense 
Plants Administration] and the contracting procurement agencies (A) to be 
in the interest of mobilizing the Nation’s full productive capacity, or (B) to 
be in the interest of the national defense program, to make such award or let 
such contract to a small-business concern. 

In view of the responsibilities thus placed upon your Administra- 
tion, this Office would not be required to object to otherwise proper 
payments under contracts awarded to small business concerns under 
section 2 (c) (1) of the Armed Services Procurement Act of 1947, 
in the manner considered herein, provided, of course, the Agency head 
determines it to be necessary in the public interest or such action is 
supported by the determinations required by (A) or (B) of the statu- 
tory provision quoted above. See B-107236, 31 Comp. Gen. 279, dated 
January 14, 1952. 

As suggested in your letter, the conclusions reached herein would 
be equally for application wherever negotiation is permitted pursuant 
to section 302 of the Federal Property and Administrative Services 
Act of 1949, 63 Stat. 393. 
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[B-106864] 


Transportation—Vessels—Foreign Versus American— 


Availability of American Vessels and Economy Considera- 
tions 


Under the provisions of section 901 of the Merchant Marine Act of 1936, requiring 
the use of ships registered under the laws of the United States unless an em- 
ployee’s mission requires the use of a foreign vessel, an employee whose mission 


requires the use of a foreign vessel may have his dependents accompany him 
on such vessel. 


Under section 901 of the Merchant Marine Act of 1936 requiring the use of 
American vessels when available, economy alone may not be relied upon as a 
basis for using foreign vessels; however, where a routing designed to utilize 
an American vessel involves considerable land travel or transportation on a 
foreign vessel for a part of the journey, with a consequent trans-shipment to 
an American vessel at excessive cost and delay, a foreign vessel furnishing direct 
transportation may be used. 


In countries, at whose ports no American vessels call or the service is inter- 
mittent, where the use of American vessels would require a trans-shipment 
involving excessive extra cost and delay, it may be considered that American 
vessels are not available within the meaning of section 901 of the Merchant 
Marine Act of 1936, requiring the use of such vessels when available, and direct 
foreign flag service may be used. 


Where employees are separated from positions in Germany and American vessel 
accommodations are not available in Bremerhaven for their return to the 
United States, they may be routed by rail to Italian ports in which American 


vessels are available, provided the additional cost and delay of such routing 
are not excessive. 


Shipments of household and personal effects held by the Consulate General in 
Germany which are destined for India may be transported directly from Germany 
on foreign vessels in view of the greatly increased transportation costs via train 
to Italy for shipment by American vessels. 


While the transportation of foreign service officers and employees to approved 
hospitals pursuant to authority in section 942 (a) of the Foreign Service Act of 
1946, is subject to the provisions of section 901 of the Merchant Marine Act of 
1936, requiring the use of American vessels, such travel is of an emergent nature 
and foreign vessels may be used if required by the exigencies; also, authorized 
return travel to the United States at Government expense of ill dependents who 
are emergency cases may be performed by foreign flag vessels when the use of an 
American vessel would require indirect travel or a delayed departure. 


In order to achieve better personnel utilization by expediting an employee’s 
arrival at his destination, the Department of State may, pursuant to the pro- 
visions of section 911 of the Foreign Service Act of 1946, prescribe travel regu- 
lations authorizing employees and their dependents to use a combination of air 
and surface transportation on one-way or round-trip journeys, although such 
travel may result in higher transportation costs to the Government. 


Comptroller General Warren to the Secretary of State, February 
1, 1952: 


Reference is made to your letter of December 6, 1951, relative to 
section 901 of the Merchant Marine Act of 1936, 49 Stat. 2015, in 
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which you refer in detail to the effect of that restrictive legislation 
upon the operations of the Department of State and request decisions 
upon specific questions with the objective of establishing certain gen- 
eral policy guide lines which may be used as a basis for the issuance of 
departmental and Foreign Service regulations governing the use of 
foreign vessels. In that regard you state that the procedure recom- 
mended by Office decisions of April 15, 1931, and September 24, 1932, 
A-36054 and A-44574, respectively, namely, that of referring for 
advance decision cases involving the possible use of foreign vessels, 
no longer is feasible. 

While it would seem that the numerous decisions rendered by this 
Office to the Department of State in the past with respect to the ap- 
plication of the provisions of the said section to the use of foreign 
vessels would serve generally as norms for the issuance of regulations 
it may be that changed conditions resulting from expanded inter- 
national activity by the Government would warrant reconsideration 
of some of the earlier rulings. 

Section 901 of the Merchant Marine Act of 1936, 49 Stat. 2015, pro- 
vides as follows: 

Any officer or employee of the United States traveling on official business over- 

seas or to and from any of the possessions of the United States shall travel and 
transport his personal effects on ships registered under the laws of the United 
States where such ships are available unless the necessity of his mission requires 
the use of a ship under a foreign flag: Provided, That the Comptroller General 
of the United States shall not credit any allowance for travel or shipping ex- 
penses incurred on a foreign ship in the absence of satisfactory proof of the 
necessity therefor. 
Under the language of the proviso, the Congress has mandatorily ren- 
dered each case of travel aboard a vessel of foreign registry subject to 
review by the Comptroller General, and I am sure you will understand 
that it will be difficult if not impossible under the circumstances to give 
categorical or unqualified answers to the questions contained in your 
letter. However, subject to the qualification mentioned and with the 
clear understanding that—particularly in view of the many general- 
ities here involved—appropriate audit action on vouchers covering 
the subject shipments will not be in any way restricted as a result of 
the answers contained, such questions are stated and, so far as practi- 
cable, answered in the order presented. 

1. When the official necessity of an employee’s mission requires the use of a 


ship under a foreign flag, must his dependents wait until an American vessel is 
available, or may they accompany the employee. 


The right of transportation does not accrue to dependents as such 
but to the employee concerned, and dependents’ entitlement to trans- 
portation upon foreign vessels may be regarded as being determined 
by the employee’s entitlement thereto. Accordingly, when the neces- 
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sity of an employee’s mission requires the use of a foreign vessel his 
dependents may accompany him on such vessel. 


2. If an American flag ship is not available from the usually traveled port, 
is it necessary for the employee and his dependents to journey to the nearest 
port where they may board an American vessel, involving considerable extra 
expense and waste of time, or may they utilize a foreign vessel by the usually 
traveled route. For example, when travel out of England cannot be obtained 
on an American vessel at the usually traveled port at Southampton, may expenses 
be paid for travel to Marseilles or Cannes, France, or Genoa or Naples, Italy, 
where American flag service is available, or may travel be performed on a foreign 
vessel direct from Southampton to the authorized destination. 


In view of the purpose of section 901, economy alone generally may 
not be relied upon as a basis for using foreign vessels. However, 
where a routing designed to utilize an American vessel involves con- 
siderable land travel or transportation on a foreign vessel for a part 
of the journey with a consequent trans-shipment to an American vessel 
as excessive extra cost and delay, foreign vessels furnishing direct 
transportation between the port of origin of the travel and the port of 
destination generally may be used. In the example set forth in the 
question, assuming that American vessels are not available at other 
ports in Great Britain and that the indirect routing would result in 
excessive extra cost and delay, travel may be performed by a foreign 
vessel from Southampton to the United States. 


3. No American flag vessels call at ports in Portugal or the Scandinavian coun- 
tries, but there is adequate service offered by foreign flag carriers directly to 
and from ports in these countries. Must personnel travel and have their house- 
hold and personal effects transported overland or via a circuitous route to the 
nearest port at which American flag service is available, or may direct foreign 
flag service be used. 


Under the circumstances stated, direct foreign flag service may be 
used, assuming the conditions set out in answer to question 2 are met. 


4. There are some instances where no American flag service is operated and 
others where the service is somewhat intermittent. Would a traveler be re- 
quired to use a foreign flag vessel to the nearest port at which an American flag 
vessel could be utilized for the remainder of the journey to final destination? 
For instance (a), there is no American passenger service available from Dakar 
to the United States, but foreign flag service is available to southern France 
where passengers could continue their journey to New York by the American 
Export Line vessels; (b), 1.0m India, as previously mentioned, the only Ameri- 
can flag passenger service is that of the American President Line, which is inter- 
mittent. Could personnel travel via foreign flag vessels from Indian pofts to 
Alexandria or Italian ports and then continue their journey to the United States 
via American flag steamers; (Cc), in cases where there is no American passenger 
service available, would the Department be justified in using foreign flag service 
at less cost, rather than trans-shipment as mentioned in (a) and (b); (d), if 
your reply to (a), (b), and (c) is in the affirmative, would it apply to dependents 
and effects as well as employees, regardless of whether the travel is incident to 
transfer, resignation, separation, or leave. 


(a) Assuming that foreign flag service is available on a more direct 
route from Dakar to the United States and that the alternative rout- 
ing, requiring trans-shipment to vessels of the American Export Lines 
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in southern France, would involve excessive extra cost and delay, it 
may be considered that American vessels are not available within the 
meaning of section 901. 


(b) If the transportation is not reasonably available aboard the 
ships of the American President Line at the time travel is required to 
be performed, foreign vessels may be utilized from Indian ports to 
Alexandria or to Italian ports with trans-shipment to American vessels 
at those points. 

(c) In the absence of specific information as to the extra costs and 
delay of the routing, involving trans-shipment to American vessels, 
over that of direct transportation in foreign vessels the questions can- 
not be answered. However, with respect to travel from Dakar, your 
attention is invited to the reply to 4 (a), above. 

(d) The question, under the circumstances stated in the third para- 
graph hereof, is not susceptible of a categorical answer which neces- 
sarily would depend upon the facts in each case. 


5. Pending clarification from the Comptroller General, the Department has in- 
structed the Office of the United States High Commissioner for Germany to route 
all travel to the United States via the port of Bremerhaven on the America. 
Between now and June 30, 1952, several hundred Hicog employees will be ter- 
minated, and if sailings are limited to the America individuals must be held in 
Germany beyond the dates it is desired to separate them at excessive salary cost, 
which the Department's budget will not stand. May the Department inform 
Hicog that whea accommodations are not available on the America, or when such 
sailing will unduly delay departure, they are authorized to route employees and 
their dependents to an Italian port where they can continue their journey to the 
United States via an American Export Line vessel, or they may be routed via 
direct foreign vessels. 


If accommodations aboard the S. S. America are not in fact avail- 
able at the port of Bremerhaven, employees and their dependents 
should be routed by rail to Italian ports and thence by American ves- 
sels to the United States, it being understood that the additional cost 
and delay of such routing is not excessive. 


6. The Consulate General at Bremen is holding large shipments of effects des- 
tined for Incia which can be shipped directly from Bremerhaven on foreign ves- 
sels. The Department has been informed that if such shipments must be made 
by American vessels, the freight costs and handling via train to Naples will more 
than double the costs. In such circumstances may the Department authorize the 
Consulate General to ship household and personal effects direct on foreign 
vessels. 


Generally, the question is answered in the affirmative. 
It is stated in your letter as follows: 


The Consulate General at Bremen asked the Department whether they would 
be permitted to use foreign flag vessels for the direct shipment of effects (1) in 
the case of shipments destined to the West Coast of the United States, (2) effects 
destined to the I ar East, and (3) effects destined to the Near East. The Depart- 
ment informed the Consulate General that pending Cecisions from the Comp- 
troller General shipments to the West Coast of the United States and to the Far 
East should be on American flag vessels to New York where trans-shipment over- 
land and to American ships would be handled by the United States Despatch 
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Agent. They were advised that shipments to Turkey, the Near East and Indian 
ports should be routed overland to Italy and thence to American flag ships. The 
Department has now received another communication from the Consulate 
General in which it is stated that they assume the Department is aware that 
compliance with its instructions will mean that freight and handling charges 
will increase costs of moving effects “Sy some 50 to 100 percent”, but that the 
instructions will be adhered to unless otherwise instructed. They point out that 
the rates between Bremen and the West Coast of the United States are identical 
to those to New York; that the rates between Bremen and the Far East compare 
to those to New York; that rail and handling charges to Italy for shipments to 
the Near East ana Indian ports will be over and above ocean freight charges. 
The Department does not know what reply to make to the Consulate General at 
Bremen, or to other posts where similar shipping conditions exist, but in view 
of the apparent excessive costs and longer period of transit involved it is hoped 
that you can hold that American flag vessels are not available for such shipments. 


With respect to shipments of effects from Bremen, you are advised 
that upon the basis of the information submitted in your letter the use 
of foreign vessels to the stated points appears proper. That part of 
the question pertaining to “other posts where similar shipping con- 
ditions exist” is too general to permit of an appropriate reply. 


7. Pursuant to section 942 (a) of the Foreign Service Act of 1946, the Depart- 
ment has prescribed section 103.607 (r) to the Foreign Service Regulations 
to cover transportation of officers and employees of the Service to approved 
hospitals “by such means and under such conditions as may be specified in 
the travel authorization.” Will such travel be subject to the provisions of 
section 901 of the Merchant Marine Act of 1936? While travel at Government 
expense to approved hospitals is limited to officers and employees of the Service, 
the Department has issued Foreign Service Personnel Circular No. 66, dated 
February 15, 1951, which permits the return of dependents to the United States 
at Government expense prior io the eligibility of the principal in extreme hard- 
ship cases involving physical, mental, and emotional health. In such emergency 
cases may travel be performed by foreign flag vessels where the use of an 
American flag vessel would require indirect travel or a delayed departure? 


While the transportation of officers and employees to approved 
hospitals is subject to section 901 of the Merchant Marine Act of 1936, 
such travel is of an emergent nature and ships of foreign registry may 
be used if required by the exigencies. The second part of the question 
is similarly answered. 


8. In accordance with the provisions of section 911 of the Foreign Service 
Act of 1946, may the Department prescribe a Foreign Service Travel Regulation 
which would permit officers and employees of the Service and their dependents 
to use a combination of air and surface transportation on either one-way or 
round-trip journeys, even though such travel results in higher transportation 
costs? For example, on a one-way journey from Singapore to the United States, 
perform travel by air from Singapore to Marseille or Genoa and then board an 
American vessel for surface travel to New York. Or, in the case of a round- 
trip journey, purchase a round-trip air ticket for a portion of the trip and 
perform the remainder of the journey by surface. It is realized that travelers 
cannot be forced to travel by air, but it is believed many of them would 
not object to using such means of transportation for a portion of their journey 
if they were permitted to travel by steamer for a part of the trip, and if a 
regulation permitting such travel could be prescribed it would help the Depart- 
ment in achieving better personnel utilization by expediting an employee’s 
arrival at his destination. 


The question is answered in the affirmative. 











356 DECISIONS OF THE COMPTROLLER GENERAL {31 


It is obvious from the foregoing that no hard and fast rules may 
be formulated for the numerous possible situations that arise in world 
travel by officers and employees of the Department and of the Foreign 
Service. However, having in mind the primary purpose of section 
901 of the Merchant Marine Act of 1936, mere inconvenience to the 
traveler, reasonable delays and minor economies are not factors which 
normally would justify an officer or employee in preferring foreign 
vessels over those operating under the American flag. 

It is recommended that specific cases involving any doubt as to the 
propriety of the use of foreign vessels continue to be submitted to 
this Office pending further clarification of the matter. 


[B-106220] 


Courts—Judgments, Decrees, Ete.—Refund of Penalties 
Paid Pursuant to Consent Judgments 

Where a jobber-converter paid a penalty levied by a United States District 
Court consent judgment rather than defend a pending court action for the 
violation of a Maximum Price Regulation and subsequent thereto the Admin- 
istrator, Office of Price Administration, granted relief to other contractors 
charged with the same violation, such relief action forms no basis for refund- 
ing to the jobber-converter the amount paid pursuant to the consent judgment 


for the penalty legally imposed pursuant to the law and regulations in effect at 
the time of the violation. 


Comptroller General Warren to Uttal Brothers, February 4, 1952: 


Reference is made to your letter of October 8, 1951, in effect request- 
ing reconsideration of the action of this Office in issuing settlement, 
dated October 3, 1951, which disallowed your claim in the amount of 
$6,043.08 for refund of that amount paid by you pursuant to a consent 
judgment entered in the District Court of the United States, Southern 
District of New York, on July 17, 1945. 

It appears from the record, including information furnished by 
you, that you were charged with violation of Maximum Price Regula- 
tion No. 127, Order No. 8, covering the period July 1, 1943, to June 
30, 1944, by exceeding your quota as a jobber-converter of finished 
piece goods; that a penalty was levied against you in the amount of 
$4,028.72; that your offer to pay one and one half times that amount 
($6,043.08) under protest was rejected by the Office of Price Admin- 
istration and you were required either to pay the said amount of 
$6,043.08 without protest or to defend the then pending court action, 
thereby risking judgment for treble damages; and that you thereupon 
consented to entry of judgment for the said amount of $6,043.08 and 
paid that amount within 90 days thereafter. 
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It appears further that by orders dated November 29, 1946, in mat- 
ters then pending before the Office of Price Administration (Docket 
Nos. 1127-72—-P and 1127-85-P) involving protests by seven jobber- 
converters against Maximum Price Regulation No. 127 and Order 
No. 8, above referred to, the Administrator ordered that the protes- 
tants be granted relief retroactively to July 1, 1943, and that enforce- 
ment actions pending against them be dropped. However, you were 
not one of the protestants referred to and the said orders did not pur- 
port to affect matters such as yours in which judgments theretofore 
had been entered by courts. It is to be noted that judgment against 
you had been entered July 17, 1945—more than 16 months prior to 
issuance of the said orders of November 29, 1946. 

It is not one of the functions of this Office to review the judgments 
of courts or to authorize the refund of any amount paid in satisfaction 
of acourt judgment. It is true that a fine or penalty illegally imposed 
may be recovered back where paid involuntarily and under duress. 
However, if the person paying the same has an alternative, such as 
proceeding to suit or taking an appeal, such payment is deemed vol- 
untary. 36C.J.S. (Fines), section 17. Also, the fact that the alter- 
native may entail some inconvenience or trouble or involve publicity 
reflecting on the trade reputation of the payee would not make the 
payment any less voluntary. /b¢d. In the instant matter, the pen- 
alty involved was legally imposed pursuant to the law and regulations 
then in effect. With your consent, it was given the sanction of a court 
judgment and such judgment was paid by you in full. 

In view of the foregoing, there is not perceived any sound basis 
for allowance of your claim by this Office. Accordingly, upon review, 
the settlement of October 3, 1951, is found correct and hereby is sus- 
tained. 


[B-107157] 


Pay and Allowances—Fraudulent Enlistment—Discharge 
Changed to Honorable by Review Board 


An enlisted member of the Army who upon entry into the service fraudulently 
concealed the fact that he had dependents, which disqualified him for enlistment, 
and who was discharged under other than honorable conditions upon dis- 
covery of the fraud is not entitled to pay and allowances due at the date of 
discharge for service under the fraudulent enlistment, even though the discharge 
was reviewed by an Army Discharge Review Board and changed to a discharge 
under honorable conditions, 
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Assistant Comptroller General Yates to Hugh D. Kidd, February 
4, 1952: 


Reference is made to your letter of November 14, 1951, in effect 
requesting review of General Accounting Office settlement dated Feb- 
ruary 20, 1951, which disallowed your claim for pay believed to be 
due you at the date of your discharge, September 15, 1949, incident to 
your service as an enlisted man, United States Army. 

The said claim was disallowed for the reason that the records show 
you were discharged on account of fraudulent enlistment, and under 
applicable Army regulations an individual so discharged is not en- 
titled to pay or allowances of any kind. You were further advised in 
the said settlement that even though an honorable discharge certifi- 
cate has now been issued, the subsequent changing of the character 
or type of your discharge did not change the character of your 
enlistment. 

The Office of the Adjutant General, Department of the Army, re- 
ported that you enlisted December 3, 1948, and that you were dis- 
charged under other than honorable conditions, September 15, 1949, 
by reason of fraudulent enlistment due to concealment of dependents 
at the time of enlistment. The report further states that your dis- 
charge under other than honorable conditions was later reviewed by 
the Army Discharge Review Board, established pursuant to the pro- 
visions of section 301 of the Servicemen’s Readjustment Act of 1944, 
58 Stat. 286, and based on the findings and recommendation of the 
Board, the Secretary of the Army directed that you be issued an 
honorable discharge certificate, which certificate was issued May 8, 
1950. 

In decision of this Office dated October 24, 1946, 26 Comp. Gen. 265, 
it was stated that the apparent purpose of the provisions of law re- 
ferred to above was to correct injustices done at the time of discharge 
and that it would appear that the intent of Congress in that respect 
could be given complete effect only by recognizing the right of a for- 
mer officer or enlisted person to the benefits he would have been entitled 
to receive on discharge had he originally received the type of discharge 
which the statutory review board finds he should have received. 
However, in your case, the nonpayment to you of the pay and allow- 
ances which remained unpaid at the time of your discharge was predi- 
cated, not on the fact that you were discharged under other than 
honorable conditions, but on the fact that your enlistment was fraud- 
ulent and was terminated because of fraud. Hence, even if an hon- 
orable discharge had been given you at the time of the termination of 
your service due to concealment of a material fact when enlisted, you 
would not have been entitled to the pay and allowances in question, 
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since the type of discharge would not have changed the character of 
yourenlistment. It follows that the subsequent changing of the char- 
acter or type of your discharge by the Discharge Review Board did 
not change the character of your enlistment. So far as the record 
before this Office discloses, your enlistment was fraudulent in its 
inception.. It has been held uniformly by this Office and former ac- 
counting officers of the Government that where a soldier upon entry 
into the service fraudulently conceals or misrepresents a material fact 
disqualifying him for enlistment, and is discharged upon discovery by 
the Government of the fraud, such discharge constitutes an avoidance 
of the contract of enlistment, and the man is not entitled to pay and 
allowances for any period served under the fraudulent enlistment. 
1 Comp. Gen. 511, 9 id. 486. Accordingly, the disallowance of your 
claim was correct, and is sustained. 


[B-107399] 


Compensation—Statutory Increases—Administrative As- 
sistant Secretary of the Interior 

The position of the Administrative Assistant Secretary of the Interior, which 
was created and placed under the classified civil service pursuant to the Reor- 
ganization Act of 1949 with an annual salary rate fixed at $14,000 per annum— 
a salary rate which happens to coincide with a rate established for a classifica- 
tion act grade—is not subject to the Classification Act of 1949, as amended, and 


therefore, the salary rate prescribed for said position may not be increased under 
said Classification Act, as amended. 


Comptroller General Warren to the Secretary of the Interior, 
February 6, 1952: 


Reference is made to your letter of January 10, 1952, requesting a 
decision as to whether the salary of the Administrative Assistant 
Secretary whose position was created by section 4 of Reorganization 
Plan No. 3 of 1950, 15 F. R. 3174, may be increased from $14,000 per 
annum to $14,800 per annum pursuant to the provisions of Public 
Law 201, approved October 24, 1951, 65 Stat. 612. 

Section 4 of Reorganization Plan No. 3 which became effective on 
May 24, 1950, 64 Stat. 1262, in accordance with the provisions of the 
Reorganization Act of 1949, Public Law 109, 81st Congress, provides: 

There shall be in the Department of the Interior an Administrative Assistant 
Secretary of the Interior, who shall be appointed, with the approval of the Presi- 
dent, by the Secretary of the Interior under the classified civil service, who shall 
perform such duties as the Secretary of the Interior shall prescribe, and who 
shall receive compensation at the rate of $14,000 per annum. 

Since the rate of compensation attached to the said office is spe- 
cifically prescribed by the foregoing section doubt has arisen as to 
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whether such compensation is subject to the provision of Public Law 
201 which increases retroactively the salary rates for classification act 
positions. In that connection, since the said reorganization plan pro- 
vides that the position in question shal] be under the “classified civil 
service” and since the legislative history of the plan indicates the in- 
cumbent of the position shall be a career employee, the view is ex- 
pressed in your letter that the said position also would be subject to 
the classification act and that the prescribed rate of $14,000 per annum 
was intended to be the base pay for grade GS-18. 

You are advised that the expression, “classified civil service”, as it 
occurs in various acts of Congress, is defined by statute as being syn- 
onymous with a competitive status. 5 U. S. C. 679. Also, the ac- 
counting officers long have recognized that the civil service laws and 
regulations, having to do with appointments in the classified civil 
service, and the classification act, having to do with the fixing of salary 
rates, are separate and distinct statutes with entirely different scopes 
and purposes. 17 Comp. Gen. 578; 18 id. 223; id. 796. Thus, it fol- 
lows that, unless otherwise provided by law, the statutory grant of a 
classified civil service status, standing alone, does not carry with it the 
requirement that compensation be fixed in accordance with the Classi- 
fication Act of 1949, 63 Stat. 954; nor can it reasonably be inferred 
from the language contained therein, or from the legislative back- 
ground of the plan, that such requirement was intended. On the con- 
trary, the annual] salary for the position specifically was fixed at 
$14,000. Thus, the payment of compensation at that rate is a statu- 
tory requirement regardless of the fact that such rate happens to coin- 
cide with a rate established for a classification act grade. 

From the foregoing it must be concluded that the Administrative 
Assistant Secretary’s position is not subject to the Classification Act 
of 1949, as amended, and accordingly his salary may not be increased 
under the provisions of Public Law 201. 


[B-107495} 


Leaves of Absence—Overdrawn Leave—Leave Indebtedness 


Liquidation Requirement 


The entry of an employee into the armed services is a separation under the annual 
leave regulations—the military service period being regarded as a furlough or 
leave of absence upon the employee’s restoration to his civilian position—so that, 
an employee who was compensated for a period of annual leave which was not 
earned by civilian service, either before or after military service, is required to 
refund the payment covering the leave indebtedness. 
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Comptroller General Warren to John Kenneth Terres, February 
6, 1952: 


Reference is made to your letter of December 21, 1951, requesting 
review of the settlement of this Office of August 6, 1951, wherein 
you were certified to be indebted to the United States in the sum of 
$57.09 as the result of excess annual leave used by you which was not 
earned when you were inducted in the military service in September 
1942. In the letter you express the view that you should not be re- 
quired to make the refund as the taking of excess leave was due to 
an error on the part of the clerk who calculated your leave. 

According to the records of this Office, there was no error in the 
calculation of your leave. It apparently was the practice of the 
Department of Agriculture at that time to grant annual leave which 
might accrue during the calendar year at any time during that year 
with the understanding that it would be earned by continued service, 
and at the time of your induction you are reported to have used seven 
days, seven and one-quarter hours annual leave in excess of the leave 
you had earned. Repeated demands were made upon you by the 
officials of the Department of Agriculture in which the situation was 
explained to you in detail. 

In decision of this Office in 22 Comp. Gen. 990, it was held: 

The entry of an employee into the active military or naval service is to be 
regarded as a “separation” under section 4 (b) of the Annual Leave Regulations, 
providing that an employee who is indebted to the Government for advanced 


annual leave at the time of his separation from the service shall be charged 
with such indebtedness. 


In a subsequent decision, 23 Comp. Gen. 869, it was held that: 


When a former employee is restored to his civilian position, or to a position 
of like seniority, status and pay under the terms and conditions of the Selective 
Training and Service Act of 1940, he is to be considered as having been on 
furlough or leave of absence during his period of active military service, and 
is to be restored with the same leave status (as to both credits and debits) 
as he had when he left his civilian position to enter the active military service. 
While under this decision you might, had you been restored to your 
position with the Soil Conservation Service, have had your leave 
account debited in the amount of seven days, seven and one-quarter 
hours, to be liquidated by subsequent accruals, the record indicates 
that you were never so restored to duty. 

Accordingly, as you received your compensation for seven days, 
seven and one-half hours when on annual leave which was not earned 
by civilian service, either before or after your military service you 
are indebted to the United States therefor. That amount should be 
remitted promptly to this office. 

Upon review, the settlement of August 6, 1951, appears correct 
and must be and is sustained. 
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[B-107687] 


Compensation—Overtime—Travel Time 


An employee who performs official travel, without the actual performance of 
duty, outside his regularly established hours of work is not entitled to overtime 
compensation for such travel time, even though the assigned duties are to be 
performed during normal duty hours and require travel outside the basic 
workweek. 


Comptroller General Warren to George E. Gray, February 7, 1952: 


Reference is made to your letter of December 20, 1951, requesting 
review of the settlement of December 13, 1951, which disallowed your 
claim for overtime compensation covering travel time outside of your 
basic workweek during the period January 25 to February 3, 1951, as 
an employee of the Department of Air Force, Hamilton Air Force 
Base, Hamilton, California. The disallowance was for the reason 
that you had been paid overtime for all actual work performed in 
excess of 40 hours a week and that travel time outside of the basic 
workweek did not entitle you to overtime unless performed under such 
unusual or emergent conditions as to make travel time inseparable 
from work. You base your request for review upon the fact that 
you were ordered to accomplish your mission in the shortest possible 
time and you contend that your travel was inseparable from the work 
to be accomplished. In your statement of May 16, 1951, filed with 
your claim, it is stated that the duty consisted in contacting civilian 
operators of certain air fields to obtain data required by the Air Force; 
that since the majority of the persons to be contacted were available 
for interview only during normal duty hours the only logical way was 
to perform as much of the travel as possible outside the basic work- 
week. 

The general rule with respect to overtime compensation for travel 
time is stated in 25 Comp. Gen. 399, at page 401, as follows: 

* * * travel time alone (without performance of actual duty) outside the 
regularly established hours of work does not entitle a per annum employee either 
to regular compensation or overtime compensation for the time so spent. See, 
also, question and answer 8 in decision of July 28, 1945, 25 Comp. Gen. 121, at 
page 129. Conversely, when such an employee performs actual duty while trav- 
eling during hours outside his regular tour of duty, he is entitled to regular or 
overtime compensation, as the case may be, depending upon whether such duty 
is in substitution for a corresponding period of leave without pay during the 
same basic workweek or is in addition to the required hours of work during the 
basic workweek. See, generally, question and answer 2 in decision of July 
28, 1945, supra. Of course, an employee in a pay status is entitled to his regular 
compensation while traveling on official business during the hours comprising 
his daily tour of duty, the same as if he had remained at headquarters and it 
is immaterial whether, during such travel, he performs actual duty. 

As the actual duty required of you on this detail was required to be 
performed during normal duty hours according to your own state- 
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ment, supra, it is evident under the rule enunciated in the decision, 
supra, that the fact your assigned duties required travel outside of your 
basic workweek does not entitle you to overtime compensation for 
travel in your case. Upon review, the disallowance of your claim ap- 
pears proper and said action must be and is sustained. 


[B-107722] 


Federal Credit Union—Liquidation of Former Employee’s 
Indebtedness From Retirement Funds 

Inasmuch as the funds of a Federal Credit Union are the property of the em- 
ployees or other private persons and are not appropriated funds, collection of a 


former Government employee’s indebtedness to a credit union by set-off against 
his retirement fund account is prohibited. 


Comptroller General Warren to the Pentagon Federal Credit Union, 
February 7, 1952: 


Reference is made to your letter of January 23, 1952, relative to 
your claim against Mary Louise Van Rossum in the amount of $220 
plus interest, from November 23, 1949, in which you requested this 
Office to suspend any withdrawal of any moneys to the credit of debt- 
or’s retirement fund account until her indebtedness to your organiza- 
tion has been liquidated. 

Section 18 of the Civil Service Retirement Act of May 29, 1930, 
as amended, 46 Stat. 479, 5 U.S. C. 729, provides as follows: 

None of the moneys mentioned in this Act shall be assignable, either in law 
or equity, or be subject to execution, levy, or attachment, garnishment, or other 
legal process. 

This Office has held that the quoted provisions of the statute do 
not apply to the United States, and that amounts owing by individuals 
to the United States may be recovered by set-off against retirement 
annuities due them. See 16 Comp. Gen. 1017; 19 id. 721; and 21 id. 
1000. The statute does apply to all other creditors and under the 
plain terms thereof the debtor could not make an enforceable as- 
signment of the funds involved and they are exempt from legal proc- 
ess. In such circumstances this Office would appear to have no 
authority to withhold such moneys for the benefit of a private creditor. 

While it has been held that Army exchanges are instrumentalities 
of the Government for some purposes and that they are integral parts 
of the War Department (24 Comp. Gen. 771), funds of such exchanges 
are nonappropriated funds (paragraphs 3 and 4 AR 210-50) and this 
Office has held that debts due such exchanges are not debts due the 
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United States and that there is no authority to set-off debts due an 
exchange against the amount due the employees as refund of retire- 
ment deductions. See 9 Comp. Gen. 353; 9 id. 411; and 11 éd. 161. 

It is understood that the funds of a Federal Credit Union are the 
property of employees or other private persons and are not appro- 
priated funds. In that case collection by set-off against the debtor’s 
retirement fund account is prohibited. 

Accordingly, this Office may not suspend withdrawal of debtor’s 
retirement fund deductions pending payment of your claim, or for 
any purpose other than collection of a debt due the United States. 


[B-107562] 


Public Buildings—Modernization of Lighting System— 
Appropriation Availability 

The modernization of the lighting system in a building acquired by the Depart- 
ment of State in Paris, France, and occupied solely by the American Battle 
Monuments Commission’s European Office may be considered as one of the 


“necessary expenses” essential to effect the purposes for which the Commission's 
1952 appropriation for salaries and expenses was made. 


Comptroller General Warren to the Chairman, American Battle 
Monuments Commission, February 8, 1952: 


Reference is made to letter dated January 17, 1952, from the Secre- 
tary, American Battle Monuments Commission, requesting to be ad- 
vised as to whether the appropriation for salaries and expenses of the 
Commission may be expended to modernize the lighting system of the 
building occupied by the Commission’s European Offices at Paris, 
France. 

The letter of January 17 states that the building in question, of 
which the Commission is the sole occupant, was purchased by the De- 
partment of State in 1949 and made available for the purposes of the 
Commission subject to payment by it of all costs of maintenance and 
operation. Also, it is stated that, since the building is old and origi- 
nally was a private residence, the lighting system is entirely inade- 
quate for the present purposes of the Commission, detrimental to the 
efficiency of its work, and harmful to the eyesight of its officers and 
employees, and that modernization thereof is essential. 

The appropriation for salaries and expenses of the American Battle 
Monuments Commission contained in the Independent Offices A ppro- 
priation Act, 1952, Public Law 137, approved August 31, 1951, 65 
Stat. 269, provides for “necessary expenses” for carrying out the act 
of June 26, 1946, 60 Stat. 317, specifying the authority and functions 
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of the Commission and, therefore, is available for the expenses reason- 
ably and necessarily incident to the conduct of the Commission’s 
activities. 

It appears that the electrical improvements here proposed are not 
necessary to the use and operation of a building occupied by the 
Foreign Service of the United States but have been administratively 
determined as required for the use of a building occupied solely by the 
American Battle Monuments Commission. In such circumstances, 
the required electrical work reasonably may be considered as essential 
to effect the purposes for which the appropriation in question was 
made, and, therefore, this Office will not object to the use thereof for 
that purpose. See 16 Comp. Gen. 816. 


[B-107646] 


Contracts—Renegotiation Act of 1951—Government Print- 
ing Office 

Contracts subject to renegotiation under the Renegotiation Act of 1951 are 
limited to agencies named in section 103 (a) of the act and to other agencies in 
the executive branch of the Government designated by the President pursuant 
to said section, and therefore, contracts entered into by the Government Printing 
Office, a part of the legislative branch of the Government which was not specifi- 
cally named in the act nor within the Presidential designation provision thereof, 
are not subject to the Renegotiation Act of 1951. 


Comptroller General Warren to the Public Printer, February 8, 
1952: 


Reference is made to your letter of January 21, 1952, advising that 
inquiries have been received from several contractors concerning 
applicability of the Renegotiation Act of 1951 to contracts placed 
with them by the Government Printing Office, and submitting for 
decision questions as follows: 


1. Are contracts made by the Government Printing Office subject to the 
Renegotiation Act of 1951? 


2. Does the Renegotiation Act of 1951 apply to all contracts, whether made by 
negotiation or as the result of competitive bids? 


8. Is the aggregate amount of $250,000, as stated in the Renegotiation Act 
made up only of monies received from a single agency? 


4. If the answer to question No. 3 is “No”, would payments received from 
all agencies be added together to arrive at the minimum aggregate amount to 
$250,000 ? 


5. Does the term “aggregate amount received” apply to monies received from 
a number of different orders under one contract? 


6. If the answer to question No. 5 is “No”, does the “aggregate amount received” 
apply to amounts received in the aggregate on individual contract? 
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Section 102 (a) of the Renegotiation Act of 1951, 65 Stat. 7, pro- 
vides, insofar as is pertinent, that— 

The p’ovisions of this title shall be applicable (1) to all contracts with the 
Departments specificallly named in section 103 (a) * * * and (2) to all 


contracts with the Departments designated by the President under section 
me ia) * e* 


Section 103 (a) 65 Stat. 8, provides that— 


The term “Department” means the Department of Defense, the Department of 
the Army, the Department of the Navy, the Department of the Air Force, the 
Department of Commerce, the General Services Administration, the Atomic 
Energy Commission, the Reconstruction Finance Corporation, the Canal Zone 
Government, the Panama Canal Company, the Housing and Home Finance 
Agency, and such other agencies of the Government exercising functions having 
a direct and immediate connection with the national defense as the President 
shall designate. 

Contracts subject to renegotiation under the act thus are specifically 
identified as those of the Federal agencies named in section 103 (a) 
and others designated by the President. Application of the settled 
rule of statutory construction, expressio unius est exclusio alterius 
(Sutherland, Statutory Construction, sections 4915-4917, and cases 
cited), corroborates the obvious meaning of the language employed 
that the contracts of the agencies so identified, and no others, are 
covered by the renegotiation provisions. 

Since the name of the Government Printing Office was not included 
among the agencies named in section 103 (a), and has not so far been 
added to that list through’ Presidential designation under the Rene- 
gotiation Act of 1951, contracts entered into by it are not subject to 
the act. Of course, the authority to enter into defense contracts— 
extended to the Government Printing Office by Executive Order 10216, 
Feb. 23, 1951, 16 F. R. 1815, under the First War Powers Act, 1941, 
as amended by Public Law 921, dated January 12, 1951, 64 Stat. 1257— 
does not operate to bring such contracts under the statute. Also, it may 
be observed that the provisions of section 103 (1) of the act, 65 Stat. 11, 
which define an “agency of the Government” asa “part of the executive 
branch of the Government or any independent establishment of the 
Government or part thereof * * * which is not a part of the 
legislative or judicial branches,” apparently foreclose the possibility 
of Presidential designation of any agency or establishment in the 
legislative branch for the purpose of making its contracts subject to 
renegotiation thereunder. 

Inasmuch as the first question submitted is answered in the negative, 
I believe you will agree that the remaining five questions are moot and 
do not require an answer at this time. 
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[B-107683] 


Compensation—Initial Salary Rate—Transfer, Promotion, 
Demotion, Reinstatement, or Reemployment—Administra- 
tive Discretion 

The initial salary rate of an employee in a classified position to which transferred, 
promoted, demoted, reinstated, or reemployed may be fixed by the administrative 
office at any rate above the minimum of the grade that does not exceed the highest 
salary rate previously received in any classified Government position, and there- 
fore, a demoted employee whose salary was reduced by the administrative office 


to match the salary rate of other employees holding similar positions is not en- 


titled to an additional amount regardless of the reason for the administrative 
determination. 


Comptroller General Warren to Christopher A. Piscopo, February 
8, 1952: 


Reference is made to your letter of December 27, 1951, requesting 
review of the settlement of December 10, 1951, which disallowed your 
claim for an additional amount alleged to be due on account of under- 
payment of salary for services rendered as an employee of the De- 
partment of the Army, Quartermaster Depot, Chicago, Illinois, inci- 
dent to a change in your position. The disallowance was for the 
reason that the records show that upon change in grade January 13, 
1947, from CAF-9 in which your salary was $4,149.60 per annum to 
CAF-7, your salary was administratively fixed at the second step in 
CAF-7 or $3,522.60, and that it was within the administrative dis- 
cretion to so fix your salary so long as it did not exceed the highest 
salary previously earned. You appear to contend that you should 
have been given a higher rate and in support of your contention you 
enclose a statement signed by Ralph F. Cantrell reciting various cir- 
cumstances surrounding your change in grade and the fixing of your 
salary in the lower grade and that it was Major Shields’ opinion that 
your pay should be reduced to match the salary of other branch chiefs 
in the stock control division and that it was fixed accordingly. 

In 26 Comp. Gen. 368, it was held: 

The initial salary rate of an employee in a classsified position to which trans- 
ferred, promoted, demoted, reinstated, or reemployed may, within the discretion 
of the administrative office—if appropriations are available—be fixed at such 
a rate above the minimum of the grade as will not exceed the highest salary 
attained in any prior Government position, * * 

It will be noted that the fixing of any rate above the minimum of 
the grade to which demoted is within the administrative discretion 
so long as it does not exceed the highest rate previously received in 
any classified position. It could have been fixed at the, minimum 
rate of the grade had the administrative office so determined and the 
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reason for the administrative determination is not material. As you 
were paid at the rate administratively fixed there is nothing further 
due you. 

Upon review, the settlement must be and is sustained. 
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[B-107905] 


Appropriations—Limitations—Balances Merged With Fol- 
lowing Year Appropriations 


The personal services limitation on funds appropriated in the Department of 
Commerce Appropriation Act, 1952, for the Seventeenth Decennial Census is not 
applicable to unobligated balances of prior year funds for said Census with 
which the 1952 appropriation was merged. 

Comptroller General Warren to the Secretary of Commerce, 
February 8, 1952: 


Reference is made to your letter of February 5, 1952, requesting 
a decision as to whether the unobligated balance of prior year funds 
in the appropriation for the Seventeenth Decennial Census may be 
used for personal services without regard to the limitation on the 
amount for that purpose contained in the appropriation under that 
head in the Department of Commerce Appropriation Act, 1952, 
Public Law 188, approved October 22, 1951, 65 Stat. 587. 

The appropriation in question provides, in pertinent part as follows: 

Seventeenth decennial census: For expenses necessary for taking, compiling, 
and publishing the seventeenth ‘decennial census including the census of 
housing as authorized by law (13 U. 8S. C. 201-219; 42 U. 8S. C. 1442) * * * 
$7,000,000, of which not to exceed $5,646,654 shall be available for personal 
services, to remain available until December 31, 1952, and to be merged with 
the appropriation made under this head in the Department of Commerce Appro- 
priation Act 1951. 

Your letter states that the Seventeenth Decennial Census was de- 
signed as a three year project within an estimated total cost for 
which appropriations consisting mainly of funds for personal serv- 
ices were made annually in sufficient amounts so that operations 
could move ahead rapidly without loss in time and money, as dis- 
tinguished from situations in which annual recurring appropriations 
include substantial amounts for non-personal service obligations 
which could be diverted to personal services, citing in that connection 
Office letter dated January 11, 1952, to you, B-106875, 31 Comp. 
Gen. 275, and decisions referred to therein. 

Also it is stated, in effect, that the budget estimates and legis- 
lative histories of the appropriations for the fiscal years 1951 and 
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1952 indicate a full realization by the Congress that the unobligated 
balances for prior years—which were brought forward by the merger 
provisions of the appropriating acts—would be available for the 
same purposes in the succeeding fiscal years, and that to hold other- 
wise would force immediate suspension of the entire project with 
resulting prohibitive costs of reorganizing the work at a later date, 
thereby defeating the purpose for which the several appropriations 
were made. 

It is urged, in view of the particular circumstances related above, 
that the Congress did not intend the limitation of $5,646,654 on 
personal services contained in the 1952 appropriation in question, 
to apply to the unobligated balance brought forward from the 1951 
appropriation. 

The law authorizing the decennial census (act of June 18, 1929, 
46 Stat. 21, 13 U. S. C. 201-219) provides in section 2 thereof that 
the period of three years beginning the 1st day of January in the 
year 1930 and every tenth year thereafter shall be known as the 
decennial census period, and that the reports upon the inquiries pro- 
vided for shall be completed within such period. There can be no 
question but that the Seventeenth Decennial Census was planned as 
one continuous project on a total estimated cost basis. See Hearings 
before the Subcommittee of the Committee on Appropriations, House 
of Representatives, on the Department of Commerce Appropriation 
Bill, 1950, page 126; House Report No. 386, 81st Congress, pp. 17-18; 
Hearings before the Subcommittee of the Committee on Appropria- 
tions, United States Senate on the same Bill, page 10. Also, each 
of the appropriations made in the Department of Commerce Appro- 
priation Acts for the fiscal years 1950, 1951 and 1952, Public Laws 179, 
63 Stat. 469, approved July 20, 1949; 759, approved September 6, 
1950, 64 Stat. 620; and 188, approved October 22, 1951, 65 Stat. 575, 
respectively, were specifically made available until December 31, 1952, 
and the unobligated balances as of June 30, 1950, and June 30, 1951, 
were carried forward and merged with the appropriations made in 
the said acts for the fiscal years 1951 and 1952. 

Futhermore, as your letter states, the legislative history of the 
1952 Appropriation Act (page 100 of the Hearings before the House 
Appropriations Subcommittee ) , discloses that the Congress understood 
at the time that, of the amounts appropriated for the fiscal years 
1950 and 1951, all but the sum of $601,173 would be obligated as of 
June 30, 1951. The history discloses further that the amount of 
money appropriated in the 1952 act was fixed in the light of the fact 
that the Bureau of the Census would have available for use during 
the 1952 fiscal year the estimated unexpended balance of $601,173. 
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Considering that the legislative histories of the appropriations acts 
pertaining to the Seventeenth Decennial Census disclose clearly that 
the Congress intended to appropriate for the work on an over-all cost 
basis, that the amounts appropriated each year were to remain avail- 
able until December 31, 1952, that at the time the 1952 act was being 
considered, the Congress evidenced no intention to limit the use of 
any amounts that had been previously appropriated, and the fact 
that, if the unobligated balance as of June 30, 1951, cannot be used 
for personal services there will be a suspension of work on the census— 
resulting in a possible failure to complete reports by December 31, 1952, 
as required by law, or otherwise defeat the purpose of Congress in 
making the appropriation—I am of the opinion that the 1951 balances 
ure not subject to the personal service limitation contained in the 
Department of Commerce Appropriation Act, 1952. 


[B-102974, B-102973, B-102897} 


Compensation—Employees Subject to Wage Boards or 
Other Wage-Fixing Authorities—Premium Pay for Holiday 
Work 


Claims of employees of the Departments of the Army and the Navy—whose per 
diem, per hour, or piecework rates of pay were fixed by a wage board or 
other wage-fixing authority—for premium and gratuity pay for services rendered 
on holidays during World War II, submitted as a result of the decision of the 
Court of Claims in the case of John Stuart Kelly, et al. v. United States, as 
affirmed by the Supreme Court, holding that Government Printing Office per 
diem employees were entitled under the terms of a wage agreement to such 
premium and gratuity pay, will be disallowed by the General Accounting Office 
without further development in the absence of a wage agreement similar to the 
one in the Kelly case. 


Decision by Comptroller General Warren, February 11, 1952: 


Representative of numerous claims based upon the decision of 
the Court of Claims in the case of John Stuart Kelly, et al. v. United 
States, decided April 3, 1951, 119 C. Cls. 197, 96 F. Supp. 611, which 
nave been received in the General Accounting Office for settlement 
are those of Archie B. Towles, James C. Whaley, and Jesse M. 
Murphy—said claims being for premium and “gratuity pay” for 
services rendered under the War Department (now the Department 
of the Army) or the Navy Department on holidays, principally 
during World War II. 

Since the Kelly case, pursuant to which the claims are asserted, 
did not involve per annum employees, the claimants will be considered, 
for present purposes, as having been paid upon a per diem, per 








Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 371 


hour, or piecework basis at rates fixed by a properly constituted 
wage board or other wage-fixing authority. Also, the claims will 
be considered as covering periods prior to February 1946, during 
which months there were promulgated administrative regulations 
changing the practice theretofore prevailing with respect to com- 
pensating such employees for work performed on holidays. 

The Court of Claims held in the Kelly case, 96 F. Supp. 611, supra, 
that certain employees of the Government Printing Office, referred 
to generally as “per diem” employees, were entitled to premium pay 
and “gratuity pay,” in addition to their regular pay already received, 
for services rendered on various holidays during the period September 
1, 1943, to October 15, 1945. Review of that part of the holding with 
respect to gratuity pay was obtained and the judgment of the Court 
of Claims was affirmed by the Supreme Court of the United States 
on January 2, 1952, United States v. John Stuart Kelly, et al., No. 209, 
342 U. S. 193, the conclusion of both courts being based upon the 
narrow ground of the terms of a “holiday rate” clause in a wage agree- 
ment negotiated in 1924—and allegedly included in subsequent amend- 
ments thereto—between the Public Printer and journeymen printers 
pursuant to the act of June 7, 1924, 43 Stat. 658, and not upon the 
basis of any statute granting holiday pay to Federal employees. The 
pertinent part of the clause as quoted in the Supreme Court’s opinion 
reads as follows: 

Employees required to work on a legal holiday or a special holiday declared 
by Executive order shall be paid at the day rate plus 50 percent for all the 
time actually employed in addition to their gratuity pay for the holiday as 
provided by law * * *, 

The Department of the Navy has reported to this Office that there 
was no “agreement” in effect prior to February 1946 granting to its 
employees of the classes involved in the instant claims premium pay 
for work on holidays during the regular 40-hour workweek. See, in 
that connection, 25 Comp. Gen. 584. Also the Department of the 
Navy reports that, as a result of the Comptroller General’s inter- 
pretation of Joint Resolution No. 127 of June 29, 1938, infra—con- 
sidered as having repealed Joint Resolution of January 6, 1885, 23 Stat. 
516, as amended—there was abrogated the former practice under which 
per diem and similarly paid employees who worked on a holiday were 
allowed pay for the work done plus “Gratuity pay” for the holiday. 
The report of the Department of the Army in the matter of premium 
and “gratuity” holiday pay is to the same effect. 

The only statutory provision pertinent to the holiday pay claims 
in question is Public Resolution No. 127 approved June 29, 1938, 52 
Stat. 1246, which provides in substance that whenever employees paid 
upon a per diem, per hour, or piecework basis are “relieved or pre- 
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vented from working” solely because of the occurrence of a holiday, 
they shall receive the same pay as for other days on which an ordinary 
day’s work is performed. Since that enactment, the decisions of this 
Office consistently have held that when per diem employees work on a 
holiday (that is, when not “relieved or prevented from working”) they 
are not entitled as a matter of law to “gratuity pay” in addition to 
their pay for work done. 18 Comp. Gen. 186; id. 191; id. 206. The 
decision of the Supreme Court in the Kelly case does not require any 
change in that construction. 

Accordingly, since there is no law authorizing the additional com- 
pensation here claimed for holidays on which services were rendered 
by per diem, per hour, or piecework employees and since there does 
not appear to have existed an “agreement” similar to the one involved 
in the Kelly case which called for payment of such additional compen- 
sation to employees in either the Department of the Navy or the War 
Department, claims of the nature described in the first two paragraphs 
hereof which are based upon services under those departments will 
be disallowed by the General Accounting Office without further 
development. 


[B-107153] 


Personal Services—Private Contract v. Government Per- 
sonnel—Credit Reports on Government Employees 

While the general rule is that purely personal services may not be obtained on 
a contractual basis but are required to be performed by regular employees who 
are responsible to the Government and subject to its supervision, information con- 
cerning the personal credit histories of employees which is essential for security 
control purposes may be procured from commercial credit bureaus if it is 


administratively determined that the information cannot be developed by 
available employees at a relatively reasonable cost 


Comptroller General Warren to the Secretary of Commerce, 
February 11, 1952: 


Reference is made to letter of December 19, 1951, from the Acting 
Secretary of Commerce, requesting a decision as to the propriety of 
procuring credit information for security control purposes from local 
commercial credit bureaus. 

It is reported that the security control officer of the Department of 
Commerce occasionally finds it necessary to make inquiries concerning 
the personal credit histories of employees having access to classified 
materials or restricted areas before issuing clearances to them. Since 
commercial bureaus are able to supply such information at fees ranging 
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from twenty-five cents to one dollar per individual, it is felt that the 
information should be purchased from them in order to avoid 
uneconomical expenditures of time and money attendant upon using 
specially trained personnel of his office for the necessary credit 
investigations. 

The general rule established by decisions of the accounting officers 
is that purely personal services may not be obtained on a contractual 
basis but are required to be performed by regular employees who are 
responsible to the Government and subject to its supervision. 18 
Comp. Gen. 539; 19 id. 594. Exceptions to such rule have been rec- 
ognized in a few cases where employees were not available or qualified 
to perform the work involved and where unusual conditions encoun- 
tered in the accomplishment of an object for which a particular appro- 
priation was made so necessitated. In this connection, it may be 
observed that the requirement is one of policy rather than positive 
law and, where it is administratively determined that it would be sub- 
stantially more economical, feasible, or necessary by reason of unusual 
circumstances, to have the work involving personal services performed 
by non-Government parties, and that is clearly demonstrable, this 
Office will not object to procurement of such work through proper 
contract arrangement. 

Accordingly, if it be determined administratively that credit infor- 
mation essential to authorized security control in your Department 
cannot be developed by available employees at a relatively reasonable 
cost, there is perceived no objection to procurement thereof from com- 
mercial credit bureaus on a nominal fee basis. 


[B-107895] 


Fees—Jurors—Attendance in Court Prior to Term of Jury 
Service 


Inasmuch as the provisions of the District of Columbia Code fixing the term of 
jury service to commence on the first Tuesday of certain months and terminate 
on the Monday preceding the first Tuesday of the next month were intended 
merely to delimit the period which persons are to serve as jurors and do not 
prohibit the performance of incidental services such as qualifying and receiving 
preliminary instructions outside that period, the per diem authorized for jurors 
under title 28 U. S. Code 1871 may be paid for the performance of such incidental 
services prior to the beginning of a term of jury service. 


Comptroller General Warren to the Chief Judge, United States 
District Court for the District of Columbia, February 11, 1952: 


Reference is made to your letter of February 5, 1952, requesting to 
be advised whether this Office will approve payments of juror fees 
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for attendance on the day preceding that on which a term of jury 
service commences. 

You state in your letter that the qualifying, selecting, and prelim- 
inary instructing of petit jurors to serve in the United States District 
Court for the District of Columbia has been done heretofore on the 
first day of the jurors’ term of service. Title 11, D. C. Code, 1940 ed. 
section 1405, provides that the term of service of a petit jury shall 
begin on the first Tuesday of certain months and terminate on the 
Monday preceding the first Tuesday of the next month, unless the 
jury is sooner discharged by the Court or is held over on an uncom- 
pleted case. However, the delays incident to qualifying and instruct- 
ing new jurors on the first Tuesday of the month have on occasion 
made it impossible for judges to try jury cases on that day. You state 
that in order to expedite the business of the Court it has been arranged 
for jurors to attend Court on the Monday preceding the first Tues- 
day of the month for the purposes of inquiry into their fitness to 
serve and of receiving instructions as to the general nature of their 
duties, and you request my decision as to the propriety of compen- 
sating jurors for their attendance for such purposes prior to the be- 
ginning of their term of service. 

Compensation for jurors is authorized by Title 28, United States 
Code, section 1871, which provides, in pertinent part, as follows: 


Grand and petit jurors in district courts or before United States commissioners 
shall receive the following fees, except as otherwise expressly provided by law: 

For actual attendance at the place of trial or hearing and for the time neces- 
sarily occupied in going to and from such place at the beginning and end of such 
service or at any time during the same, $7 per day * * 


It is evident from a reading of the above-quoted section of the United 
States Code that the basis for payment of a per diem to jurors is a 
day of actual attendance at the place of trial or hearing or a day of 
necesary travel preliminary or subsequent thereto. While it may be 
unnecessary in this jurisdiction for a prospective juror to spend a day 
traveling to attend Court, there is no dount, if such travel were neces- 
sary, as to his right to per diem therefor, whether the travel was per- 
formed before, during, or after his term of service as specified by Title 
11, D. C. Code, 1940 ed. section 1405. Such being the case, and since 
the latter section appears to have been intended merely to delimit the 
period during which persons should serve as jurors for the hearing 
of cases, and does not refer to or prohibit the performance of other 
incidential services such as qualifying and receiving preliminary in- 
struction outside that period, no reason appears why compensation 


may not be paid for incidental services so performed, as in the case 
of travel. 
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Accordingly, you are advised that payment of per diem to jurors 
for attendance upon the Court for the performance of such incidental 
services prior to the first Tuesday of the month will not be questioned 
by this Office. 


[B-105762] 


Compensation—Change in Position Designation—Longev- 
ity Step-Increases Under Classification Act, 1949 


Under section 703 (a) of the Classification Act of 1949, authorizing longevity 
increases beyond the maximum scheduled rate of a grade for each three years of 
continuous service completed by an employee at the maximum rate or at the 
longevity rate “without change of grade or rate of basic compensation,” a change 
in position designation incident to the conversion of a position from the maxi- 
mum scheduled rate of CPC-9 to the maximum scheduled rate of GS-7, with a 
resulting $50 change in the rate of compensation to conform with the rates under 
the new schedule, doés not start a new three year longevity period of continuous 
service within the meaning of said section 703 (a) of the act. 


Comptroller General Warren to the Attorney General, February 
12, 1952: 


Reference is made to letter dated September 21, 1951 (A3-5), and 
enclosures, from the Administrative Assistant Attorney General, re- 
questing a decision as to whether, under the facts and circumstances 
hereinafter related, David A. Savage, Prison Correctional Supervisor, 
and certain other employees in a similar category may receive credit 
toward the three years of continuous service required for a longevity 
step-increase under section 703 (a) of the Classification Act of 1949, 
Public Law 429, 63 Stat. 968. 

Section 703 (a), Public Law 429, in general, authorizes longevity 
increases beyond the maximum scheduled rate of a grade for each 3 
years of continuous service completed by an employee at the maxi- 
mum rate or at the longevity rate “without change of grade or rate of 
basic compensation except such change as may be prescribed by any 
provision of law of general application.” Section 703 (b), 64 Stat. 
968, in part, limits the increases to 3 successive longevity step increases 
and requires an aggregate of not less than 10 years of service in the 
position or in positions of equivalent or higher class or grade. 

The record shows that the position of Prison Correctional Super- 
visor was converted in December, 1949, from grade CPC-9 to grade 
GS-7, that there were approximately 40 Prison Correctional Super- 
visors employed in the various Federal prisons who at the time their 
positions were so converted had been in the position for at least 10 
years and who had been in the maximum scheduled rate of CPC-9, 
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$4,525 per annum, for periods ranging from 3 months to 2 years and 10 
months; and that upon conversion such employees were, under the rule 
applicable to conversion, placed in the maximum scheduled rate for 
GS-7, $4,575—an increase of $50. Also, it appears that no change of 
position, duties, or responsibilities was involved in the grade and 
schedule changes of these employees, nor was there a general realloca- 
tion to a higher grade because of increased duties and responsibilities. 
The grade change was made solely as an incident to the adoption of 
new classification schedules. 

The change of the positions from CPC-9 to GS-7 was not pre- 
scribed by any provisions of law. Hence, the only question for de- 
termination is whether there was a “change of grade or rate of basic 
compensation” within the meaning of those words as used in section 
703 (a), supra. 

The legislative history shows that the policy underlying the longev- 
ity step-increases is to provide rewards for long, faithful, and satis- 
factory service after an employee reaches the maximum rate of the 
grade in which his position is placed. As stated above, the statute 
expressly requires certain service at or above the maximum rate “with- 
out change of grade or rate of basic compensation.” In the situation 
presented, the conversion of the position from grade CPC-9 to grade 
GS-7 did not constitute a change of grade and the $50 change in the 
rate of the compensation from $4,525 to $4,575, made necessary by the 
conversion, is not a change in rate of basic compensation within the 
meaning of the statute involved. Cf. 29 Comp. Gen. 328. Accord- 
ingly, and having regard for the purpose of the provisions of section 
703, above, there appears justified the conclusion that the change in 
the position designation incident to the conversion of the position here 
under consideration from one schedule to another with the resulting 
change in the rate of compensation to conform with the rates under 
the new schedule, did not start a new 3-year longevity period. 

The claim of Mr. Savage is returned herewith as requested. 


[B-106537] 


Officers and Employees—Striking Against Government— 


Administrative Jurisdiction to Determine What Constitutes 
Strike 


The question of whether Government employees actually engage in strikes against 
the Government, within purview of section 1209 of the General Appropriations 
Act, 1951, and subsequent legislation prohibiting the payment of compensation 
to employees who engage in a strike, is primarily for determination by the ad- 
ministrative officers concerned, rather than the accounting officers, and therefore, 
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in the absence of such determination by the Inland Waterways Corporation in 
the case of employees who participated in a work stoppage aboard a Government 
vessel, the General Accounting Office may not render a decision concerning the 
status of said employees for pay purposes. 


Comptroller General Warren to the Secretary of Commerce, 
February 12, 1952: 


Reference is made to your letter of November 13, 1951, concerning 
certain employees of the Inland Waterways Corporation who par- 
ticipated in a work stoppage aboard its Steamer “I]linois” on August 
22-23, 1951, and requesting a decision as to their resultant status for 
pay purposes. 

You advise that upon notification of the work stoppage steps were 
taken to ensure compliance with section 1209 of the General Appro- 
priations Act, 1951 (64 Stat. 547, 764-5), and subsequent legislation 
(Public Law 70, 65 Stat. 111, 82d Congress, making temporary appro- 
priations for the fiscal year 1952, and extensions thereof), forbidding 
the payment of wages to employees who have engaged in a strike. 
Hearings were ordered at which testimony was taken from the em- 
ployees involved, from the union official who admittedly had ordered 
the work stoppage, and from various officials of the Corporation. A 
transcript of the hearing, supplemented by copies of pertinent ex- 
hibits and by other documents of similar import obtained by the Solici- 
tor of the Department of Commerce, accompanied your letter. You 
report that the Solicitor, relying upon general rules considered in 26 
Comp. Gen. 853, is of opinion that the employees “engaged in a strike.” 
Copies of the findings of fact presumably submitted by the board 
convened to hold the hearings and of the opinion of the Solicitor were 
not furnished, and you apparently have neither accepted nor rejected 
such findings or opinion. In fact, after noting that some distinctions 
exist between the case referred to by the Solicitor (1947) and the 
present case, you state as follows: 

* * * The Corporation desires to take no steps which would deprive any 
employee of his wages unless in your final opinion the applicable laws so require. 
For this reason, we are transmitting to you herewith the complete record of 
facts available to serve as a basis of decision. It is respectfully requested that 
you render your decision as to whether the unlicensed personnel aboard the 
Steamer “Illinois” did engage in a strike within the meaning of statutes which 
prohibit use of the Corporation's funds to pay wages of striking employees. 

I believe it is self-evident that the Congress, in imposing the restric- 
tion with respect to strikes, intended that the administrative officers, 
rather than the accounting officers, initially would make necessary fac- 
tual determinations. As stated in 26 Comp. Gen. 853, the matter of 
whether employees engage in strikes against the Government pri- 
marily is one for administrative determination, and such determina- 
tion, when made, ordinarily will not be questioned by the General 
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Accounting Office unless the record upon which it is predicated clearly 
shows it to be without substantial foundation. 

While it is the practice of this Office to cooperate with all agencies 
of the Government by rendering decisions to them, upon proper re- 
quest, concerning the legality of any proposed transaction which 
would be subject to audit (see 27 Comp. Gen. 429), the existence or 
non-existence of a strike in the circumstances reported is a factual 
matter, and I feel that to reach a conclusion concerning the status of 
the employees for pay purposes in advance of an administrative deter- 
mination of that fact would be inappropriate. I may say, however, 
that the evidence furnished this Office lends substantial support to the 
conclusion reached by the Solicitor of your Department and, should 
your Department reach that same conclusion, there would be no sub- 
stantial basis for this Office to question such determination. 


[B-107274] 


Contracts—Awards—Negotiation After Advertising for Bids 


Where invitation for bids provides that after proposals are received negotia- 
tions will be conducted with the three lowest bidders to determine the final con- 
ditions, price, etc., a notice to proceed issued to lowest bidder before any nego- 
tiations were held with authorized representatives of the bidder constituted no 
more than a firm offer on the part of the Government to award the contract to 
that bidder at the price stated in the proposal, and therefore, said offer must 
be accepted without qualification by the bidder in order for a contract to be 
consummated. 


Comptroller General Warren to the Secretary of the Army, Febru- 
ary 12, 1952: 


Reference is made to your letter of January 11, 1952, with enclo- 
sures, requesting a decision as to whether an enforceable contract exists 
between the Government and John McShain, Inc., for certain construc- 
tion work at Camp Ritchie, Maryland, covered by invitation No. 
ENG-10-080-52-13-(15), dated September 14, 1951. 

The record shows that, at a conference held in the office of the Dis- 
trict Engineer, Washington, D. C., on September 6, 1951, for the pur- 
pose of acquainting prospective bidders with the general nature of the 
work to be performed, the contractors present, including representa- 
tives of John McShain, Inc., were advised in part as follows: 

The proposals will be opened in this room at 1500 hours on the 2nd of October, 


1951. Negotiations will be conducted with those submitting the three lowest 
proposals to determine the final conditions and price. 


The referred-to invitation was issued under date of September 14, 
1951, and stated that proposals, which would be the basis of negoti- 
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ating a construction contract, would be received until October 2, 1951. 
Of the proposals received, that of John McShain, Inc., was low at 
$6,574,825, the other proposals ranging from $7,944,010 to $11,509,980. 
The proposal did not contain any qualification and stated that the 
contractor would execute a contract within 30 days after date of open- 
ing and would commence work within 10 days after receipt of notice 
to proceed. It is stated in first indorsement of December 3, 1951, 
from the Division Engineer to the Chief of Engineers, that the Divi- 
sion Engineer, immediately after the results of the bidding were 
reported to him, instructed the District Engineer to determine whether 
an error had been made by John McShain, Inc., in view of the rela- 
tively low bid submitted, but that, when the District Engineer replied 
that the contractor was pressing for an award of the contract, author- 
ity to make such award was granted. 

In your letter of January 25, 1952, with reference to the matter, you 
state that, after the proposals were opened, the second and third lowest 
bidders indicated that, in view of the low proposal submitted by 
McShain, they were not interested in further negotiations as they 
could not approach the price; that the Corps of Engineers was cog- 
nizant that McShain was “able to pare certain administrative expenses 
because of the fact that a previous contract [No. DA-49-080-eng-833 ] 
was still in force ;” and that on October 12, 1951, representatives of the 
contractor attended a conference—which is shown to have been held 
in the Office of the District Engineer, Washington, D. C.—“for the 
purpose of discussing the proposal and settling any contract ques- 
tions.” 

The record shows that three representatives of John McShain, Inc., 
none of whom were officers of the corporation, attended the confer- 
ence of October 12, and that these representatives asked various ques- 
tions relating to the performance of the work and gave no indication 
that John McShain, Inc., would not be willing to take the contract at 
the amount stated in its proposal. Mr. Paul Hauck, the contractor’s 
general manager, who was present, did express some concern because 
the amount quoted did not include anything to cover contingencies, 
overtime, liquidated damages, or price and wage increases. On the 
same day, but subsequent to the conference, a formal notice was issued 
by the District Engineer to the contractor stating that its proposal, 
in the amount of $6,574,825, was thereby accepted, that a formal con- 
tract was being prepared, and that the contractor was to proceed with 
the work. The contractor was requested in the notice to acknowledge 
receipt thereof in the space provided for the contractor’s signature 
and to return the original and one copy to the office of the District 
Engineer at once, retaining a copy. 
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The record contains a memorandum made by the District Engineer 
of a conference held in his office with John McShain and Paul Hauck 
on October 24, 1951, which states that Mr. McShain stated at such 
time that he was willing to go ahead with the job, but that two of the 
trades, plumbers and steamfitters, had refused to man the job at the 
wage rates set forth by the Department of Labor, and the Baltimore 
unions were requesting that the Ritchie project be placed within their 
district and were requesting an increase in wage rates, and that he 
thought it was the responsibility of the District Engineer to have the 
Department of Labor issue new wage rates in line with the Baltimore 
rates, or place the Ritchie project under jurisdiction of Hagerstown 
unions, which would mean lower rates. The memorandum states that 
Colonel McCutchen stated that the contractor would have to have the 
International Union state its refusal, in writing, to man the job at the 
rates published by the Department of Labor, in which case the matter 
would be submitted to the Chief of Engineers and be forwarded to the 
Department of Labor. In an affidavit filed with this Office by John 
McShain on January 28, 1952, it is stated that the affiant informed the 
District Engineer at this meeting that a serious mistake had been made 
in the computation of the bid, but that, by reason of the fact that the 
contractor had contract No. DA-49-080-eng-833 to perform, the con- 
tractor could probably “get by” with the contract.involved. However, 
affiant further states that he advised the District Engineer that certain 
items would have to be adjusted and cleared up before any contract 
could be signed, or agreement reached, particularly the wage scale 
situation. 

By letter of October 26, 1951, John McShain, as President of John 
McShain, Inc., advised the District Engineer that the contractor had 
purposely delayed returning the notice to proceed in view of the 
serious problem of the wage scale which, it was believed, should be 
settled before any attempt was made to proceed with the work. Also, 
on November 7, 1951, the contractor, having received notice on Novem- 
ber 5 of the termination for the convenience of the Government of 
what appears to have been the major portion of contract No. 
DA-49-080-eng-833, wrote the District Engineer that the cancella- 
tion of said contract had seriously affected its position on the contract 
here involved and requested a conference on November 14. At the 
conference, according to the memorandum in the record, John McShain 
stated that he had “bid” for the work here involved solely because 
of having been awarded contract No. DA-49-080-eng-833; that he 
had been prepared to absorb the loss due to his mistake by reason of 
having the first contract, and that he did not feel that he could 
possibly undertake the work under the circumstances. Accordingly, 
he asked to be excused, stating that the contracting officer should 
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have recognized that the bid was extremely low in comparison with 
the others and notified him of a possible mistake at the time. 

The contractor contends before this Office that the mistakes in 
the calculation of its bid which were set forth in its letter of Decem- 
ber 31, 1951, to you, were made because of the necessary haste in pre- 
paring its bid. In this connection, the contractor calls attention to 
the fact that the specifications for the work involved contain approxi- 
mately 575 pages and, in addition, four addenda, of which two are 
dated September 20, 1951, and the others September 25 and Septem- 
ber 26, 1951, and that extensive drawings formed a part of the re- 
quirements forabid. In the affidavit referred to above, John McShain 
states that, on October 2, 1951, in reviewing the estimates which the 
contractor had received for the subcontracts and the information 
covering the work to be done by the contractor, some doubt arose in 
his mind as to the advisability of attempting to submit a bid covering 
the work. However, he states that, in view of the statement which 
had been made to prospective bidders at the conference of September 
6, 1951, to the effect that negotiations would be conducted with those 
submitting the three lowest proposals to determine the final conditions 
and price, he decided to submit a figure based upon the estimates that 
were available in the belief that any discrepancies arising could be 
taken care of before the contract was finally negotiated. The con- 
tractor contends that the notice of award was issued before any negoti- 
ations were held with representatives of the contractor who would 
be authorized to consummate a contract, and that, since the award 
of the contract never was finally accepted, no contract can be said 
to have been consummated. 

The contractor’s bid was considerably lower than the other bids 
and you have stated, as indicated above, that the Corps of Engineers 
was aware that the contractor would be able to pare certain administra- 
tive expenses by reason of having another contract to perform at the 
site of the work. Also, the contracting officer was advised from the 
statement made by Mr. Hauck at the meeting of October 12, referred to 
above, that the contractor’s bid included nothing for contingencies. 
Under these circumstances, the Department of the Army would have 
heen under a duty to advise the contractor that the termination of 
contract No. DA-39-080-eng-833 was being considered before accept- 
ing its bid in the event it had any information to that effect. While 
you state in your letter of January 25, 1952, that the contracting 
officer had no knowledge that said contract would be terminated, 
it is not shown that other officials of the Department of the Army 
were unaware of such fact. 
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However, aside from the above question, there is the more funda- 
mental one of whether a contract was ever consummated. The fact 
that prospective bidders were advised at the pre-bid conference that 
negotiations would be conducted with those submitting the three 
lowest proposals to determine the final conditions and price and that 
the invitation stated that proposals would be received for the purpose 
of “negotiating” a construction contract would be calculated to 
lead bidders to believe that the contract was to be negotiated infor- 
mally, rather than on a formal bid and acceptance basis. It is not 
denied in your letter of January 25 that negotiation with the bidders 
following receipt of the proposals was contemplated at the time 
the invitation was issued, but you state that the meeting of October 12 
was considered to cover all the points subject to negotiation, since 
the price quoted apparently was acceptable to the contractor at that 
time. 

Admittedly, the representatives of the contractor who were present 
at the meeting of October 12 should have stated at that time that 
the amount bid was not considered by the contractor to be firm. 
However, if as appears to be the case it is admitted that the contractor 
was entitled to negotiate the contract informally and that the pro- 
posal submitted was not, therefore, understood to be a firm proposal, 
then it necessarily follows that any negotiation had would not be 


binding on the contractor unless transacted with representatives 
of the contractor who were duly authorized to enter into a final and 
binding agreement. In this connection, there has been submitted here 
a “Certificate of Certification of Secretary of John McShain, Inc., 


of Delaware,” wherein it is stated that the President and, in his 


alisence or disability, the Vice-President, are authorized by sections 
51 and 33 of the by-laws of the corporation to execute bonds and other 
contracts requiring the seal, under the seal of the corporation, and 
that the only other persons authorized to perform such functions 
for the corporation are Vincent P. McDevitt, the corporation’s counsel, 
and Edward 8. Barnhart, Secretary of the corporation, who, jointly 
and severally, were appointed attorneys-in-fact for the corporation 
at a special meeting of the Board of Directors held on July 5, 1949, 
and that their authority to perform such functions is operative only 
when the President and Vice-President of the corporation are absent 
from the country. Relative to the authority of Messrs. Hauck, Tipett 
aud Russell, the representatives of the contractor who were present 
at the meeting of October 12, 1951, it is stated in the McShain affidavit 
as follows: 


All bids submitted by the Corporation must be approved by me before sub- 
mission and Messrs. Hauck, Tippett and Russell have never been authorized 
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to submit, nor have they ever submitted, a bid on behalf of the Corporation 
without securing such approval. 


Messrs. Hauck, Tippett and Russell have never been authorized to negotiate 
or accept, nor have they ever negotiated or accepted, a contract on behalf of 
the Corporation. On occasion they have communicated to contracting officers 
the fact that I have approved particular contracts, having obtained my approval 
before the meeting or during the course of the meeting by telephone. 

Of course, the representatives referred to, who were not officers 
of the corporation, would have no implied authority to bind the cor- 
poration in a matter of this kind for the reason that negotiation of 
the contract necessarily included the execution of the contract and 
the payment and performance bonds, which were required to be 
signed by an officer of the corporation. Hence, it would seem that 
the proceedings which took place at the meeting of October 12 did 
not amount to a negotiation of a final contract, or have the effect of 
converting the contractor’s proposal to a firm bid the purported ac- 
ceptance of which created a contract. On the contrary, there is sub- 
stantial basis for the view that the notice of award and notice to 
proceed which was issued to the contractor on October 12, 1951, con- 
stituted no more than a firm offer on the part of the Government to 
award the contract to the contractor at the price stated in its proposal 
and, as such, would have had to have been accepted without qualifica- 
tion by the contractor in order for a contract to be consummated. 
As indicated above, the contractor never returned the referred-to 
notice with its signature, as contemplated, and there is considerable 
doubt that a court would hold that the statement reported by the Dis- 
trict Engineer to have been made by John McShain at the meeting 
of October 24, 1951, to the effect that he was willing to go ahead with 
the work, constituted an acceptance of the offer of award, particularly 
in view of the fact that McShain reportedly followed such statement 
immediately with the statement that he thought it was the responsi- 
bility of the District Engineer to take action to the end that certain 
wage-rate problems could be resolved, and of the contention made 
in McShain’s affidavit, referred to above, as to the conditional nature 
of the offer. Moreover, the contractor’s letter of October 26, 1951, 
the contents of which are set out above, is capable of being interpreted 
as a conditional acceptance only. The negotiations were in this status 
when, on November 14, 1951, the contractor advised the District Engi- 
neer that it would be unable to undertake the work in view of the 
termination of contract No. DA-49-080-eng-833. Hence, under the 
facts developed from the evidence presented here, and considering 
the ambiguities, uncertainties, and confusion which attended the 
entire transaction, there appears no clearly sound basis for concluding 
that a contract was ever consummated, or that John McShain, Inc., has 
incurred any liability under its bid. 
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The copy of contract No. DA-49-080-eng-856, the specifications 
thereto and abstract of bids, as well as copy of contract No. DA-49- 
080-eng-833, are returned herewith. The other papers transmitted 
with your letter are being retained in this Office. 


[B-107357] 


Contracts—Enforcement—Execution of Contract After 
Allegation of Error 


A contract for construction of a storage building, executed by a contractor after 
the alleged error in a bid not out of line with other bids, under which the con- 
tractor unequivocally agreed to furnish the materials and perform the work 
for the price quoted therein is presumed, in law, to express the final under- 
standing of the parties and the contract may not be modified on the basis of 
the alleged error to provide for an increase in the contract price. 


Comptroller General Warren to the Secretary of the Army, Febru- 
ary 12, 1952: 


Reference is made to the 13th endorsement of December 7, 1951, 
from the Chief of Finance, forwarding to the Claims Division, Gen- 


eral Accounting Office, for settlement as a claim, the papers relative to 
an error alleged by Huling and Son, Builders, to have been made in its 
bid on which contract No. DA-35-047-ng-50, dated May 31, 1951, 
was awarded. Since it appears that final payment under the con- 
tract has not been made, the matter will be disposed of by decision 
rather than by claim settlement. 

By invitation No. DA 35-047-ng-50, dated April 2, 1951, as modi- 
fied by Addendum No. 1, dated May 3, 1951 and Addendum No. 2, 
dated May 8, 1951, the United States Property and Disbursing Offi- 
cer, Oregon National Guard, Salem, Oregon, requested bids—to be 
opened May 28, 1951—for furnishing materials and performing the 
work for construction of a motor vehicle storage building in accord- 
ance with specifications and drawings referred to therein. In re- 
sponse to the invitation, Huling and Son, Builders submitted a bid 
offering to furnish the materials and perform the work for the price 
of $29,536. The abstract of bids shows that other basic bid prices 
were $33,454, $36,947, $37,870, $46,980 and $49,889. 

In the 4th endorsement of August 29, 1951, the contracting officer 
reported that award was made to Huling and Son, Builders, at 8 a. m. 
May 31, 1951; that at 8:25 a. m. on the same date the company was 
advised by telephone of the award; that during such telephone con- 
versation Mr. Huling, Sr., advised that an error of approximately 
$3,000 had been made in the company’s bid price and requested in- 
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formation as to steps necessary to effect a correction of the bid price; 
and that the bidder was advised that it could present a claim to the 
Government to have the contract price increased to cover the error. 
With a letter dated May 31, 1951, copies of the contract drawn in ac- 
cordance with the company’s bid, together with performance and pay- 
ment bonds, were forwarded to the company for execution. There was 
no statement in said letter with respect to any adjustment to be made 
in the contract price. 

The formal contract providing for payment for the work at the 
price bid, was executed by the company and returned with a letter of 
June 2, 1951, in which the company stated that an error had been made 
in its bid due to its failure to include therein the price for the concrete 
floor, expansion strips and waterproof paper stated to amount to 
$2,980. The company stated therein that it expected to perform the 
work but that an adjustment in the contract price was desired. By 
letter of July 2, 1951, the company submitted, in support of its allega- 
tion of error, photostatic copies of the work sheets stated to have been 
used in computing its bid price. 

The record indicates that no error was alleged until after award and 
that such allegation was made verbally and was not supported by evi- 
dence. However, in any event, after alleging error in its bid, Huling 
and Son, Builders, executed contract No. DA-35-047-ng-50 under 
which it unequivocally agreed to furnish the materials and perform the 
work specified therein for the consideration quoted in its bid. Such 
contract is presumed, in law, to express the final understanding of the 
parties. See Brawley v. United States, 96 U. S. 168, 173; and Simp- 
son v. United States, 172 U.S. 372. 

In the case of The Massman Construction Company v. United States, 
102 C. Cls. 699, certiorari denied 325 U. S. 866, the plaintiff sought 
to recover $88,000 alleging that it omitted an item of that amount in 
preparing its bid. ‘lhe court, in denying recovery of the amount of 
the alleged mistake, stated (page 717)— 

At the time the contract was awarded to the plaintiff, pursuant to its bid, and 
at the time it signed the contract, the plaintiff was not mistaken. It had become 
aware of the mistake in its bid, and faced the problem of whether it was willing 
to sign a contract for the figure which it had, by mistake since discovered, bid. 
The Government was also aware of the plaintiff’s claim that it had made a 
mistake in the bid. There was not, then, at the time of signing the contract, 
any lack of knowledge, either mutual or unilateral, which caused either of them 
to make the contract which they did make, when in fact they intended to make a 
different contract. That being so, if we should reform the contract as the plain- 
tiff requests, we would be making for the parties the very contract which one of 


them, the Government, expressly refused to make at that time, though re- 
quested to do so by the plaintiff. 


Also, see Board of Trustees of National Training Schvol for Boys v. 
O. D. Wilson Company, Inc., 133 F. 2d 399 ; 20 Comp. Gen. 652; 23 id. 
596 ; 25 id. 536; and 26 id. 426. The enforcement of the contract at the 
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price specified therein—which price is not out of line with the other 
bids—does not appear to be unconscionable. 

Moreover, the responsibility for the preparation of the bid was 
upon the company. See Frazier-Davis Construction Company Vv. 
United States, 100 C. Cls. 120, 163. Such error as was made in the 
bid was due solely to the negligence of the company and was in no 
way induced or contributed to by the Government. Thus, the error 
was unilateral—not mutual—and, therefore, does not entitle the com- 
pany to relief. See Ogden & Dougherty v. United States, 102 C, Cls. 
249, 259: and Saligman et al. v. United States, 56 F. Supp. 505, 507. 

Accordingly, I find no legal basis for modifying contract No. 
DA-35-047-ng-50 to provide for an increase of $2,980 in the consider- 
ation, as requested by the contractor. 


[B-107729] 


Officers and Employees—Reemployment in Other Agencies 
Following Reduction In Force Notice—Promotion Restric- 
tions in Supplemental Appropriation Act, 1952 

An employee who, after receipt of a reduction in force notice and prior to the 
expiration of the notice period, resigns and is reemployed by another agency, or 
is transferred to a position in another agency, in a lower grade may be restored 
to a position in the grade held by him prior to receipt of said notice without 


violating the promotion restrictions of section 1310 (c) of the Supplemental 
Appropriation Act, 1952. 


Comptroller General Warren to the Chairman, United States Civil 
Service Commission, February 12, 1952: 


Reference is made to your letter of January 28, 1952, requesting 
a decision as to whether an employee who after receipt of a reduc- 
.tion in force notice, resigns and is reemployed by or transfers to an- 
other agency prior to the expiration of the notice period, may there- 
after be restored to a position in the grade held by him prior to the 
receipt of the notice, without contravening the provisions of section 
1310 (c) of the Supplemental Appropriation Act, 1952, Public Law 
253, approved November 1, 1951. 

The pertinent part of section 1310 (c), Public Law 253, 65 Stat. 
758, supra, reads as follows: 

* * * Provided further, That this subsection shall not apply to any case 
involving an employee who is within reach for appointment to a higher grade 


position on a competitive civil service register, or being advanced up to a grade 


ae from which he had been demoted or separated because of reduction in 
orce. 
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In your comment upon the question presented by your letter it is 
stated = 


An employee who is demoted as the result of reduction in force notice and 
remains in the same agency may be advanced up to his former grade level with- 
out regard to the promotion restrictions of section 1310 (c). It would be desir- 
able to permit an employee who transfers to a lower grade position in another 
Federal agency prior to expiration of his reduction in force notice period to have 
the same privilege. 

In the past, in other connections, the Commission has considered that an 
employee who transfers or resigns after receipt of notice has been transferred or 
separated because of reduction in force, or that his separation from the agency 
has been involuntary because of reduction in force action, although his separa- 
tion was prior to the effective date of the reduction in force action. 






































It appears from the comments just quoted that the Commission has 
adopted the view that so far as intra-agency promotions in the in- 
volved situations are concerned, there is no question of the violation 
of section 1310 (c) of the referred-to statute. I concur in that view; 
and I find nothing in the language of the said statute which would 
prohibit its extension to cases where an employee has resigned and is 
reemployed by or is transferred to a position in another agency in 
a lower grade, as a consequence of the receipt of a reduction in force 
notice. 

Your question is answered accordingly. 


[B-106199] 


Leaves of Absence—Military—Cash Settlement—Transfers 
Between Regular Navy and Naval Reserve 


An officer who was commissioned in the Regular Navy under the act of August 
13, 1946, which provides for the training of naval officers, and who was trans- 
ferred to the Naval Reserve pursuant to that act and continued on active duty 
without a break in service, may not be regarded as having been separated or 
released from active duty within the contemplation of the term “discharge” as 
used in the Armed Forces Leave Act of 1946, as amended, so as to be entitled to 
a cash settlement for unused leave to his credit on the date of such transfer. 





Assistant Comptroller General Yates to Lt. G. R. Waffle, Depart- 
ment of the Navy, February 13, 1952: 


There has been received from the Judge Advocate General of the 
Navy by letter of October 18, 1951, your letter of August 27, 1951, re- 
questing an advance decision as to whether Ensign John W. Kline, 
an officer in the Regular Navy who transferred to the U. S. Naval Re- 
serve in accordance with the provisions of the act of August 13, 1946, 
60 Stat. 1057, and continued on active duty as an ensign, is entitled 
to cash settlement for unused leave to his credit at the time of such 
transfer. 
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It is understood that Ensign Kline was commissioned in the Regu- 
lar Navy pursuant to the provisions of the said Act of August 13, 
1946, 60 Stat. 1057, which broadly provides for the training of officers 
for the Naval service, section 2 of which provides, in pertinent part, 
as follows: 

No individual shall be enrolled in the training program which this Act estab- 

lishes unless * * * (c) he signs an agreement to accept a commission in the 
Navy or Marine Corps if offered and, having accepted such commission, he will, 
in the event of termination thereof, accept such commission in the Organized 
Naval or Marine Corps Reserve that may be offered him and thereafter will not 
resign from the Reserve prior to the sixth anniversary of the date of rank stated 
in his original commission in the Regular Navy or Marine Corps. * * * 
It is also understood that Ensign Kline was not selected for retention 
in the Regular Navy. His commission in the Regular Navy there- 
upon was terminated effective on the date preceding the date of his 
acceptance of a commission in the Naval Reserve and he continued 
on active duty in his reserve status at the station to which he was then 
assigned. It appears that his commission in the Regular Navy was 
terminated on June 13, 1950, and that he executed his oath and ac- 
ceptance of appointment in the Naval Reserve and reported for duty 
under that appointment on June 14, 1950. 

Section 1 of the act of August 4, 1947, 61 Stat. 748, which amended 
section 4 of the Armed Forces Leave Act of 1946, provides in part as 
follows: 

(c) Any member of the armed forces discharged after August 31, 1946, having 
unused accrued leave standing to his credit at time of discharge shall be com- 
pensated for such unused leave in cash on the basis of the base and longevity 
pay, and allowances, applicable to such member on the date of discharge includ- 
ing for enlisted persons the allowances as provided for such enlisted persons in 
subsection (a) of this section: Provided, That no cash settlement shall be made 
to any member (1) discharged for the purpose of accepting a commission or 
warrant or entering into an enlistment in his respective branch of the armed 
forces, or (2) electing to carry over such unused leave to a new enlistment in his 
respective branch of the armed forces on the day following date of discharge. 
A member excluded from cash settlement by the foregoing provision and a mem- 
ber reverting from warrant or commissioned officer to enlisted status shall carry 
any unused accrued leave standing to his credit from one status to another 
within his respective branch of the armed forces. Unused leave settled and 
compensated for in cash in accordance with this subsection shall not be con- 
sidered as service for any purpose. Settlement and compensation in accordance 
with this subsection shall be male only to a living member or living former 
member of the armed forces. 

It will be noted that the said section 4 does not specifically authorize, 
nor does it preclude, cash settlement for unused leave to the credit of 
an officer whose commission in the Regular Navy is terminated and 
who is commissioned in the Naval Reserve and continues on active duty 
without break in service. To determine his right to such cash settle- 
ment, it must be decided whether such an officer received a “discharge” 
within the meaning of that term as used in the Armed Forces Leave 


Act. The term “discharge” as applied to commissioned officers is 
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defined in section 2 (b) of the Armed Forces Leave Act, 60 Stat. 963, 
as a “separation or release from active duty” under honorable condi- 
tions. The change in status from that of an officer of the Regular 
Navy to an officer of the Naval Reserve in the case of an officer who is 
continued on active duty without break in service is similar to the 
change in status of an officer who is transferred from the active list 
to the retired list and continued on active duty without break in serv- 
ice. In that connection, it was held in B-95042, January 31, 1951, 30 
Comp. Gen. 328, that an officer who was placed on the retired list of 
the Navy but retained on active duty without break in service is not 
separated or released from active duty within the contemplation of the 
term “discharge” as used in the Armed Forces Leave Act of 1946, as 
amended, and that therefore such officer is not entitled to cash settle- 
ment for unused leave upon being placed on the retired list. In an 
opinion dated August 6, 1951, the Judge Advocate General of the 
Navy concluded that Ensign Kline’s case comes squarely within the 
import of the said decision of January 31, 1951, and that, in his opin- 
ion, the officer is not entitled to be compensated for unused leave to 
his credit on the date of his transfer to the Naval Reserve. I find no 
substantial basis for disagreeing with the said conclusion of the Judge 
Advocate General of the Navy and accordingly conclude that Ensign 
Kline’s pay account may not be credited with the commuted value of 
the unused leave to his credit on the date of his transfer from the 
Regular Navy tothe Naval Reserve. See B-99835, April 10,1951. It 
is informally understood, however, that Ensign Kline was released 
from active duty September 11, 1951, and that he had 60 days’ unused 
leave to his credit on that date for which he presumably received a 
cash settlement. 


[B-107603] 


Traveling Expenses—Employees Appointed or Assigned to 
Duty Overseas—Election to Remain Overseas After Separa- 
tion 


The act of August 2, 1946, as amended, which contains the authority for and 
conditions under which the United States may pay travel and transportation 
expenses of an employee incident to his completion of an employment agreement 
for service outside the United States, contemplates the return of the employee 
to the United States as a condition precedent to his rights auhorized therein, 
and therefore, an employee who travels to another overseas point, without re- 
turning to the United States, to accept private employment is not entitled to the 
constructive cost of return travel to the United States, 
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Comptroller General Warren to the Secretary of Commerce, Febru- 
ary 13, 1952: 


Reference is made to letter dated January 21, 1952, from the Act- 
ing Secretary of Commerce, requesting a decision in connection with 
the reimbursement of contemplated travel and transportation expenses 
of an employee of the Civil Aeronautics Administration incident to 
his separation from service outside the continental United States 
under the facts and circumstances hereinafter set forth. 

It appears from the information contained in the letter that on Jan- 
uary 3, 1947, the employee concerned was transferred on a permanent 
change of official station from San Francisco, California, to London, 
England, under an informal understanding that at the conclusion of 
two years’ service in London he would be retransferred to an official 
station within the United States, or elsewhere outside of the United 
States, if he so desired; that he continuously served at the London 
post until August 31, 1951, when he attained the compulsory retire- 
ment age of 70 years; and that immediately following retirement he 
was reemployed by the Civil Aeronautics Administration under a 
temporary appointment of six months—with duty station at London, 
England—in order that he might clear up various pending matters of 
which he only was cognizant. It is pointed out in the letter that while 
there has never existed a written agreement relative to the employee’s 
travel and transportation incident to the completion of the period of 
service agreed upon, nevertheless, to date all of the informal conditions 
of employment have been complied with by both the employee and the 
Civil Aeronautics Administration. 

In view of the fact that the temporary appointment of the employee 
will expire on March 3, 1952, and since the employee has intimated 
that he may accept employment in a country other than the United 
States and for an employer other than the United States following the 
expiration of the said temporary appointment, request is made for a 
decision as to whether and to what extent, if any, appropriated funds 
would be available to pay such travel and transportation expenses as 
may be incurred by the employee in accepting such private employ- 
ment. 

Whatever rights the employee may have with respect to travel and 
transportation under the circumstances outlined above necessarily 
must be founded upon the act of August 2, 1946, 60 Stat. 806, as 
amended by the act of September 23, 1950, 64 Stat. 985, which provides 
the authority for and the conditions under which the United States 
may assume the expenses of travel and transportation of an employee 
incident to his completion of an employment agreement to render a 
specified period of service outside the United States. That statute, 
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as amended, contemplates the return of the employee to the United 
States within a reasonable time after the completion of duty at the 
overseas station. See 28 Comp. Gen. 285. Moreover, there is no 
provision therein which would permit the payment to an employee of 
the constructive cost of return travel to his actual place of residence 
within the United States when, in fact, the employee elects to remain 
abroad. See unpublished decisions dated January 26, 1951, B—100252, 
and June 7, 1950, B-94739, copies of which are enclosed. It follows 
necessarily that there is no authority under the cited statute for charg- 
ing appropriated funds with any part of the travel and transportation 
expenses that may be incurred by the employee concerned should he 
travel from London, England, his last official Government station as 
an employee of the Civil Aeronautics Administration, to some other 
point outside of the United States to accept private employment. 
The question submitted is answered accordingly. 


[B-104310] 


Overtime Compenstaion—Forty-Hour Week Employees— 
Rate Payable 


The overtime rate of compensation payable to wage board employees under 
section 23 of the act of March 28, 1934, for work in excess of 40 hours per week 
is based upon the rate received by the employee during his regular tour of duty 
of 40 hours regardless of whether the regular tour of duty is during the day or 
night, and therefore, an employee whose regular tour of duty is during the day 
may not have night differential included as part of basic compensation in deter- 
mining the overtime compensation rate, even though overtime services were per- 
formed during the hours for which night differential is payable. 


While section 23, act of March 23, 1934, neither requires nor precludes payment 
of night differential in addition to overtime compensation for services “at night” 
outside a regular tour of duty, as distinguished from regarding night differential 
as basic compensation in computing overtime rate for employee whose regular 
tour of duty is at night, in view of policy adopted under directives and regulations 
of the Treasury Department Wage Board and the Director of the Mint that Mint 
employees on the day shift would not be paid night differential in addition to 
overtime when required to work beyond the regular workday, such employees 
are not entitled under said policy to night differential in addition to overtime 
when required to work at night. 


Comptroller General Warren to Francis X. Healy, February 15, 
1952: 


Reference is made to your letter of September 28, 1951, wherein 
you furnish certain additional information in connection with Office 
decision of August 22, 1951, B-104310, 31 Comp. Gen. 48, to you, and 
requesting advice whether such information would in any way change 
the conclusion reached in that decision. 
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The decision of August 22, 1951, restated the rule that overtime com- 
pensation of a “wage board” employee should be based upon the rate 
received by the employee during his regular tour of duty of 40 hours 
regardless of whether the regular tour of duty be served during the 
day or night, and went on to conclude that an employee of the San 
Francisco Mint with a regular tour of duty during the day was not en- 
titled to have night differential included as a part of his basic compen- 
sation in determining his overtime compensation for overtime services 
apparently rendered outside the hours for which a night differential 
was payable. Also, in that decision there was noted the absence of 
any information showing the hours specified by regulation during 
which the payment of night differential is authorized. 

You now submit information to the effect that the Treasury Depart- 
ment Wage Board approved the payment of night differential com- 
pensation for work performed between the hours of 4:00 p. m. and 
8:00 a. m., standard time, effective May 4, 1948, for per diem em- 
ployees of the San Francisco Mint. 

You are advised that the rule in respect of computation of overtime 
compensation still would preclude the inclusion of a night differential 
in arriving at the overtime compensation payable even though the 
overtime services were rendered during the hours falling within the 
period for which night differential compensation is authorized. This 
is so, because as previously indicated, the employee here involved 
served his regular tour of duty during the day. 

With respect to the payment of night differential compensation in 
addition to overtime compensation for services rendered “at night” 
outside the regular tour of duty, as distinguished from regarding 
night differential as basic compensation in computing the overtime 
rate of compensation for an employee whose regular tour of duty is at 
night, it may be stated that there is nothing contained in section 23 of 
the act of March 28, 1934, 48 Stat. 522, nor is this Office aware of any 
other statute, which requires or precludes the payment of a night 
differential under the related circumstances. However, this Office 
informally has obtained from the Bureau of the Mint copies of certain 
directives and regulations of the Treasury Department Wage Board 
and/or the Director of the Mint, covering overtime and night differ- 
ential, which indicate that, when night differential was first authorized 
for employees of the Mint, it was not intended that those employees 
on the day shift should be paid night differential in addition to over- 
time compensation when required to work beyond the regular workday. 
There appears to have been no change in that policy which, of course, 
was not affected by Office decision of September 6, 1944, 24 Comp. 
Gen. 189, requiring the inclusion of night differential in the overtime 
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rate for employees with a regular tour of duty at night. Accordingly, 
it must be concluded that payment of a night differential in addition 
to overtime compensation under the related circumstances would not 
be authorized. 


[B-106427] 


Compensation—Rates—Act of October 25, 1951—Admin- 
istrator of Rent Control for the District of Columbia 


The provisions of section 2 of the act of October 25, 1951, authorizing the Dis- 
trict of Columbia Commissioners to grant additional compensation to employees 
of the District of Columbia whose compensation is fixed and adjusted from time 
to time by a wage board, or whose compensation is fixed without reference to 
the Classification Act of 1949, as amended, or whose compensation is limited or 
fixed specifically by the provisions of the District of Columbia Appropriation 
Act, 1952, are not applicable to the position of the Administrator of Rent Control 
for the District of Columbia whose salary is specifically fixed by statute. 






Comptroller General Warren to A. R. Pilkerton, Government of 
the District of Columbia, February 15, 1952: 


Reference is made to your letter of December 14, 1951, with enclo- 
sures, requesting reconsideration of Office decision dated November 23, 
1951, to you, wherein it was held that the salary of Robert F. Cogswell, 
Administrator of Rent Control, which was fixed specifically by statute, 
may not be increased under the provisions of Public Law 207, approved 
October 25, 1951. 

The authority relied upon in support of the proposed increase in 
Mr. Cogswell’s case in section 2 of the said Public Law 207, 65 Stat. 
637, which provides, in effect that the District of Columbia Commis- 
sioners and other wage fixing authorities for the District of Columbia 
are authorized to grant “additional compensation at rates not to exceed 
those prevailing * * * in the District of Columbia for similar 
or comparable employment to each employee in or under the municipal 
government of the District of Columbia, National Capital Parks and 
the Executive Mansion Grounds, whose compensation is fixed and 
adjusted from time to time by a wage board, or whose compensation 
is fixed without reference to the Classification Act of 1949, as amended, 
or whose compensation is limited or fixed specifically by the provisions 
of the District of Columbia Appropriation Act 1952.” 

In the decision of November 23, 1951, B-106427, to you, it was 
pointed out that the salary of the Administrator of Rent Control 
was specifically fixed at $11,200 per annum by section 6 of the District 
of Columbia Emergency Rent Act of 1951, Public Law 63, 65 Stat. 
103, and, therefore, that such salary clearly was not established by 


394 DECISIONS OF THE COMPTROLLER GENERAL {31 


a wage board, by the Commissioners of the District of Columbia, or by 
the District of Columbia Appropriation Act, 1952, 65 Stat. 25, as 
contemplated by the said section 2 of Public Law 207. 

With respect to Mr. Cogswell’s contention in his letter of December 
12, 1951, to you, that he received a retroactive increase in 1949 under 
a similar provision of law (Public Law 151, approved June 30, 1949, 
63 Stat. 376), it may be pointed out that such increase resulted from 
application of specific provisions of law not applicable here, as here- 
inafter set forth. 

At the outset, it must be borne in mind that a salary of $7,500 per 
annum was established for the Administrator of the District of Co- 
Jumbia Rent Control by the Act of December 2, 1941, Public Law 
327, 55 Stat. 788. By section 602 (b) of the Federal Employees Pay 
Act of 1945, Public Law 106, 59 Stat. 302, it was provided that: 

Basic rates of compensation specifically prescribed by statute of Congress for 

positionsin * * * the District of Columbia municipal government which are 
not increased by any other provision of this Act are hereby increased in the 
same amount that corresponding rates would be increased under the provisions 
of section 405 of this Act; and each such augmented rate shall be considered to 
be the regular basic rate of compensation. [Italics supplied.] 
Applying the formula prescribed in section 405 of the same statute, 
59 Stat. 300, the statutory salary of the Administrator was increased 
to $8,225 per annum. Ina later statute, namely, section 4 of the Fed- 
eral Employees Pay Act of 1946, Public Law 390, 60 Stat. 216, it was 
provided that: 

Rates of basic compensation specifically provided by statute (including any 

increase therein computed in accordance with section 602 (b) of the Federal 
Employees Pay Act of 1945), for positions in * * * the District of Columbia 
municipal government which are not included in section 102, as amended, of 
the Federal Employees Pay Act of 1945, or in the District of Columbia Teachers’ 
Salary Act of 1945, and are not increased by any other provision of this Act, 
are hereby increased by 14 per centum or $250 per annum whichever is the 
greater, except that no such rate shall be increased by more than 25 per centum. 
Such augmented rates shall be considered to be the regular rates of basic 
compensation. [Italics supplied.] 
Hence, by the above-quoted section of the statute, the statutory salary 
of the Administrator was increased by 14 per centum per annum from 
$8,225 to $9,376.50. The increase of compensation which the Admin- 
istrator received in 1949 resulted from the application of section 
301 of the Postal Rate Revision and Federal Employees Salary Act 
of 1948, Public Law 900, 62 Stat. 1267, which provided that: 


* * * each officer and employee of the District of Columbia municipal 
government, whose rate of compensation is increased by sections 2, 3, 4, 5, or 6 
of the Federal Employees Pay Act of 1946 shall receive additional compensa- 
tion at the rate of $330 per annum: Provided, That any employee paid on an 
hourly or part-time basis shall receive additional compensation at the rate of 
20 cents per hour [Italics supplied.] 
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Clearly, since the Administrator of the District of Columbia Rent 
Control received an increase in compensation under section 4 of the act 
mentioned in the statute last quoted, his salary was increased from 
$9,376.50 to $9,706.50 per annum, effective retroactively as provided 
in section 2 (a) of the act of July 6, 1949, Public Law 160, 63 Stat. 
408, reading: 

The additional compensation provided by the Postal Rate Revision and Federal 

Employees Salary Act of 1948 to which employees in or under the municipal 
government of the District of Columbia are entitled, as of the effective date 
of the District of Columbia Revenue Act of 1949, shall commence as of the first 
day of the first pay period which began after June 30, 1948. 
Hence, it is clear that the retroactive salary increase of $330 per 
annum to the Administrator in 1949 was granted not in accordance 
with Public Law 151 as contended, but rather, pursuant to the pro- 
visions of the above-quoted statutes. 

Subsequently, the Administrator’s salary was classified in grade 
GS-15 ($10,000) in accordance with the Classification Act of 1949, 63 
Stat. 954, but by section 6 of the District of Columbia Emergency 
Rent Act of 1951, approved June 30, 1951, Public Law 63, the Admin- 
istrator’s salary was again specifically fixed, i. e., again made a statu- 
tory salary. 

The only other authority of law under which retroactive increases 
in compensation may be granted, generally, to employees of the Dis- 
trict of Columbia, is that contained in the act of October 24, 1951, 
Public Law 201, with respect to Classification Act positions. How- 
ever, in the absence of any indication in the Emergency Rent Act of 
1951 or in its legislative history, that the Congress intended to make 
the compensation of the position involved subject to the provisions of 
the Classification Act of 1949, as amended, it must be concluded that 
Public Law 201 likewise has no application in this case. In other 
words, unless it otherwise is provided by law, a salary rate specifically 
prescribed by statute is not subject to the Classification Act merely 
because the prescribed rate coincides with a rate established for a Clas- 
sification Act grade. 

Accordingly, and for the reasons hereinabove stated, you are ad- 
vised that the resubmitted voucher legally may not be certified for 
payment. 

The voucher and the supporting papers are returned herewith as 
requested. 
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[B-99582] 


Compensation—Discharges, Suspensions, Etc.—Act of June 
10, 1948—Restoration to Duty Requirement 


An employee who successfully appealed, under section 14 of the Veterans’ Prefer- 
ence Act of 1944, his separation in a reduction in force, and who declined to ac- 
cept a position administratively offered for the reason that the position was not 
the grade to which he was entitled under the Civil Service Commission’s recom- 
mendation for his restoration to duty, may not be considered as having been re- 
stored to duty within the meaning of the “back pay” provisions of section 6 (b) 
(2) of the act of June 10, 1948, so as to be entitled to compensation for the period 
of improper removal. 


Comptroller General Warren to John Jay Cole, February 18, 1952: 


Reference is made to your undated letter, postmarked December 4, 
1951, requesting review of the settlement of September 27, 1951, which 
disallowed your claim, as an employee of the Department of the Arm 

9 > 
Transportation Corps, for compensation subsequent to August 25, 
1949, the date of your separation from service because of a reduction 
in force. Your claim was disallowed for the reason that you did not 
meet the restoration to duty requirement of the back-pay provisions 
of the act of June 10, 1948, 62 Stat. 354—it having been reported that 
vou declined a position administratively offered. You contend that 
you were restored to duty, “on paper,” and that your refusal of the 
position administratively offered was justified, said offer not being in 
accordance with the recommendations of the Civil Service Commission 
in your case. 

The statutory authority for the payment of compensation to an em- 
ployee for a period of improper removal from service is the act of 
June 10, 1948, supra. Section 6 (b) (2) of the act, 62 Stat. 354 ap- 
plicable to cases of preference eligibles, provides as follows: 

Any person whc is discharged, suspended, or furloughed without pay, under 
section 14 of the Veterans’ Preference Act of 1944, as amended, who, after an- 
swering the reasons advanced for such discharge, suspension, or furlough or after 
an appeal to the Civil Service Commission, as provided under such section, is re- 
instated or restored to duty on the ground that such discharge, suspension, or 
furlough was unjustified or unwarranted, shall be paid compensation at the rate 
received on the date of such discharge, suspension, or furlough for the period for 
which he received no compensation with respect to the position from which he was 
discharged, suspended, or furloughed, less any amounts earned by him through 
other employment during such period * * *, 

In a decision of this Office, 28 Comp. Gen. 200, the right created by 
the above-quoted act was considered, and it was stated therein: 

The Congress established, by said act of June 10, 1948, three conditions under 
which the new right is to vest: (1) The employee must be removed or suspended 
without pay, (2) he must make answer to the charges or reasons proffered 


for the action, or appeal to proper authority, and (3) he must be reinstated 
or restored on the ground that such removal or suspension was unjustified or 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 397 


unwarranted. The right in eligible cases will thus vest contingently upon the 
removal or suspension, and absolutely upon the reinstatement or restoration. 

The record discloses that effective April 24, 1948, you were admin- 
istratively reduced in rank and salary, from which action you appealed 
under section 14 of the Veterans’ Preference Act of 1944, to the Civil 
Service Commission. On August 25, 1949, you were separated in a 
reduction in force, which action you also appealed under section 14 
of the Veterans’ Preference Act. In connection with your appeal 
from the demotion, the Civil Service Commission recommended your 
restoration to the grade from which demoted from the effective date 
of the demotion, April 24, 1948, to the date of your separation, August 
25, 1949, leaving the question of the propriety of your separation 
still open. In view of that recommendation and the fact that you 
had been separated, the Department of the Army modified its records 
to show you as an occupant of the grade from which you had been 
demoted for the period April 24, 1948, to August 25, 1949. That 
action cannot be considered as having effectuated a restoration “to 
duty” subsequent to August 25, 1949, date of separation, so as to 
bring you within the purview of the act of June 10, 1948. 

Acting upon your appeal from separation the Civil Service Commis- 
sion recommended your restoration to duty. That recommendation 
did not of itself, without further administrative action, have the effect 
of restoring you to duty. Pursuant to the recommendation of the 
Commission the Department of the Army offered you a position which 
you declined as not of the grade to which you were entitled under the 
recommendation. Subsequent to your refusal no further adminis- 
trative action appears to have been taken in your case. 

It thus appears, aside from the question of whether a paper resto- 
ration as claimed by you would constitute a restoration to duty within 
the meaning of the act of June 10, 1948, that the record in your case 
does not disclose a restoration to duty following separation, as a result 
of appeal to the Civil Service Commission. 

As to the question of the propriety of the administrative action with 
regard to the position offered you, you are advised that the matter 
is not within the purview of this Office, but exclusively for consider- 
ation by the Civil Service Commission. ; 

Since you were not restored to wuty subsequent to separation, as 
the result of appeal to the Commission, it must be concluded that a 
right to back pay for a period of improper removel did not vest 
under the provisions of the act of June 10, 1948, and consequently, 
the disallowance of your claim by the settlement of September 27, 
1951, was proper. 

The settlement is therefore sustained. 
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[B-107678] 


Fees—Membership of Government Agency in Private Asso- 
ciation 

The inhibition in section 8 of the act of June 26, 1912, against payment of mem- 
bership fees of officers and employees from appropriated funds does not prohibit 
the use of the Economic Stabilization Agency’s salaries and expenses appropria- 
tion for payment of a fee for membership of an office of that Agency in a credit 
association where the primary purpose of the membership is to facilitate the 


procurement and reduce the cost of credit reports necessary to the enforcement 
functions of the Agency under the Defense Production Act of 1950. 


Comptroller General Warren to the Administrator, Economic Sta- 
bilization Agency, February 18, 1952: 


Reference is made to your letter dated January 17, 1952, requesting 
a decision as to whether the Office of Price Stabilization, Economic 
Stabilization Agency, is authorized to become a member of a credit 
association for the purpose of facilitating the procurement of credit 
reports necessary to the enforcement functions of that Office under 
the Defense Production Act of 1950, Public Law 774, approved Sep- 
tember 8, 1950, 64 Stat. 798, as amended, and to use funds appropriated 
for such functions for that purpose. 

Your letter states that the procurement of credit reports is admin- 
istratively determined to be necessary in the enforcement of the De- 
fense Production Act, and that such reports may be purchased from 
credit associations by members thereof at a substantially lesser cost 
than the charge to non-members of the associations. Also, it appears 
from information informally received that in at least one instance the 
credit association will waive payment of the customary membership 
fee by the Office of Price Stabilization. 


Section 8 of the act of June 26, 1912, 37 Stat. 184, 5 U.S. C. 83, as 
amended, provides: 


No money appropriated by any Act shall be expended for membership fees 
or dues of any officer or employee of the United States or of the District of 
Columbia in any society or association or for expenses of attendance of any 
person at any meeting or convention of members of any society or association, 
unless such fees, dues, or expenses are authorized to be paid by specific appro- 
priations for such purposes or are provided for in express terms in some general 
appropriation. This section shall not be so construed as to prohibit the pay- 
ment from the appropriations for the Department of Agriculture of expenses 
incidental to the delivery of lectures, the giving of instruction, or the acquiring 


of information at meetings by its employees on subjects relating to the work of 
the department authorized by law. 


Generally, the prohibition contained in the above-quoted provision 
is against the payment of membership fees or dues of officers or em- 
ployees of the Government as individuals and does not apply so as 
to prevent a Federal agency as such from becoming a member of an 
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association in carrying out authorized activities of the agency. 24 
Comp. Gen. 814. 

The appropriation for salaries and expenses of the Economic Stabi- 
lization Agency, contained in the Supplemental Appropriation Act, 
1952, Public Law 253, approved November 1, 1951, 65 Stat. 752, pro- 
vides “For expenses necessary” for carrying out the functions of that 
agency. Accordingly, since the procurement of credit reports is 
administratively determined to be necessary to the enforcement of the 
Defense Production Act, and as it appears that membership in credit 
associations will materially reduce the cost of such reports to the 
United States, the involved appropriation may be used for the pay- 
ment of such credit reports and for membership fees in credit associa- 
tions when required by them. Cf. 19 Comp. Gen. 937 ; 20 id. 497 ; 24 id. 
814. In the latter connection, there would be no objection to the ac- 
ceptance by a Federal agency of gratuitous membership in credit a asso- 
ciations. 27 Comp. Dec. 131; 7 Comp. Gen. 810. 


[B-103602] 


Per Diem Station Allowance—Military, Naval, Etc., Per- 


sonnel Performing Duty Outside Continental United States 
or in Alaska 


The per diem station allowance, authorized under regulations and circulars of 
the uniformed services for personnel who perform duty outside the continental 
limits of the United States or in Alaska, may not be paid to an officer for a period 
during which Government quarters and messing facilities were available at 
his post of duty, and a commanding officer may not by denying or purporting 
to deny an oflicer permission to eat meals at an otherwise available organization 
mess confer on the officer a vested legal right to said per diem station allowance. 


Assistant Comptroller General Yates to Lt. Col. Arthur T. Cameron, 
February 19, 1952: 


Reference is made to your letter of May 7, 1951, requesting a review 
of General Accounting Office settlement dated April 11, 1951, which 
disallowed your claim for per diem station allowance for the period 
February 25, 1948, to November 24, 1949, while you were stationed 
at Headquarters, Alaskan Air Command, Fort Richardson, Alaska. 

Regulations governing the payment of per diem allowances to per- 
sonnel for duty performed outside the continental limits of the United 
States or in Alaska, are contained in War Department Circular No. 
196, July 25, 1947, and in Air Force Regulation 173-30 (Special Regu- 
lations 35-3080-1) May 23, 1949. Paragraph 7 (a) of the former 
regulations and paragraph 4 (a) of the latter regulations authorize 
the payment of the allowances prescribed therein only when Govern- 
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ment quarters and Government messes or meals are not available. 
Paragraph 2f (1), War Department Circular 196, July 25, 1947, as 
amended by Department of the Army Circular No. 80, December 30, 
1947, defines “Government mess” as follows: 

For officers.—“Government mess” is deemed to be available at any military or 
naval installation which operates an officers’ mess. Any organizational mess 
operated for Army or Navy enlisted personnel will be construed as a “Government 


mess” for the purpose of this circular. Restaurants and cafeterias operated 
by Army exchanges or officers’ clubs are not considered to be “Government mess.” 


Paragraph 2f (1), Special Regulations 35-3080-1, Air Force Regula- 
tion 173-30, defines “Government mess” in almost identical language, 
the only material difference being that such definition includes organ- 
izational messes operated for Air Force enlisted personnel as well as 
like messes operated for Army and Navy enlisted personnel. 

Paragraphs 6 and 7 of Circular No. 196 and paragraph 4, Army 
Regulations 35-3080, place upon commanding officers of foreign instal- 
lations responsibility of providing Government quarters and Govern- 
ment mess wherever feasible and of causing to be posted prominently 
at billeting offices, transients assembly points, and headquarters, 
notices specifying the availability or non-availability of Government 
quarters and Government mess. Information with respect to the 
availability of Government quarters and Government mess during the 
period of your claim were published in notices dated August 29, 1947, 
February 1, 1949, and August 1, 1949, posted at Fort Richardson. 
Paragraphs 1 thru 3 of the notice dated February 1, 1949—similar to 
those paragraphs in the other mentioned notices—are as follows: 

1. Notice is hereby given that government quarters and government mess are 


available for officers and enlisted personnel at Fort Richardson, Alaska, under 
the provisions of W D Circular 196, dated 1947. 


2. A Field Ration Mess is operated for transient officers only by the Food 
Service Squadron in Bldg T-412 (across the street from the rear of Theater 
No. 4). Meal hours: Breakfast, 0630 to 0730; Dinner 1200 to 1300; Supper, 
1700 to 1800 hours. Because of limited space only transient officers, who prefer 
this type of mess, are authorized to eat there. 

8. This notice will be posted prominently and permanently in officers’ messes, 
quarters for transient officers and enlisted men, in the Non-Commissioned Officers’ 
Club, the Officers’ Club and in Base Operations Office and the Commercial Trans- 
portation Office. [Italics supplied.] 

Your claim was disallowed on the basis of the information con- 
tained in the above-mentioned notices. While you now allege that 
such notices applied only to transient personnel, it appears that only 
paragraph 2 thereof applied to transient personnel and that the con- 
tents of that paragraph relate only to the field ration mess operated 
in Building T-412 for such personnel. The provisions of paragraph 
1 are general in scope and they state unequivocally that Government 
quarters and mess were available for both officers and enlisted men 


under the provisions relating to station allowances. Such provisions 
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apparently applied to all personnel assigned to duty at Elmendorf 
Air Force Base, Fort Richardson, Alaska. 

The record shows that since the submission of your claim you have 
been paid $495 on voucher No. 2855, August 1951 account of Captain 
R. S. Quinn, USAF, representing station subsistence per diem allow- 
ance at the rate of $3.75 per day from July 1 to November 24, 1949. 
It is understood that such payment was made on the basis of a state- 
ment issued by Brigadier General Walter R. Agee, USAF, command- 
ing Officer, 39th Air Depot Wing, Elmendorf Air Force Base, Alaska, 
under date of April 11, 1951, as follows: 

Upon information, Post Regulations, records and correspondence at this head- 
quarters, I certify that a centralized “Government Mess” as defined in Par 2f(1), 
AFR 173-30, dated 23 May 1949, effective 1 April 1949, was not available to 
officers permanently assigned to Fort Richardson, Alaska, Elmendorf Air Force 


Base, Fort Richardson, Alaska, or Elmendorf Air Force Base, Alaska, from 
1 February 1949, to 12 October 1950. 


Presumably the correspondence mentioned in the above-quoted 
statement are letters of February 28, 1951, and March 12, 1951, from 
Colonel Harry W. Generous, USAF, and Brigadier General Donald 
R. Hutchinson, USAF, respectively, former commanding officers at 
Elmendorf Air Force Base, and letter of March 14, 1951, from Colonel 
A. N. LaGrippo, USAF, who served under each of said commanding 
officers and their predecessor Colonel Thomas Mosley. While each 


of said letters indicates a belief on the part of the writer thereof 
that a Government mess for officers as technically defined in the 
above-quoted regulations, was not maintained at your station during 
the period of your duty thereat on and after February 1, 1949, there 
appears to be no question that organizational or unit messes were 
in operation for all enlisted men at that place during the entire period 
of your claim. General Hutchinson stated that “It was theater 
policy that officers eat at the club rather than with their units due 
to the extremely overcrowded conditions.” Colonel Generous stated 
that with the exception of the Sunday meal, the cost of a meal to 
officers at such officers’ clubs or messes “was only slightly higher 
than that required for the ‘Government Mess.’” Colonel LaGrippo 
has advised that the cost was 50 cents for breakfast, 65 cents 
for luncheon, and 75 cents for the evening meal. Each of said officers 
agreed that there was no demand for an officers’ mess as such, and 
it is indicated that one of the main factors back of such lack of 
demand was the fact that dependents of officer personnel could not 
eat at such Government messes, if they were established. The fact 
that the prices for meals at an officers’ mess would have been sub- 
stantially the same as then were being paid at the facilities available 
probably was conclusive against the establishment of a mess which 


could technically be called an officers’ mess. While it may have been 
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the “policy” for officers to eat at the “club” at prices only slightly 
higher than at the organizational mess, and for that reason organi- 
zation commanders may have limited the officers use of some of the 
organizational messes, both Colonel Generous and the present com- 
manding officer at Elmendorf Air Force Base have expressed the 
belief that some officers ate many of their meals at such messes, 
and it appears clear that such messes were operated during the period 
of your claim and hence, that a “Government Mess” was available 
within the meaning of the above-quoted regulations. Colonel 
LaGrippo has expressed the view that it was the intent of th» three 
commanding officers under whom he served “to establish Government 
messing facilities for all officer personnel without the establishment of 
9 ‘field ration’ mess as such,” and that “I personally feel that there 
is no reason or substantiation for a claim against the Government 
for subsistence allowance in the amount of $3.75 per diem.” Also, 
in a letter dated April 26, 1951, from Captain J. L. Biles, Jr., USAF, 
Accounting and Disbursing Officer, Elmendorf Air Force Base, in 
which he requests further instructions from the Commanding General, 
Alaskan Air Command, as to the propriety of making retroactive 
payments such as you claim, it is stated that— 


* * * Nearly all organizational messes at this Station have had a group 
of people authorized to eat in the mess, e. g. Squadron Commanders, Group 


Commanders, Chaplains, Doctors, Inspector Generals, Mess Officers, Food 
Supervisors. * * * 


It is understood that you were serving at Elmendorf Air Force Base 
as an officer of the Inspector Generals Department and hence it ap- 
pears that you would be included in the term “Inspector Generals” 
as used by Captain Biles. 

All officers are paid a regular subsistence allowance and are re- 
quired to pay for their own meals. To pay an officer an evtra al- 
lowance of $3.75 a day, or over $100 a month, because his meals (at 
less than $2 a day) at an officers’ “club” mess, maintained in lieu 
of a regular officers’ mess may cost slightly more than they would 
at a regular officers’ mess, appears obviously unconscionable and 
beyond the contemplation of the statutes authorizing additional cost 
of living allowances in foreign countries and Alaska. Also, it would 
seem clear that, under the regulations, a commanding officer of an 
organization may not, by denying or purporting to deny an officer 
permission to eat some or all of his meals at his otherwise available 
organization mess, confer on the officer a vested legal right to such 
an extra allowance of $3.75 a day. 

Paragraph 7 of the said War Department Circular No. 196 provides 
tkat station allowances will be paid only where Government quarters 
and Government messes are not available and paragraph 2e of said 
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circular provides that “Government quarters” for military personnel 
in a non-travel status are deemed to have been furnished when, for 
any reason, an officer is precluded from receiving a rental allowance 
under applicable provisions of law and regulations. While it is 
understood that Government quarters suitable for occupancy of 
dependents were not available for all officers on duty at Elmendorf 
Air Force Base during the period of your claim and that a priority 
system for assignment of available family quarters was established, 
there is nothing in the record before this Office which indicates that 
bachelor officer quarters were not available for all officers who desired 
to use them and it is assumed that you occupied such quarters until 
your wife arrived in Alaska in April 1948. Although the above-cited 
regulations state that Government quarters are deemed to have been 
furnished in any case where an officer is precluded from receiving a 
rental allowance, it does not follow that all officers who are in receipt 
of a rental allowance while on duty in a foreign country or in Alaska, 
are entitled to the quarters portion of the station per diem allowance. 
Officers so assigned to duty under circumstances where dependents 
are not permitted to accompany them abroad and who are assigned 
bachelor officer quarters at their stations, are entitled to the rental 
allowance, but, of course, no right to the quarters portion of the per 
diem allowance would accrue to them since Government quarters 
were occupied by them. Under the provisions of section 6 of the Pay 
feadjustment Act of 1942, as amended, 37 U.S. C. 106, a rental allow- 
ance is payable at all times to officers with dependents, except when 
adequate quarters are assigned at their permanent stations “for the 
occupancy of the officer and his dependent.” No similar provision 
was made in section 12 of the said Pay Readjustment Act of 1942, 
as amended by section 203 of the act of August 2, 1946, 60 Stat. 
&59—under authority of which said circular 196 was promulgated— 
and the language used therein with respect to the authority to prescribe 
per diem for duty outside the United States or in Alaska “considering 
all elements of cost of living, including cost of quarters, subsistence, 
and other necessary incidental expenses,” apparently related to the 
cust of living of an officer, exciusive of the cost of living of his depend- 
ents. That such was the intent of the said circular 196 is apparent 
from the rates prescribed. Only one rate is prescribed for each loca- 
tion for all officers, no distinction being made between officers with 
dependents, and officers without dependents, although the increase 
in living costs of an officer in the latter group would obviously be 
less than for an officer with dependents who accompanied him to the 
foreign duty station. It was not until the Career Compensation Act 
of 1949 was enacted that authority was granted, subject to regulations 
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to be promulgated thereafter, to consider “all elements of cost of 
living to members and their dependents” in fixing the rate of per 
diem for duty outside the United States or in Alaska. See sections 
203 (b) (h) thereof, 63 Stat. 814, 815. All the above-mentioned 
notices posted at your station stated that Government quarters within 
the meaning of the regulations fixing station allowances were available 
for officers on duty thereat. As far as this Office has been able to deter- 
mine, such notices were neither amended nor modified and in a third 
endorsement of December 15, 1950, Colonel James T. Posey, USAF, 
a former commanding officer at Elmendorf Air Force Base, Fort 
Richardson, stated “that Government quarters and messing facilities 
were available to the officer in his own right,” during the period of 
your claim. 

In view of the foregoing, this Office would not be warranted in 
concluding that Government quarters and Government mess were not 
available within the meaning of the above-cited provisions of law and 
regulations, and the record thus furnishes no proper basis for the 
allowance of your claim. 

Accordingly, the settlement of April 11, 1951, is sustained. 

As indicated above, you have been paid $495 representing per diem 
subsistence allowance for the period July 1, 1949, to November 24, 
1949. That payment appears to have been based on the retrospective 
statement of April 11, 1951, quoted above, issued by Brigadier General 
Walter R. Agee, to the effect that a “centralized ‘Government Mess’ as 
defined” in paragraph 2f (1), Air Force Regulation 173-30, dated 
May 23, 1949, was not available at your station in Alaska. However, 
in an interview with General Agee, representatives of this Office were 
advised that the said statement pertained only to a centralized Gov- 
ernment mess for officers and that he could not and would not make 
any certification with respect to the availability of organizational or 
unit (enlisted men’s) messes to officers. Also, as indicated above, 
the cited Air Force Regulation specifically states that, for officers, any 
organizational mess operated for Army, Air Force, or Navy enlisted 
personnel will be construed as a “Government mess” and the com- 
manding officers at Fort Richardson during the prior periods in- 
volved had contemporaneously determined that Government mess was 
available for officers at that station. For such reason, as well as for 
the other reasons stated herein, it is concluded that the per diem sub- 
sistence allowance payment to you for the period July 1, 1949, to No- 
vember 24, 1949, was illegal and credit for such payment will be dis- 
allowed in the disbursing officer’s account. The amount of such pay- 
ment, $495, should be refunded by certified check or money order made 
payable to the Treasurer of the United States. 
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National Housing Agency Projects Transferred to Depart- 
ment of the Air Force—Payments in Lieu of Taxes—Water 
and Service Charges 

The provision in section 306 of the act of October 14, 1940, as amended, that the 
National Housing Administrator shall pay annual sums in lieu of taxes to local 
taxing authorities on real property acquired and “held by him,’ may not be re- 
garded as authorizing or requiring the payment by the Corps of Engineers of 
amounts for municipal services in lieu of taxes on a housing project permanently 
transferred by the National Housing Administrator to the Department of the Air 


Force, pursuant to section 4 of the act of January 21, 1942, the custodial respon- 
sibility of which was transferred to said Corps of Engineers. 


Although the immunity of the United States from state and local taxation does 
not extend to payment of charges for water or sewer services where the amount 
is determined pursuant to statute by the quantity of water furnished or amount 
of sewage disposed of, an assessment for such charges included in real estate 
taxes levied on a city wide basis rather than on a quantum basis for services 
rendered constitutes a tax from which the Federal Government is immune, there- 


fore, a contract may not be entered into to pay for the charges on said assess- 
ment basis. 


Comptroller General Warren to the Secretary of the Army, Febru- 
ary 19, 1952: 


Reference is made to your letter of August 11, 1951, requesting a 
decision as to whether the Corps of Engineers which was charged with 
custodial responsibility of certain excess real property known as Fair- 
mount Terrace Housing Project, Bangor, Maine, for the period during 
which it had such custody, may enter into a contract whereby the City 
of Bangor, Maine, would be compensated for certain services ren- 
dered the project and its tenants in cleaning, sanding and removing 
snow from its streets, in furnishing fire protection, in the collection 
of ashes, garbage and trash and disposing of sewage through the 
municipal system. 

The record shows that the housing project—which consists of ap- 
proximately 150 units and land acquired in connection therewith and 
improvements thereon—was constructed under the act of October 14, 
1940, 54 Stat. 1125, the Lanham Act, and is situated within the city 
limits of Bangor, the land having been acquired through condemnation 
proceedings. It is stated in the said letter that, during the period the 
project was under the jurisdiction of the National Housing Agency, 
the Administrator entered into yearly contracts with the City of 
Bangor, under which annual sums in lieu of taxes were paid for the 
services involved; that the project later was transferred to the De- 
partment of the Air Force, pursuant to section 4 of the act of January 
21, 1942, 56 Stat. 12, and that the Air Force executed two contracts, 
dated September 30, 1948, and June 20, 1949, respectively, under the 
terms of which the city furnished to the housing project the services 
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involved; that, on March 10, 1950, the project was declared excess to 
the requirements of the Air Force and the Corps of Engineers, on 
July 1, 1950, assumed custodial responsibility thereof. It is further 
set forth in the said letter that the municipality requested that a 
contract similar to those executed by the Air Force—the later of 
which expired on June 30, 1950—be executed but, in view of doubt 
as to the propriety thereof, such contract was not executed. It is 
stated further in the letter that, while it is realized the Department 
of the Army has no authority to make payments in lieu of taxes on 
housing projects transferred to it by the National Housing Agency, 
the City of Bangor contends that the project remains essentially a 
public housing project, and that it is entitled to payment for the 
municipal services rendered. 

Section 9 of the Lanham Act, 54 Stat. 1125, 1127, as originally en- 
acted on October 14, 1940, provided that the Federal Works Adminis- 
trator might enter into agreements to pay annual sums in lieu of taxes 
to states or political subdivisions thereof, with respect to real property 
acquired and held by him under such act. That section was renum- 
bered by the act of June 28, 1941, 55 Stat. 363, becoming Section 306 
of the amended act and the renumbered section was amended by the 
act of January 21, 1942, 56 Stat. 12, so as to provide as follows: 

The Administrator shall pay from rentals annual sums in lieu of taxes to any 
State and/or political subdivision thereof, with respect to any real property 
acquired and held by him under this Act, including improvements thereon. The 
amount so paid for any year upon such property shall approximate the taxes 
which would be paid to the State and/or subdivision, as the case may be, upon 
such property if it were not exempt from taxation, with such allowance as may 
be considered by him to be appropriate for expenditures by the Government for 
streets, utilities, and other public services to serve such property. 

Section 5 of the act of June 28, 1941, 55 Stat. 363, and section 312 
of the act of January 21, 1942, 56 Stat. 13, gave to the agencies desig- 
nated by the President to provide temporary shelter, acquired or 
constructed under the Emergency Fund for the President as author- 
ized by the Second Supplemental National Defense Appropriation 
Act, 1941, 54 Stat. 872, 883 and the acts of March 1, May 24, and 
December 17, 1941, 55 Stat. 14, 198 and 818, the same powers with 
respect to such temporary shelter as are granted to the Federal Works 
Administrator under Section 306 of the Lanham Act, as amended. 
The legislative history of the said sections 5 and 312, shows that the 
provisions were added to enable the making of payments in lieu of 
taxes on such temporary shelter in the same manner as on realty held 
by the Federal Works Administrator under the Lanham Act. Sec- 
tion 4 of the act of January 21, 1942 provided generally that the hous- 
ing would be disposed of as expeditiously as possible but that “the 
Administrator may, in his discretion, upon the requests of the Sec- 
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retaries of War or Navy, transfer to the jurisdiction of the War or 
Navy Departments such housing constructed under the provisions 
of this act as may be considered to be permanently useful to the Army 
or Navy.” Thus, it appears that, while provision was made for pay- 
ment in lieu of taxes as to property constructed under the Lanham 
Act when held by the Federal Works Administrator (or his successor 
the Federal Housing Administrator), and as to the temporary defense 
housing constructed from the Emergency Fund for the President, no 
provision was made for such payments as to Lanham Act projects 
transferred pursuant to section 4 of the act of January 21, 1942, to 
the War or Navy Departments (or their successors, the Departments 
of the Air Force, Army or Navy). 

The question as to whether payments in lieu of taxes on housing 
constructed under the Lanham Act were authorized after the transfer 
of the property to the Department of the Navy was considered in 23 
Comp. Gen. 406. It was there held (quoting from the syllabus) that 
“the provision in section 306 of the act of October 14, 1940, as amended, 
that the National Housing Administrator shall pay annual sums in 
lieu of taxes to local taxing authorities on real property acquired and 
‘held by him’ may not be regarded as authorizing or requiring the 
payment by the Secretary of the Navy of amounts in lieu of taxes with 
respect to housing units permanently transferred by the Administrator 
to the Navy Department, pursuant to Section 4 of the said act.” Also, 
it was stated therein (quoting from page 409) that “since any agree- 
ments between your department and local taxing units for the payment 
of such sums would be in derogation of the Government’s sovereign 
immunity from taxation, it appears proper to hold that, in the absence 
of express statutory authority therefor, the making of such agreements 
is not authorized.” The said decision of course, is equally applicable 
to the Departments of the Army and of the Air Force and contracts 
to make payments in lieu of taxes on such property are not authorized. 
Moreover, there is nothing in the act of June 30, 1949, 63 Stat. 385, 
under which custody of property was transferred from the Depart- 
ment of the Air Force to the Corps of Engineers which would author- 
ize such a payment. 

However, a further question is raised in your letter, namely, even 
though payment of taxes or payments in lieu thereof are not author- 
ized, may such an agreement properly be made to compensate the 
municipality for the services involved. In this connection, there has 
been furnished a copy of letter dated February 19, 1951, from the City 
Manager, Bangor, Maine, to the Corps of Engineers, in which it is 
conceded that the services are those normally furnished property or 
residents of the city without special service or other charges and are 
usually covered by taxes. 
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It has been held that the constitutional immunity of the Federal 
Government from state and local taxation does not extend to payment 
of charges for water or sewer services where the amount thereof is 
determined pursuant to statute by the quantity of water furnished or 
the amount of sewage disposed of, such charges being neither regarded 
as taxes or assessments but as the price of the product or service ren- 
dered. State v. Taylor, 79 N. E. 2nd 127, 29 Comp. Gen. 120. How- 
ever, where an assessment is levied not based on the quantum of service 
rendered but on a city wide basis, it has been held that the assessment 
constitutes a tax so that persons entitled to a freedom from direct prop- 
erty taxation are exempt from payment thereof. Cooper Union v. 
City of New York, 71 N. Y. S. 2nd 204. Also, it appears to be con- 
ceded that the amount of the charges if paid would be used for the 
general running expenses of the city. Thus, the amount appears to 
constitute a tax or a payment in lieu of taxes not provided for or con- 
templated by the Congress. Also, it appears clear that no official of 
the Federal Government except on authorization of the Congress has 
the authority to consent to waiving the immunity of the Federal Gov- 
ernment to taxation or to the making of payments in lieu thereof and 
which immunity is specifically recognized by chapter 1, section 13 and 
chapter 81, section 6, paragraph I of the Revised Statutes of Maine. 
Accordingly, I am required to hold that no Federal official, under pres- 
ent law, is authorized to enter into such a contract as is here proposed. 


[B-105631] 


Contracts — Damages — Delays — Contractor’s Supplier— 
Relief Under Defense Production Act 


The relief from damages or penalties for any act or failure to act accorded by 
section 707 of the Defense Production Act of 1950 is available only to the person 
whose alleged liability is the direct or indirect result of his own compliance with 
a rule, regulation, or order issued pursuant to the act, so that a Government con- 
tractor whose delay or other default in the performance of a contract was caused 
by the delays of a supplier or subcontractor, who was unable to make timely 
delivery of material due to other orders with a preferential priority, is not en- 
titled to an extension of time under said section. 


Comptroller General Warren to the Administrator, Civil Aeronau- 
tics Administration, February 19, 1952: 


Reference is made to letter dated September 13, 1951, from the 
Deputy Administrator of Civil Aeronautics, requesting a decision on 
certain questions involving the interpretation and application of sec- 
tion 707 of the Defense Production Act of 1950, 64 Stat. 798, 818. 
Said section 707 provides, in part, as follows: 
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No person shall be held liable for damages or penalties for any act or failure 
to act resulting directly or indirectly from his compliance with a rule, regulation, 
or order issued pursuant to this Act, notwithstanding that any such rule, regula- 
tion, or order shall thereafter be declared by judicial or other competent author- 
ity tobeinvalid. * * * 

The facts in the particular case presented as an example are briefly 
these: Contract No. Clea-10145, covering the construction of fan 
markers and other facilities at two locations in Maryland, was entered 
into between the Civil Aeronautics Administration and the Dorald 
Engineering Company on December 28, 1950. The contract required 
the completion of work at the two locations within 30 days after re- 
ceipt of notice to proceed, and provided for the assessment of liqui- 
dated damages of $30 for each day’s delay in completion at each site. 
There was a total delay of 65 days in completing the work, with con- 
sequent accrued liquidated damages of $1,950, approximately 21 per- 
cent of the total amount of $9,190 earned under the contract. 

The contractor’s delay was due to his supplier’s failure to make 
timely delivery of two automatic transfer switches valued at $763 
each. The first supplier was in turn delayed by late receipt from his 
supplier of certain timer components for the switches. By letters 
dated January 3 and 25, 1951, the contractor stated that his supplier 
and subsupplier required Defense Order priorities in order to make 
delivery of the switches within a reasonable period of time, and re- 
quested the issuance of such priorities. Authority to issue Defense 
Order Ratings was not delegated to the Civil Aeronautics Adminis- 
tration until January 4, 1951, and it was not until January 30, 1951, 
that Rating DO—45 was issued to the contractor. Even with this rating 
the switches were not delivered to the contractor until March 19, 1951. 
Practically all the other contract work had been completed thereto- 
fore, and the final completion of the contract was accomplished two 
days after receipt of the switches. By letter of April 17, 1951, the 
contractor requested an extension of time under the contract sufficient 
to cover all delay in completion, which request was denied by the 
contracting officer on July 13, 1951. 

Decision is requested on the following questions: 

1. Is a contractor entitled to an extension of time for delays caused 
by the fact that his supplier or subsupplier was unable to make timely 
delivery of contract material due to the fulfilling of other orders with 
preferential priority ? 

2. If the foregoing question is answered affirmatively, is it necessary 
to determine factually that the delays resulted from the subcontractor’s 
or supplier’s having other Defense Orders which had to be given pref- 
erence, or would a showing of general market scarcity be sufficient ? 
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3. Is the contractor in the present case entitled to an extension of 
time for the period taken by the National Production Authority to 
authorize the application of DO Ratings by the Civil Aeronautics 
Administration ? 

4. If the answer to question 1 is in the negative, would the case 
be given favorable consideration if a recommendation for remission 
of liquidated damages on an equitable basis were made under section 
10 of Public Law 754, approved September 5, 1950, 64 Stat. 591% 

The provisions of section 707 of the Defense Production Act of 
1950 are somewhat similar to a provision inserted in section 2 of the 
act of June 28, 1940, 54 Stat. 676, by the act of May 31, 1941, 55 Stat. 
236, and amended by section 301 of the Second War Powers Act, 56 
Stat. 177, 180, to read as follows: 

Sec. 2 (a) (7). No person shall be held liable for damages or penalties for any 
default under any contract or order which shall result directly or indirectly 
from compliance with this subsection (a) or any rule, regulation, or order issued 
thereunder, notwithstanding that any such rule, regulation, or order shall there- 
after be declared by judicial or other competent authority to be invalid. 
However, section 707 differs from the above-quoted provision in two 
important particulars. The relief granted by the earlier provision 
was limited to cases of default “under any contract or order,” while 
the broader language of section 707 gives relief from damages or 
penalties “for any act or failure to act.” The second and material 
difference in the present case is the inclusion of the word “his” pre- 
ceding the word “compliance” in section 707. The act of May 381, 
1941, supra, used the same language, but the word “his” was deleted 
from the provision by the Second War Powers Act. The pertinent 
committee and reference reports state that the deletion had the ef- 
fect of : 
* * * eliminating the restriction which limited the benefits of the provision 
to persons who had received priority or allocations orders, and [extending] 


such benefits to any person who defaults on a contract caused by compliance 
with such order. 


H. R. Rep. N. 1765, 77th Cong., 2d Sess., p. 7; H. R. Rep. No. 1896, 
77th Cong., 2d Sess., p. 6. 

In view of the foregoing, it would appear that the relief accorded by 
section 707 of the Defense Production Act is available only to the 
person whose alleged liability is the direct or indirect result of his 
own compliance with some rule, regulation, or order issued pursuant 
tothe act. Even the broader provision in the second War Powers Act 
was so interpreted in the case of Vernon Lumber Corp. v. Harcen Con- 
struction Co., 60 F. Supp. 555, affirmed 155 F. 2d 348. Thus, if a con- 
tractor’s regular supplier failed to make timely shipment of certain 
essential contract material solely because of his compliance with a regu- 
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lation requiring him to give preference to orders carrying a DO Rating, 
and if the contractor could not secure the material elsewhere in time, 
as a result of which he was unable to complete his contract on time, 
the contract default would result from compliance with the regulation, 
but not from the contractor’s own compliance. The language of section 
707 appears to make it immaterial whether compliance is the direct 
cause or merely an indirect cause of a contractor’s default, since his 
default must in either case result from his own compliance to be ex- 
cusable. This construction of the section also avoids much uncer- 
tainty which otherwise would arise in attempting to determine the 
degree of causal relationship necessary to excuse defaults resulting 
only indirectly from compliance. 

As indicated in the letter of September 13, 1951, section 22 of Na- 
tional Production Authority Regulation 2, as amended July 17, 1951, 
16 F. R. 6944, provides as follows: 

Sec. 22. Defense against claims for damages.—No person shall be held 
liable for damages or penalties for any default under any contract or order 
which shall result directly or indirectly from compliance with any regulation 
or order of NPA (including any direction, directive, or other instruction), not- 


withstanding that any such regulation or order shall thereafter be declared by 
judicial or other competent authority to be invalid. 


The above-quoted section of the Regulation appears to have been 
patterned after and is practically identical with the exculpatory pro- 


vision of the Second War Powers Act, supra. As hereinbefore dis- 
cussed, there are material differences in the language of section 707 
of the Defense Production Act of 1950 and the comparable section of 
the Second War Powers Act. Whether the deviation in section 22 of 
NPA Regulation 2 from the language of section 707 was inadvertent 
or otherwise, it is manifest that the regulation cannot confer a broader 
defense than does the statute. 

Consequently, I am compelled to the conclusion that delay or other 
default in the performance of a contract caused by the delays of a 
supplier or subcontractor is not excused by section 707 of the Defense 
Production Act of 1950 or by section 22 of NPA Regulation 2. The 
first question presented is therefore answered in the negative. 

No answer to the second question is necessary in view of the negative 
answer to the first question, but it may be stated that a showing of 
general market scarcity would not be sufficient to establish that a con- 
tractor’s delay was caused by compliance with the present priorities 
program. 

The third question, as to whether the contractor in the instant case 
is entitled to an extension of time for the period required by the Civil 
Aeronautics Administration and the National Production Authority 
to determine that DO Ratings could be applied by the former, is also 
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answered in the negative. Contract No. Clea-10145 was entered into 
prior to the time that the CAA was authorized to apply DO Ratings 
and did not contemplate or require the furnishing of such a rating to 
the contractor by the Government. Consequently, there being no 
obligation on the Government’s part to furnish the contractor a DO 
Rating, its delay in doing so, or even its failure to have done so at all, 
would not constitute an excusable cause of delay under Article 9 of 
the contract. 

The fourth and final question presented is whether favorable con- 
sideration would be given to a recommendation for the remission of 
liquidated damages in the instant case pursuant to section 10 of Public 
Law 754, approved September 5, 1950, 64 Stat. 591. Inasmuch as 
the said statute permits remission or waiver of liquidated damages by 
the Comptroller General only upon recommendation of the head of 
the agency involved, in the absence of such a recommendation sup- 
ported by a complete statement setting forth the basis thereof, I would 
not deem it proper to pass upon this question at this time. 

As requested, the file forwarded with the letter of September 13, 
1951, is returned herewith. 


[B-107681] 


Appropriations—National Capital Sesquicentennial Com- 
mission—Availability for Production of “Faith of Our 
Fathers” 


While the legislative history of the Supplemental Appropriation Act, 1950, ap- 
propriating funds for expenditure by the National Capital Sesquicentennial 
Commission in accordance with the acts of July 18, 1947 and May 31, 1949, indi- 
cates that a substantial portion of such funds were to be used as a capital 
cushion for the Freedom Fair, a limitation to that effect was not contained in 
said appropriation act, accordingly, the balance of the appropriated funds is 
available for expenses reasonably necessary or incident to the production of the 
drama “Faith of Our Fathers” for a third season. 


Comptroller General Warren to the Executive Vice Chairman, Na- 
tional Capital Sesquicentennial Commission, February 19, 1952: 


Reference is made to your letter of January 24, 1952, requesting 
to be advised whether funds appropriated to your Commission 
may be used for the purposes stated in a resolution now pending action 
before your Commission. 

Such resolution reads in pertinent part as follows: 


Be it resolved by the National Capital Sesquicentennial Commission that the 
budget for the administration of the National Capital Sesquicentennial Com- 
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mission, as approved by the Bureau of the Budget, including administrative 
salaries and expenses; salaries and expense in connection with the settlement 
of claims arising out of the projected “Freedom Fair’; production of “Faith 
of Our Fathers” for the third successive season, operation of the Carter Barron 
Amphitheater; improvements, repairs and betterments to the Carter Barron 
Amphitheater (not to exceed $200,000), $460,889.00 is hereby approved, and 
the Director of the National Capital Sesquicentennial Commission is hereby 
empowered and authorized to exercise all the powers and functions granted 
to the Commission by the Act approved May 31, 1949 (P. L. 78, 81st Congress, 
Ch. 151, 1st Sess.) in carrying out the objectives of this resolution. 

Your letter also contains a list of certain improvements, totaling 
$200,000, proposed to be made to the grounds and structure of the 
Carter Barron Amphitheater in connection with the continuance of 
the production of “Faith of Our Fathers.” 

The funds in question were contained in the Supplemental Appro- 
priation Act, 1950, 63 Stat. 872, which act reads in pertinent part 
as follows: 

For expenses necessary for the National Capital Sesquicentennial Commission 
to prepare and carry out a program for the commemoration of the one hundred 
and fiftieth anniversary of the establishment of the seat of the Federal Gov- 
ernment in the District of Columbia, as authorized by the Acts of July 18, 1947 
(Public Law 203), and May 31, 1949 (Public Law 78), including personal serv- 
ices and rent in the District of Columbia; services as authorized by section 15 


of the Act of August 2, 1946 (5 U. S. C. 55a); and such construction or other 
expenses aS may now be authorized by law; $3,000,000. 


The act of July 18, 1947, 61 Stat. 396, created the National Capital 
Sesquicentennial Commission and authorized it to prepare a plan or 
plans and a program for the signalizing of the one hundred and fiftieth 
anniversary of the establishment of the seat of the Federal Govern- 
ment in the District of Columbia. The act also provides that the 
Commission shall expire December 31, 1952. 

The act of May 31, 1949, 63 Stat. 140, 141, among other things, 
authorized the Commission to carry out the plans adopted by it and 
to modify such plans whenever in the discretion of the Commission 
such action is necessary and desirable; to erect, landscape, decorate, 
and maintain buildings needed to further the purposes of the sesqui- 
centennial celebration; to fix and collect charges for admissions to 
exhibits, plays, and dramatic productions; and authorized to be ap- 
propriated such sums as are necessary to carry out the purposes of 
such act, to remain available until expended except that upon the 
termination of the Commission any unexpended or unobligated bal- 
ances shall be covered back into the Treasury of the United States. 

The action proposed in the resolution now pending consideration 
by your Commission, insofar as it relates to presentation of the drama 
“Faith of Our Fathers” for the third successive season, appears to 
be within the limits of the authority conferred upon your Commission 
by the various acts referred to above. However, your question in the 
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matter apparently arises by reason of certain references contained in 
the legislative history of the Supplemental Appropriation Act, 1950, 
which indicate that the balance of the funds in question now should 
not be used inasmuch as plans for the Freedom Fair were not carried 
into effect. 

In this connection, page 4 of Senate Report No. 1092, accompany- 


ing H. R. 6008, 81st Congress, 1st Session, contains the following 
statement: 


It was testfied at the Senate Hearings, that approximately $682,850 is required 
to put into operation so-called Plan A, but that approximately $2,317,150 was 
being requested as a capital cushion for the Freedom Fair. It was also testi- 
fied that this capital cushion would not be used by the Commission unless, and 
until, it was reasonably sure that it could create and go forward with the 
Freedom Fair. It was further pointed out that if the Commission's leasing 
bureau is successful in raising funds, it may be necessary to use only about 
$100,000 of the $2,317,150 capital cushion. 

Notwithstanding such report by the Senate Committee on Appropri- 
ations, no limitation in this respect is contained in the Supplemental 
Appropriation Act, 1950. The funds provided therein specifically 
are authorized to be expended in accordance with the acts of July 18, 
1947 and May 31, 1949, supra. 

Accordingly, you are advised, as indicated above, that funds appro- 
priated to the National Capital Sesquicentennial Commission by 
Public Law 358, 81st Congress, are available for any expenses reason- 
ably necessary or incident to the production of the drama “Faith of 
Our Fathers” for a third season. However, the record is not sufli- 
ciently complete to permit a determination by this Office at this time 
as to whether any of the individual items of improvements or better- 
ments listed in your letter may be said to be reasonably necessary and 
incident to the continuation of the production for a third season and, 
consequently, no decision is being made as to the availability of funds 
for any particular item of expenditure in such connection. 

On the other hand, if under the statutory authority to modify the 
original plans “whenever in the discretion of the Commission such 
action is necessary and desirable,” the Commission decides that the 
proposed improvements and betterments should be made, otherwise 
proper expenditures of funds for such purpose would be authorized. 


[B-108090] 


Officers and Employees—Holding Two Positions—Employ- 
ment as Constituting Office 


An employee on leave without pay from a Government agency may be employed 
by a temporary Congressional Committee without contravening the act of July 
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31, 1894, as amended, prohibiting persons whose annual compensation in one 
office amounts to $2,500 or more from holding another office to which compensation 
is attached unless specifically authorized by law. 


Comptroller General Warren to the Chairman, National Labor 
Relations Board, February 19, 1952: 


Reference is made to your letter of February 15, 1952, requesting 
a decision as to whether an employee of the National Labor Relations 
Board, who while on leave without pay from said agency, may accept 
an appointment as Assistant Counsel for the Senate District Subcom- 
mittee on Crime created pursuant to Senate Resolution 136, 82d Con- 
gress, without violating the dual employment restrictions contained 
in the act of July 31, 1894, as amended, 5 U.S. C. 62. If so appointed 
it is understood that his compensation as such assistant counsel will be 
paid by the subcommittee. It is for noting that the life of the said 
subcommittee, created pursuant to Senate Resolution 136, was extended 
by Senate Resolution 267, 82d Congress, for a period not to extend 
beyond June 30, 1952. 

You express the belief “that the question and decision reported at. , 
30 Comp. Gen. 386 is closely in point.” In that decision it was held, 
quoting from the first paragraph of the syllabus, that: 


An employee on leave without pay from a Government department may be 
employed by a Government commission of temporary character without contra- 
vening the act of July 31, 1894, as amended, prohibiting persons whose annual 
compensation in one office ainounts to $2,500 or more from holding another office 
to which compensation is attached unless specifically authorized by law. 

Since the life of the referred-to Senate Subcommittee, as indicated 
by the Senate Resolution, is of relatively short duration, the employ- 
ment of Mr. Preston as Assistant Counsel of said subcommittee—which 
employment would not extend beyond the life of the subcommittee— 
would not, in line with the decision, swpra, constitute the holding of 
an office within the purview of the act of July 31, 1894, 5 U.S. C. 62. 


Accordingly, the arrangement proposed is not legally objectionable. 


[B-106961] 


Vessels—War Risk Marine Insurance—Liability Limitation 


War risk marine insurance policies issued under authority of title XII of the 
Merchant Marine Act, 1936, as amended, may be written on a dual valuation 
basis as utilized in commercial practice ; however, liability under the policies may 
not exceed the maximum limitation of a “fair and reasonable value” as estab- 
lished by the Federal Maritime Board pursuant to section 1209 of the act, or 
the “just compensation value” as computed pursuant to section 902 (a) thereof, 
providing for the payment of just compensation to owners of vessels requisitioned 
by the Government, whichever is the lesser sum. See B-107600, February 
11, 1952. 
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Comptroller General Warren to the Secretary of Commerce, Feb- 
ruary 25, 1952: 


Reference is made to letter of December 28, 1951, from the Acting 
Secretary of Commerce, requesting an opinion as to whether under the 
provisions of Title XII of the Merchant Marine Act, 1936, as amended 
by the act of September 7, 1950, 64 Stat. 773, 46 U. S. C. 1281, war 
risk marine insurance policies may be issued providing for dual 


valuation of vessels to the same extent presently provided for in com- 
mercial policies. 


In pertinent part, section 1209 of the act of September 7, 1950, 64 
Stat. 775, provides: 


(a) The Secretary, in the administration of this title, may issue such policies, 
rules, and regulations as he deems proper and may adjust and pay losses, com- 
promise and settle claims, whether in favor of or against the United States 
and pay the amount of any judgment rendered against the United States in any 
suit, or the amount of any settlement agreed upon, in respect of any claim 
under insurance authorized by this title, but with respect to any vessel which 
is insured under the provisions of this Act, the amount of the claim adjusted, 
compromised, settled, adjudged or paid shall not exceed the vessel’s fair and 
reasonable value as determined by the Federal Maritime Board. 


- a a a o . 2 
(c) The Secretary, in administering this title, may exercise his powers, per- 


form his duties and functions, and make his expenditures, in accordance with 
commercial practice in the marine insurance business * * *, 


It is pointed out that, under the commercial practice in general use 


today, hull insurance policies often are written on a dual valuation 
basis. That is, a vessel is valued at one amount for total loss and 
constructive total loss purposes and at a higher amount for repair 
of damage, general average, salvage, collision, and other purposes. 
Premiums are computed and charged on the higher valuation. In 
suggesting the desirability of following such practice, it is urged 
that a vessel may suffer substantial damage costing more to repair 
than the fair and reasonable value as determined by the Federal 
Maritime Board or the limitation on total loss value imposed by pro- 
visions of Public Laws 45 and 137, 82d Congress, but less than current 
market value, and that it would be in the interests of the owner and 
of the United States to have it repaired. The restrictive limitation 
referred to in Public Laws 45 and 137, 65 Stat. 60, 286, is as follows: 

No money made available to the Department of Commerce, for Maritime 
Activities, by this or any other Act shall be used in payment for a vessel the 
title to which is acquired by the Government either by requisition or purchase, 
or the use of which is taken either by requisition or agreement, or which is 
insured by the Government and lost while so insured, unless the price or hire 
to be paid therefor, (except in cases where section 802 of the Merchant Marine 


Act, 1936, as amended, is applicable) is computed in accordance with subsection 


902 (a) of said Act, as that subsection is interpreted by the General Accounting 
Office. 
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It appears possible that the partial repair of a vessel might result 
in the incurrence of cost disproportionate to total value, but it is not 
clear that as repairs become more extensive the cost thereof should 
exceed such value. However, assuming that it does, because of dis- 
parity between “fair and reasonable value as determined by the Fed- 
eral Maritime Board” and current value, the question actually posed 
would appear to be one concerning authority to issue insurance and 
to pay idemnities thereunder exceeding the value fixed by the limita- 
tion. Of course, the appropriateness of the legislative action is not 
in question. It seems sufficient to note in this respect that the House 
Committee on Merchant Marine and Fisheries adopted the language 
of the limitation with a view that it— 

* * * Not only offers to the Board a more appropriate standard, having 
the benefit of long-established and familiar judicial principles, but it also applies 
the same “fair and reasonable” standard for the Board as it would necessarily 
be applied by a court in a suit brought under section 1212 where the claimant 
disagreed with the Board’s determination or where the claim was administra- 
tively denied by the Secretary. 

* * * It was felt that the determination of “fair and reasonable value” 
should be made by the Federal Maritime Board pursuant to standards created 
and established by it rather than by the Secretary (House Report No. 2846, 
8ist Congress, page 7). 

Not only is the statutory direction clear that the amount of insur- 
ance liability allowed and paid “shall not exceed the vessel’s fair and 
reasonable value as determined by the Federal Maritime Board,” but 
subsections (a) and (c) of section 1209 may be construed together, 
without inconsistency, only as evidencing an intent to authorize the 
writing of insurance, in accordance with commercial practice in the 
marine insurance business, within such limits. It follows that employ- 
ment of the dual valuation basis reported to be utilized in commercial 
practice is not precluded, although it cannot properly be extended to 
encompass a greater maximum liability than the “fair and reasonable 
value” established by the Board or the “just compensation value” as 
computed pursuant to section 902 (a) of the Merchant Marine Act, 
1936, 49 Stat. 2015, as amended, as that section is interpreted by this 
Office, whichever is the lesser sum. See B-107600, February 11, 1952. 


[B-107243} 


Compensation—Increases Under the Classification Act of 
1949, As Amended—Customs Service Employees 


Under the retroactive compensation provision of the increased compensation 
amendment to the Classification Act of 1949, employees of the Customs Service 
who performed overtime or Sunday or holiday services between the effective 
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date and the enactment date of said increased compensation amendment for 
which they were paid extra compensation are entitled to an adjustment in such 
compensation whether or not the compensation was reimbursable by parties in 
interest. 


The parties in interest for whom Customs Service employees performed services 
between July 8 and October 24, 1951, who are liable to the Government for re- 
imbursement of the salary of such employees are liable for the additional 
amounts payable to said employees under the retroactive compensation amend- 
ment to the Classification Act of 1949, even though the parties in interest have 
paid or have been billed for the compensation at the old rates. 


Customs Service employees entitled to additional compensation under the retro- 
active compensation provision of the increased compensation amendment to the 
Classification Act of 1949 who performed services between.July 8 and October 
24, 1951, for parties in interest the salary or compensation for which was re- 
imbursable to the Government are entitled to the retroactive pay increase 
whether or not the parties in interest have paid or have been billed for the 
compensation at the old rates and it is not necessary that reimbursement from 
the parties in interest be obtained prior to payment of the additional amounts 
to the employees. 


Comptroller General Warren to the Secretary of the Treasury, Feb- 
ruary 25, 1952: 


There has been considered your letter of December 29, 1951, in 
which, after referring to Office decision B-106337, dated November 6, 
1951, 31 Comp. Gen. 166, you request decision upon several questions, 
hereinafter quoted, arising under the retroactive compensation in- 
crease provisions of section 6 of Public Law 201, approved October 


24,1951, 65 Stat. 612, 615. 

Public Law 201 provides, among other things, increases in the rates 
prescribed in the compensation schedules of the Classification Act of 
1949, 63 Stat. 954, and, with respect to individuals meeting the terms 
of subsection (b) of section 6, section 6 (a) provides that the act shall 
become effective as of the first day of the first pay period which began 
after June 30, 1951. 


The questions stated in your letter are as follows: 


1. Are customs employees who, between July 8 and October 24, 1951, performed 
overtime or Sunday or holiday services for which they were paid extra compen- 
sation under section 5 of the Act of February 13, 1911, as amended, or section 451 
of the Tariff Act of 1930, as amended (19 U. S. C. 267, 1451), on the basis of the 
rates of base pay then in effect, now entitled to the difference between the amount 
of extra compensation already received and the amount of such extra compensa- 
tion computed on the basis of the new rates of base pay— 

(a) where such extra compensation was reimbursable by parties in interest ; 

(b) where, under the provisions of section 451, Tariff Act of 1930, as amended, 
supra, such extra compensation was non-reimbursable? 

2. Are customs employees who, between July 8 and October 24, 1951, performed 
services as storekeepers in customs bonded warehouses for .vhich their compensa- 
tion was reimbursable to the Government under section 555 of the Tariff Act 
of 1930 (19 U. S. C. 1555) and section 19.5 of the Customs Regulations of 1943, 
as amended (19 C. F. R. 19.5), or other services for which their salary or other 
compensation was reimbursable (see section 24.17 Customs Regulations of 1943, 
19 C. F. R. 24.17), and who have been paid for such services on the basis of the 
rates of base pay then in eff«-ct, now entitled to the difference between the amount 
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already received and the amount of such compensation computed on the basis 
of the new rates of base pay? 

8. If your answer to question 1 (a) or question 2, or both, is in the affirmative, 
are the parties in interest liable for the additional amounts payable to the em- 
ployees, and should demane be made upon the parties in interest for payment of 
such amounts, whether or not they have already paid or been billed for the com- 
pensation at the old rates? 

4. If your answer to question 3 is in the affirmative, is it necessary that re- 
imbursement from the parties in interest be obtained prior to payment of the 
additional amounts to the employees? As a matter of information, employees 
are normally paid such amounts from the appropriation “Salaries & Expenses, 
Bureau of Customs” before collection is made from the party in interest. The 
amounts so collected from the party in interest are deposited when collected to 
the credit of the appropriation from which such amounts were paid to the 
employee. 

Section 5 of the act of February 13, 1911, as amended (19 U. S. C. 
267), establishes the basis for fixing the rates of extra compensation 
payable to customs officers and employees for Sunday, holiday, and 
overtime services, such basis being two additional days’ pay for Sun- 
day or holiday services and one-half day’s additional pay for each 
two hours or fraction thereof of at least one hour for overtime services. 
A day’s pay for purposes of computation of the additional pay is de- 
scribed in the Customs Regulations, 19 C. F. R. 24.16 (g) and (h), as 
being “the gross daily rate of regular pay of the employee.” Cus- 
toms employees are paid annual salaries prescribed by the Classifica- 
tion Act of 1949, supra. The daily rates are derived from the annual 
rates according to the formula set forth in section 1203 of said act, 
63 Stat. 973. 

Section 451 of the Tariff Act of 1930, as amended (19 U.S. C. 1451), 
imposes upon certain private interests a liability for reimbursement 
of the extra compensation payable to customs officers and employees 
for services rendered on Sundays, holidays, and at night under special] 
licenses granted pursuant to appropriate provisions of the act, and 
requires a bond conditioned to indemnify the United States for any 

. “1° 2 . . 

loss or liability which might occur or be occasioned by reason of the 
granting of the special licenses and to pay the compensation and ex- 
penses of the customs officers and employees involved, in accordance 
with section 5 of the 1911 act, as amended. Also, said section, as 
amended by the act of June 3, 1944, 58 Stat. 269, provides for assign- 
ment of customs officers and employees to duty at night and on Sundays 
and holidays at certain facilities, such as international bridges and 
tunnels, and for payment to such officers and employees, without re- 
imbursement, of compensation “in accordance with existing law as 
interpreted by the United States Supreme Court in the case of the 
United States v. Howard C. Myers, 320 U.S. 561.” 

Section 555 of the Tariff Act of 1930, as amended (19 U.S. C. 1555), 
provides for reimbursement by proprietors of bonded warehouses of 
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the compensation of the officer of the customs and other customs em- 
ployees appointed to supervise the receipt of merchandise into the 
warehouses and deliveries therefrom. Implementing regulations are 
codified in 19 C. F. R. 19.5, as stated in your letter. Other circum- 
stances and conditions under which private interests are required to 
reimburse the full compensation of customs officers and employees are 
set forth in 19 C. F. R. 24.17, cited by you, and will not be detailed 
here. 

Resolution of the questions presented to this Office for decision as 
to the retroactive operation of section 6 of Public Law 201 has pro- 
ceeded from the premise that it was the Congressional intent, by sec- 
tion 6, to grant the employees covered thereby all the benefits result- 
ing from the amended compensation schedules to the same extent as 
such benefits would have accrued if the law had been enacted on its 
effective date and applied concurrently. In addition to the decision 
of November 6, 1951, referred to by you, see also decision of December 
5, 1951, B-106420, 31 Comp. Gen. 199, copy enclosed, involving ad- 
justments of lump-sum payments for accrued annual leave. Apply- 
ing that principle here, and since the 1911 act, as amended, and section 
451 of the Tariff Act, as amended, create an obligation on the part of 
the United States to pay the extra compensation there provided 
independently of collection from parties in interest (United States v. 
Myers, supra; cf. 24 Comp. Gen. 140, 143), questions 1 (a) and 1 (b) 
are answered in the affirmative. 

Question 2 appears to relate primarily to regular salary as dis- 
tinguished from extra compensation. Beginning as of the first day 
of the first pay period which began after June 30, 1951, the only 
lawful rate of basic compensation for employees who are within the 
coverage of the Classification Act of 1949 and who meet the terms 
and conditions of section 6 of Public Law 201 are,aside from certain 
saving provisions, those provided in the amended compensation sched- 
ules set forth in Public Law 201. In view thereof and of the prin- 
ciple stated in connection with the answers to questions 1 (a) and 1 
(b), question 2 is answered in the affirmative. 

No reason has been suggested, nor is any apparent, why the under- 
taking of the parties in interest to reimburse the Government the 
compensation of customs personnel assigned to perform services for 
the benefit of such parties should not include the obligation to reim- 
burse the additional amounts found herein to be payable to such per- 
sonnel. Question 3 is, therefore, answered in the affirmative. 

As the compensation rights of the officers and employees here in- 
volved exist independently of collections from parties in interest, 
question 4 is answered in the negative. 
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[B-103682] 


Leaves of Absence—Annual—Statutory Payment Restric- 
tions—Economic Stabilization Agency 


While the temporary appropriations provided for all Government departments 
by the act of July 1, 1951, brought the Economic Stabilization Agency within the 
provisions of section 1212 of the General Appropriation Act, 1951, prohibiting 
the expenditure of funds for the payment of 1950 annual leave accruals unused 
by July 1, 1951, such prohibition was not contained in the Supplemental Ap- 
propriation Act, 1952, and therefore. the temporary application of the prohibition 
did not require a permanent loss of leave by employees of said agency and pay- 
ment for such leave may be made from funds made available by the 1952 act. 


Comptroller General Warren to the Administrator, Economic Sta- 
hilization Agency, February 26, 1952: 


Reference is made to your letter of December 13, 1951, requesting 
a decision as to whether section 3 of Public Law 70, 82nd Congress, 
approved July 1, 1951, brought the Economic Stabilization Agency 
within the provisions of section 1212, Chapter XII, of the General 
Appropriation Act, 1951, so as to result in a permanent loss of annual 
leave earned during the calendar year 1950 and unused at the close 
of business June 30, 1951, or if regular fiscal year funds appropriated 
by the Supplemental Appropriation Act, 1952, 65 Stat. 736, are 
available to pay for such leave. Your letter makes reference to 
Office decision of June 15, 1951, 30 Comp. Gen. 516, wherein you were 
advised that, since the prohibition contained in section 1212, 64 Stat. 
768, supra, by its terms is applicable only to the funds of corporations 
or agencies included in the General Appropriation Act, 1951, and 
as funds for the Economic Stabilization Agency were not contained 
in the said act, the prohibition legally may not be said to be appli- 
cable to funds of the said agency but that Congress might very well 
prohibit the use of 1952 fiscal year funds appropriated to your agency 
for the payment of any leave which was earned during the calendar 
year 1950 and unused at the close of business on June 30, 1951. 

Subsequent to that decision, Congress passed the House Joint Reso- 
tion 277, Public Law 70, 82nd Congress, approved July 1, 1951, which 
provided temporary appropriations for the fiscal year 1952 for all 
departments, agencies, corporations, and other organizational units 
in each branch of the Government. Section 3 of this act provides, 
inter alia, that the funds and authority granted thereunder are sub- 
ject to the provisions of title XII of the General Appropriation Act, 
1951 (which includes section 1212). Public Law 97, approved July 
31, 1951, 65 Stat. 149, amended Public Law 70, in part, by adding a 
proviso to section 3 as follows: 
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Provided, That appropriations and funds made available and authority granted 
pursuant to any other act making appropriations for the fiscal year 1952 shall 
remain subject to the provision of this section until enactment into law of the 
Supplemental Appropriation Act, 1952. [Italics supplied.] 

The Supplemental Appropriation Act, 1952, does not include the 
prohibition against payment for leave earned during 1950 and not 
used prior to June 30, 1951. 

Since the legislative history of Public Law 70, supra, clearly reflects 
its purpose to be a “stop-gap” measure only—which was extended on 
a month-to-month basis from July through October 1951—and, since 
the prohibition of section 1212 of the General Appropriation Act, 
1951, was not contained in the Supplemental Appropriation Act, 1952, 
it does not appear that the general temporary application of the pro- 
hibition under Public Law 70 reflects any intention by Congress to 
require a permanent loss of the annual leave earned by employees of 
the Economic Stabilization Agency during the calendar year 1950 
and unused prior to June 30, 1951. 

Accordingly, there is no objection to the payment for such leave 
out of funds made available by the Supplemental Appropriation 
Act, 1952. 


[B-107200] 


Checks—Deceased Payees—Missing, Interned or Captured 
Persons—Settlement Jurisdiction Under War Claims Act of 


1948, as Amended 


Checks in payment of claims filed by interned American citizens and prisoners 
of war for detention benefits under sections 5 (d) and 6 (c) of the War Claims 
Act of 1948, as amended, which are delivered but not negotiated by payees prior 
to death do not become assets of the payees’ estates and are not required to be 
transmitted to the General Accounting Office for settlement under section 305 
of the Budget and Accounting Act of 1921, as amended, but may be canceled and 
claims for the proceeds thereof settled by the War Claims Commission. 


Comptroller General Warren to the Chairman, War Claims Com- 
mission, February 26, 1952: 


Reference is made to your letter of December 26, 1951, with en- 
closure, requesting to be advised whether checks issued pursuant to 
sections 5 (d) and 6 (c) of the War Claims Act of 1948, 62 Stat. 1243, 
1244 (50 U.S. C. 2004 (d) and 2005 (c)), as amended, and delivered 
to but not negotiated by payees prior to their death, are required to 
be transmitted to the General Accounting Office for settlement under 
section 305 of the Budget and Accounting Act of June 10, 1921, 42 
Stat. 24, as amended, 31 U. S. C. 71 and 16 Comp. Gen. 316, or whether 
the Commission may settle such claims. 
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Under the cited act, the Commission is charged with the duty of 
receiving, adjudicating and providing for payment of claims filed for 
detention benefits as provided for under sections 5 (b) (interned 
civilian American citizens) and 6 (b) (prisoners of war). Section 
5 (d) and 6 (c) of the act provide that in the event of death of the 
persons entitled to such benefits payment may be made only to certain 
designated survivors. Specifically, section 5 (d), 62 Stat. 1243, 
provides: 

The detention benefits allowed under subsection (b) shall be allowed to the 


person entitled thereto, or, in the event of his death, only to the following 
persons: 


(1) Widow or dependent husband if there is no child or children of the 
deceased ; 

(2) Widow or dependent husband and child or children of the deceased, one- 
Lalf to the widow or dependent husband and the other half to the child or 
children in equal shares; and 

(3) Child or children of the deceased (in equal shares) if there is no widow 
or dependent husband. 


Section 6 (c), 62 Stat. 1244, provides: 


Claims pursuant to subsection (b) shall be paid to the person entitled thereto, 
or to his legal or natural guardian if he has one, and shall in case of death of the 
persons who are entitled to be payable only to or for the benefit of the fullowing 
persons : 

(1) Widow or dependent husband if there is no child or children of the 
deceased ; 

(2) Widow or dependent husband and child or children of the deceased, one- 
half to the widow or dependent husband and the other half to the child or 
children of the deceased in equal shares; 

(3) Child or children of the deceased (in equal shares) if there is no widow 
or dependent husband ; and 

(4) Dependent parents (in equal shares) if there is no widow, dependent hus- 
band, or child. 

Under the provisions of section 13, claims authorized to be adjudi- 
cated and allowed under the act are to be paid from the War Claims 
fund created under that section. 

There is now before the Commission, the case involving the issu- 
ance of a check to Clara I. Wright, pursuant to section 5 (d), supra. 
You state that on March 6, 1951, the Treasury Department, Fiscal 
Service, Manila, Philippine Islands, returned the check—numbered 
11369336, for $2,282, drawn on November 7, 1950, to the order of Clara 
I. Wright—to the Chief Disbursing Officer, Washington, D.C. The 
check was accompanied by a memorandum dated March 5, 1951, from 
the United States Embassy (Consular Section) enclosing a report of 
the death of the payee, an American citizen on November 14, 1950, and 
requesting cancellation of the check. Pursuant to such request said 
check was cancelled and the amount thereof credited to Account Num- 
ber 949/48568, Payment of Claims, War Claims Commission, 1949- 
March 1, 1954. Also, you state that the law firm of Ross, Selph, 


Carrascoso and Janda filed claim for the proceeds of the check on 
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behalf of Robert Janda to whom letters of administration on the 
payee’s estate had been issued by the Court of the First Instance of 
the city of Manila. 

Generally, the issuance and receipt of a check does not constitute 
payment unless and until it is negotiated and the amount thereof col- 


lected by the payee, 9 Comp. Gen. 144; 19 id. 811; 814, 24 zd. 61; id. 
117, 119. As pointed out in Opinion No. 10, of the Commission’s 


General Counsel a copy of which was transmitted with your letter, a 
number of statutes specifically provide that the issuance of a check 
in payment of a statutory obligation shall constitute payment in the 
event of the death of the recipient or the person entitled thereto and 
shall not be cancelled, but shall become an asset of the deceased payee’s 
estate. The statute here involved contains no such provision. That 
it was not the intention of the Congress that a check be issued pursuant 
to sections 5 (d) or 6 (c), supra, was to be regarded as an asset of the 
payee’s estate is evident from the act itself as well as from the legisla- 
tive history thereof. Report No. 976 of the Committee on Interstate 
and Foreign Commerce, House of Representatives, accompanying H. 
R. 4044, which was enacted as the War Claims Act of 1948, contains a 
pertinent statement—page 8—as follows: 

The detention benefit would not be payable to anyone other than the person 
detained, or in the case of such person's death, to his widow (or to her dependent 
husband) or to surviving children of the deceased. The benefits would not 
pass to an estate, or to other individuals. 

Accordingly, in the light of the long line of decisions of this Office, 
cited above, and in the absence of statutory provisions, otherwise 
you are advised that where a check has been issued under either section 
5 (d) or 6 (c), but has not been negotiated by the payee prior to his 
death, the check may be cancelled and claims for the amount involved 
are for consideration by the Commission. 


[B-107504] 


Mileage—Travel by Privately Owned Automobile—Resi- 
dence to Airport and Return 


In view of the provisions of paragraph 1 of the Standardized Government Travel 
Regulations which require employees when traveling on official business to exer- 
cise the same care in incurring expenses that a prudent person would exercise if 
traveling on personal business, mileage for travel by privately owned automo- 
bile from employee's residence to airport and return plus parking fee at airport 
may be considered as proper travel expense items for reimbursement from appro- - 
priated funds where the amount claimed is less than the usual allowable taxi- 
eab fares authorized in such cases, even though the employee’s travel order did 
not authorize the use of his privately owned automobile. 
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Comptroller General Warren to Irma R. Black, Civil Aeronautics 
Administration, February 26, 1952: 


Reference is made to your letter of January 14, 1952, transmitting 
a voucher in the amount of $9.82 stated in favor of C. H. Harper, 
Chief, Supply Division, Civil Aeronautics Administration, for per 
diem, mileage, and expenses for round trip travel performed Decem- 
ber 6, 1951, between Washington, D. C., and New York, New York, 
and requesting a decision as to whether you may certify the voucher 
for payment—a question having been raised by you in respect of two 
items contained therein totaling $2.32, of which $1.82 represents mile- 
age for travel by privately owned automobile from employee’s resi- 
dence to the National Airport and return, and of which $0.50 repre- 
sents expenses incurred for parking said automobile at the airport on 
the date above indicated. 

Section 4 of the Travel Expense Act of 1949, 63 Stat. 166, and para- 
graph 12a of the Standardized Government Travel Regulations au- 
thorizes the use of a privately owned automobile for official travel 
“whenever such mode of transportation is authorized or approved as 
more advantageous to the Government.” Although the employee's 
travel order did not authorize the use of his privately owned automo- 
bile upon a mileage basis for any portion of the official travel, the 
voucher contains the following administrative statement : 

Travel by privately owned automobile, including parking at the airport, is not 

in excess of taxi fare and is hereby approved. 
In that connection it has been ascertained informally that the sum 
claimed as mileage and for parking is approximately 50 percent of 
the customary charge for two taxicab fares between the employee’s 
residence and the airport. 

It is to be observed that neither paragraph 8 nor 12 of the cited 
regulations specifically authorizes reimbursement covering charges 
incurred for parking either a privately or publicly owned conveyance. 
However, having regard for paragraph 1 of the regulations which 
requires employees when traveling on official business to exercise the 
same care in incurring expenses that a prudent person would exercise 
if traveling on personal business, and considering that the amount 
claimed for mileage for travel by privately owned automobile from 
home to airport and return plus the parking fee, is less than the usual 
allowable taxicab fares authorized in such cases, this Office will inter- 
pose no objection to the certification of the voucher for payment as 
claimed, if correct in other respects. Compare 30 Comp. Gen. 173. 

The voucher, with enclosure, is returned herewith. 
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[B-107716] 


Appointments—Special Agents and Special Employees in 
the Federal Bureau of Investigation Appointed From the 
Bureau’s Competitive Register 

Inasmuch as appointments to positions of special agent and special employee in 
the Federal Bureau of Investigation from the Bureau’s competitive register, 
which positions are excepted from the classified civil service, are not to be 
regarded as appointments from “a competitive civil service register” within 
the meaning of that term as used in section 1310 (c) of the Supplemental 
Appropriation Act, 1952, excepting civil service register appointments from 
the promotion restrictions of said section, the positions of special agent and 
special employee are subject to the promotion restrictions of the other provisions 
of that section. 


Comptroller General Warren to the Attorney General, February 
26, 1952: 


Reference is made to your letter of January 25, 1952, requesting 
a decision upon the question of whether section 1310 of the Supple- 
mental Appropriation Act, 1952, Public Law 253, approved November 
1, 1951, precludes the appointment from competitive registers set up 
by the Federal Bureau of Investigation of employees already in the 


service of said Bureau to positions of special employee and special 
agent where such appointments would constitute an advancement of 
more than two grades under the Classification Act of 1949. 

Section 1310 of the Supplemental Appropriation Act, 1952, 65 Stat. 
758, provides in pertinent part, as follows: 


(ec) The Civil Service Commission shall make full use of its authority to 
prevent excessively rapid promotions in the competitive civil service and to 
require correction of improper allocations to higher grades of positions subject 
to the Classification Act of 1949, as amended. No persons in any executive 
department or agency whose position is subject to the Classification Act of 
1949, as amended, shall be promoted or transferred to a higher grade subject 
to such Act without having served at least one year in the next lower grade: 
Provided, That the Civil Service Commission for positions in the competitive 
service and the head of the employing agency for positions outside the com- 
petitive service may by regulation provide for promotions of two grades in 
one year (1) to positions not higher than GS-5; (2) to positions not higher 
than GS-11 which are in a line of work properly classified under the Classification 
Act of 1949 at two-grade intervals; (3) to positions in the same line of work 
when the employee has completed a training period under a training program 
approved by the Civil Service Commission for positions in the competitive 
service, or approved by the head of the employing agency for positions outside 
the competitive service; and (4) of an employee of the agency concerned when 
there is no position in the normal line of promotions in the grade immediately 
below that of the position to be filled: Provided further, That this subseetion shall 
not apply to any case involving an employee who is within reach for an appoint- 
ment to a higher grade position on a competitive civil service register, or being 
advanced up to a higher grade level from which he had been demoted or 
separated because of reduction in force. [Italics supplied.] 
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It is your view that the provision contained in the above subsec- 
tion exempting persons reached for appointment on “a competitive 
civil service register” is not restricted to competitive registers estab- 
lished by the United States Civil Service Commission for the classified 
civil service but includes competitive registers established by the 
Federal Bureau of Investigation for the positions of special agent 
and special employee which positions are excepted from the classified 
civil service. In support of that view you make reference to certain 
testimony before the Senate Post Office and Civil Service Committee 
appearing on pages 1349 and 1350 of the hearings before the Senate 
Appropriations Committee on H. R. 5215, which became the Supple- 
mental Appropriation Act, 1952. 

In Office decision of December 11, 1951, B-106598, 31 Comp. Gen. 
205, to the Chairman, Federal Trade Commission, it was held that 
an open competitive register for attorneys established by that agency, 
primarily to comply with the Veterans Preference Act of 1944, as 
amended, was not a “civil service register” within the meaning of 
Public Law 253 (section 1310 of the Supplemental Appropriation 
Act, 1952). 

The registers for special agent and special employee positions es- 
tablished by the Federal Bureau of Investigation through open com- 
petitive examinations appear similar to the register considered in the 
above decision. In any event, the legislative history of the enactment, 
and in particular the portion quoted in your letter, has been carefully 
scrutinized and compared with the language of section 1310 of the 
act to ascertain whether a different conclusion might be warranted 
with respect to the registers here involved. However, it is my opinion 
that such legislative history is not sufficiently clear to overcome the 
meaning customarily accorded to the language “a competitive civil 
service register” appearing in section 1310 (c) of said appropriation 
act, that is, a register established by the Civil Service Commission 
under the classified civil service. 

Accordingly, you are advised that appointments to positions of 
special agent and special employee in the Federal Bureau of Investi- 
gation from the Bureau’s competitive register are not to be regarded 
as appointments from “a competitive civil service register”; hence, 
such positions would be subject to the promotion restrictions of the 


other provisions of section 1310 (c) of the Supplemental A ppropria- 
tion Act, 1952. 





DECISIONS OF THE COMPTROLLER GENERAL 


[B-107063] 


Contracts—Damages—Liability for Both Liquidated and 
Actual Damages 


Where construction eontractor defaulted under a contract containing the Stand- 
ard Delays-Damages clause providing liquidated damages for delays in comple- 
tion of contract in event the Government did not terminate contractor’s right 
to proceed, but the specifications provided for liquidated damages until com- 
pletion by the contractor or replacing contractor and that such provision would 
no: prevent Government from terminating right of contractor to proceed, the 
Government is entitled, upon termination of the contract and award to a re- 
placing contractor, to liquidated damages from the time the work was required 
to be completed until it was completed by the replacing contractor, plus excess 
cost of completion under the replacing contract. 


Comptroller General Warren to the Secretary of the Interior, Feb- 
ruary 27, 1952: 


Reference is made to your letter of December 14, 1951, requesting 
a decision as to the proper measure of damages to be charged for 
default under contract No. I2r-15060. Said contract was awarded 
to David A. Richardson on June 20, 1944, and covered the con- 
struction of a reinforced concrete flume spanning the Crooked River, 
Deschutes Project, Oregon, to be completed by April 7, 1945. 

It is stated that the contractor’s right to proceed was terminated 
January 15, 1946, some 282 days after expiration of the original con- 
tract time, and on January 26, 1946, replacement contract No. [2r- 
15673 was negotiated with the McLaughlin Construction Company 
at prices higher than those in the defaulted contract. The work was 
completed on July 5, 1946, or 453 calendar days after the original 
completion date. 

The Richardson contract contained, as Article 9 thereof, the then 
standard Delays-Damages clause giving the Government the right to 
terminate the contractor’s right to proceed for failure to complete 
the work on time, ¢o have the work completed by others, and to charge 
the contractor and his surety for any excess cost thereby occasioned 
the Government. Said clause also provided for the assessment of 
hiquidated damages for delay in the event the Government did not so 
terminate the contractor’s right to proceed. As stated in your letter 
of December 14, 1951, it was held in the case of United States v. Amer- 
ican Surety Co., 322 U.S. 96, involving a similar contract clause, that 
the rights granted the Government by the clause were mutually 
exclusive and that the termination of the contractor’s right to proceed 
operated as a waiver of liquidated damages. The contract specifica- 
tions in that case contained a paragraph which merely specified the 
daily rate of liquidated damages, and which, as the court stated, was 
“obviously not intended to spell out the situations where liquidated 
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damages are to be paid,” and could not, therefore, be considered as 
modifying or controlling the language of the Delays-Damages article 
of the contract. In the instant case, however, paragraph 22 of the 
contract specifications provides in plain and unambiguous terms for 
the assessment of liquidated damages at the rate of $50 per day 


* * * for each calendar day’s delay until the work is satisfacterily com- 

pleted or until such time as the Government may reasonably procure the com- 
pletion of the work by another contractor or complete the work itself. * * * 
The provision for liquidated damages shall not prevent the Government from 
terminating the right of the contractor to proceed in case of default, as provided 
in Article 9 of the contract. 
It is clear that the above-quoted language of the specifications was 
intended to overcome the effect of the interpretation given the lan- 
guage of Article 9 of the contract in the American Surety Company 
case, supra. Nor can it be doubted that the language used is adequate 
for the accomplishment of that purpose. To the extent that the two 
provisions may be deemed inconsistent, the more specific provisions of 
paragraph 22 of the specifications for the work must prevail over the 
general printed contract conditions. See 15 Comp. Gen. 533; 19 id. 
440, and cases cited therein. 

Question is raised, however, as to the enforceability of paragraph 
22 of the Richardson contract specifications because of the fact that 
it may be considered a deviation from the standard form of Govern- 
ment construction contract which had not been authorized by the 
Treasury Department. The authority of the Secretary of the Treas- 
ury, as of the time the Richardson contract was executed, to prescribe 
certain standard contract terms and conditions and to prohibit devia- 
tion therefrom appears to have been derived from Executive Order 
6166, issued June 10, 1933, and from regulations issued pursuant 
thereto by the Director of Procurement on February 12, 1934. See, in 
this connection, 17 Comp. Gen. 700. 

Aside from the question whether the provisions of Article 9 legally 
could be deviated from, it appears questionable whether paragraph 22 
of the contract specifications actually constituted such a deviation. 
some two years prior to the decision in the American Surety Company 
case this Office suggested to the Secretary of the Treasury the advisa- 
bility of revision of the standard Delays-Damages clause because of 
certain lower court decisions which had interpreted that clause in the 
same way as did the later decision of the Supreme Court, and pointing 
out the patently anomalous results under such an interpretation of the 
clause. In reply, the Treasury Department stated its opinion that a 
revision of the clause probably would become necessary unless the 
Supreme Court should resolve the then existing conflict between lower 
court decisions in favor of the Government’s position. It is clear, 
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therefore, that the clause was intended by its drafters to permit the 
collection of both excess costs and liquidated damages, and paragraph 
22 of the contract specifications in the instant case did no more than 
to make certain that intent and purpose. 

However, even if it be assumed that paragraph 22 of the present 
contract specifications was an unauthorized deviation from the stand- 
ard contract form, it is the view of this Office that the contractor 
cannot escape liability on that account. The standardization of Gov- 
ernment contract forms pursuant to Executive Order 6166 was beyond 
question intended solely for the benefit of the Government, and did 
not purport to confer any rights upon contractors in the event of an 
unauthorized deviation from the standard forms so prescribed. The 
facts in the present case are comparable to those in the case of United 
States v. N. Y. & Porto Rico 8. 8. Co., 239 U.S. 88. There the Gov- 
ernment sought to hold a contractor to an agreement which did not 
conform to a statutory requirement that it be reduced to writing and 
signed at the end by the contracting parties. Mr. Justice Holmes, 
speaking for the Court, stated in part as follows: 


The statute does not address itself in terms to the effect of the form upon the 
liability of the parties, like the Statute of Frauds. * * * The prevailing opinion 
cannot be taken to signify that the informal contract is illegal * * *. Of course 
the statute does not mean that its maker, the Government, one of the ostensible 
parties, is guilty of unlawful conduct, or that the other party is committing a 
wrong in making preliminary arrangements, if later the Secretary of the Navy 
does not do what the act makes it his duty to do. 

There is no principle of mutuality applicable to a ca‘se like this * * *. The 
United States needs the protection of publicity, form, regularity of returns and 
affidavit * * *. A private person needs no such protection against a written 
undertaking signed by himself. The duty is imposed upon the officers of the 
Government not upon him. * * * Even when a statute in so many words de- 
clares a transaction void for want of certain forms, the party for whose protec- 
tion the requirement is made often may waive it, void being held to mean only 
voidable at the party’s choice. 


There is the further possibility that the contractor, having signed 
the contract incorporating paragraph 22 of the specifications and 
having commenced performance of work thereunder without protest, 
may be estopped to deny the validity of that part of the contract. 
Accordingly, it is the view of this Office that the contractor and his 
surety should be held liable for liquidated damages of $50 for each 
calendar day of unexcusable delay from the time the work was re- 
quired to be completed until it was actually completed by the replacing 
contractor, plus the excess cost of completion under the replacing con- 
tract. As indicated in your letter of December 14, 1951, this view 


of the matter will require a determination as to the extent of excusable 
delay under the contract. 
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Contracts—Awards to Other Than Low Bidder—Small Busi- 


ness Concerns—Defense Production Act of 1950, as 
Amended 


Where, pursuant to section 714 (f) (2) of the Defense Production Act of 1950, 
as amended, a joint determination is made by the Small Defense Plants 
Administration and a contracting procurement agency that an award of a 
contract to a small-business concern is in the interest of mobilizing the Nation’s 
full productive capacity or the national defense program, the procuring agency 
properly may contract with a small-business concern at a higher price than other- 
wise obtainable, but only to the extent determined necessary to give small-busines 
concerns a fair proportion of the total of Government purchases and contracts. 


The authority contained in section 714 (f) (2) of the Defense Production Act 
of 1950, as amended to negotiate contracts with small-business concerns requires 
that a separate joint determination be made by the Smali Defense Plants Adminis- 
tration and the contracting procurement agency for each procurement and 
does not permit blanket determinations based on general formulas or price 
differentials which could control the award of future contracts without further 
regard for the facts and circumstances involved in each particular procurement. 


Comptroller General Warren to the Administrator, Small Defense 
Plants Administration, February 29, 1952: 


Reference is made to your letter of January 17, 1952, stating that 
pursuant to section 714 (f) (2) of the Defense Production Act of 
1950, as amended (Defense Production Act Amendments of 1951), 
65 Stat. 143, it is the intention of your Administration to enter into 
a number of joint determinations individually, with various con- 
tracting agencies relative to the placing of certain contracts with 
small-business concerns and requesting, in effect, to be advised whether 
this Office would object to payments made under contracts awarded in 


accordance with the views expressed in that part of your letter which 
reads as follows: 


It is our view that, where such a joint determination is made, it is mandatory 
upon the procuring agency to let only to a small-business concern, within the 
meaning of Section 714, supra, any contract falling within the scope of the 
determination, provided, of course, that there are available small-business 
concerns ready and able to perform the contract. Accordingly, we believe that, 
in such case, if a contract cannot be entered into with any small-business 
concern at a price as low as that which might be charged by a concern not so 
classified, it will be proper, where otherwise appropriate, for the procuring 
agency to contract with the small-business concern at a higher price than 
might otherwise have been obtained. We regard this conclusion as applicable 
irrespective of whether the contract is entered into through negotiation or 
pursuant to a requirement of advertising for bids, and, in the latter case, 
irrespective of whether the determination is made before or after the 
advertisement. 


Section 714 (f) (2) of the Defense Production Act of 1950, as 
amended, 65 Stat. 143, provides as follows: 


(2) The Congress has as its policy that a fair proportion of the total purchases 
and contracts for supplies and services for the Government shall be placed 
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with small-business concerns. To effectuate such policy, small-business con- 
cerns within the meaning of this section shall receive any award or contract 
or any part thereof as to which it is determined by the Administration and the 
contracting procurement agencies (A) to be in the interest of mobilizing the 
Nation’s full productive capacity, or (B) to be in the interest of the national 
defense program, to make such award or let such contract to a small-business 
concern, 

In Office decision B-107536, January 31, 1952, 31 Comp. Gen. 347, 
it was held in part, that, in view of the authority contained in the 
above provision of law and where there otherwise is authority to 
negotiate contracts there would be no objection to the negotiation of 
such contracts with small-business concerns even though a lower price 
were obtainable elsewhere, provided a joint determination had been 
made that the award to the small-business concern was in the interest 
of mobilizing the Nation’s full capacity or in the interest of the 
national defense program. 

Where advertising is required, however, both section 3 (b) of the 
Armed Services Procurement Act of 1947, 62 Stat. 23, and Section 
303 (b) of the Federal Property and Administrative Services Act 
of 1949, 63 Stat. 395, require that award be made to that responsible 
bidder whose bid, conforming to the invitation for bids, will be most 
advantageous to the Government, price and other factors considered, 
and it has been held that where advertising is required such provisions, 
as well as the provisions of section 3709, Revised Statutes, as amended, 
41 U. S. Code 5, preclude award to a small-business concern if lower 
bids are received from other concerns. 22 Comp. Gen. 1018, 28 id. 
662. You now present the question as to whether the same conclusion 
would be required where, pursuant to the above-quoted statute, your 
Administration and the procuring agency have determined that the 
award of a particular contract to a small-business concern at a higher 
price than otherwise obtainable would be in the interest of mobilizing 
the Nation’s full productive capacity or in the interest of the national 
defense program. 

The instant provision does not specifically repeal or suspend those 
provisions of law relating to advertising for competitive bids. How- 
ever, it seems apparent that in any case where the facts would support 
such a determination it would follow that negotiation of the procure- 
ment properly could be determined “necessary in the public interest 
during the period of a national emergency,” as contemplated by 
sections 2 (c) (1) and 302 (c) (1) of the Armed Services Procure- 
ment Act of 1947 and the Federal Property and Administrative Serv- 
ices Act of 1949, 60 Stat. 21, 63 Stat. 393, respectively, with the result 
that, if the procurement were being made pursuant to either of those 
acts, advertising would not necessarily be required and the holding 
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in B-107536, supra, would apply. Similarly, considering the man- 
datory nature of the above-quoted provisions of the statute, requiring 
as they do that small-business concerns “shall receive any award or 
contract or any part thereof” as to which one of the specified deter- 
minations is made, it seems further apparent that in order to effectuate 
the purposes of the act those provisions may be construed as censtitut- 
ing an added exception to the advertising requirements of section 3709, 
Revised Statutes, as amended. Consequently, while I cannot agree 
that it would be legally proper for a procuring agency to enter into 
a contract with a small-business concern at a higher price than other- 
wise might have been obtained in instances where advertising is 
required and formal bids are solicited, it is my opinion that where joint 
determinations such as referred to in your letter are made in advance, 
the procurement legally may be negotiated in the manner proposed 
without resort to formal advertising. 

I deem it proper to point out, however, that the provisions of law 
in question authorize only that a “fair proportion” of the total of 
Government purchases and contracts be negotiated with small-business 
concerns, so that awards may be made thereunder only to the extent 
determined necessary to achieve that result. Also, since the said pro- 
visions refer to “any award or contract or any part thereof,” it appears 
that a separate determination is required for each procurement. In 
other words, it is the view of this Office that the subject statute does 
not authorize blanket determinations based on general formulas or 
price differentials which would control the award of future con- 
tracts without further regard for the facts and circumstances involved 
in each particular procurement. 

Finally, it is deemed appropriate to point out that the authority 
considered herein, unless extended by the Congress, will terminate at 
the close of June 30, 1952. See section 111 of the Defense Production 
Act Amendments of 1951, 65 Stat. 144. 


[B-107808] 


Transportation—Dependents—Military, Naval, Ete., Per- 
sonnel 


While under Joint Travel Regulations promulgated pursuant to section 303 (c) 
of the Career Compensation Act of 1949, members of the uniformed services are 
entitled to transportation of dependents 5 years of age or over at Government 
expense upon a permanent change of station, a Navy enlisted man whose right 
to transportation of dependents accrued while his child, because of age, could 
have traveled free by common carrier, but such travel was not performed until 
after the child became 5 years of age, is not entitled to transportation of the 
child at Government expense. 
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Comptroller General Warren to Paul D. O’Neill, Department of the 
Navy, February 29, 1952: 


There has been received by first endorsement dated January 25, 
1952, your letter, Serial D1-52, N4.4/grh. L20, dated January 24, 
1952, enclosing a copy of a voucher in favor Kenneth V. Hubbard, 
GH2, USN, for monetary allowance in lieu of transportation in kind 
for his dependents (wife and two children) from San Diego, Calli- 
fornia, to Norfolk, Virginia, and requesting decision as to whether 
payment is authorized for the travel of the younger child under the 
circumstances shown. Also, you request decision as to whether pay- 
ment may be made on three additional types of claims for which 
vouchers and supporting papers have not been submitted. 

The circumstances shown in the Hubbard claim are that by letter 
dated June 23, 1951, the Chief of Naval Operations advised the Chief, 
Bureau of Ships, that the home yard of the ZSMR-05 would be 
changed from Mare Island, California, to Norfolk, Virginia, effective 
July 23, 1951; that the claimant was serving aboard said vessel when 
the authorization for change of home port was issued and, presum- 
ably, on July 23, 1951, when the change became effective; that his 
younger child became 5 years of age on September 16, 1951; that his 
dependents were located at San Diego, California, when the change of 
home yard was effected, and that they traveled from San Diego, 
California, to Norfolk, Virginia, October 2, to November 20, 1951. 
You request an advance decision as to whether payment is authorized 
for the younger child’s travel since he became 5 years of age within 
60 days after the effective date of the change of the home yard. 

While your request for decision in the Hubbard case is not accom- 
panied by a voucher presented to you for payment, since it appears 
from the unsigned copy furnished that such a voucher is before you 
for payment, decision will be rendered as to the legality of payment 
on that voucher. However, since your request for decision as to 
whether payment is authorized under the further circumstances set 
forth in your letter appears to be based on hypothetical cases, decision 
thereon is not authorized. See paragraph 52002-2a (1), Bureau of 
Supplies and Accounts Manual, and 21 Comp. Gen. 83. 

Section 303 (c) of the Career Compensation Act of 1949, 63 Stat. 
&14, provides that under such conditions and limitations and for such 
ranks, grades, or ratings, and to and from such locations as may be 
prescribed by the Secretaries concerned, members of the uniformed 
services “when ordered to make a change of permanent station” shall 
be entitled to transportation in kind for dependents or to reimburse- 
ment therefor, or to a monetary allowance in lieu of such transporta- 
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tion in kind at a rate to be prescribed; that the Secretary concerned 
shall define the term “permanent station”, which definition shall in- 
clude, but not be limited to, a shore station or the home yard or home 
port of the vessel to which a member of the uniformed services may 
be ordered, and a duly authorized change in the home yard or home 
port of such vessel shall be deemed a change of permanent station. 
Joint Travel Regulations, promulgated pursuant to said act, provide 
(paragraph 7000), that members of the uniformed services are en- 
titled to transportation of dependents at Government expense “upon 
a permanent change of station;” that (paragraph 3003-1a) the term 
“permanent change of station” includes a duly authorized change in 
home yard or home port of a vessel, and that (paragraph 3003-1b), 
the “effective date” of orders which do not involve leave or delay en 
route, is the date of the member’s relief (detachment) from the old 
station. Also, see paragraph 7060 of said regulations. The said 
Joint Travel Regulations further provide (paragraph 7003-1) for 
monetary allowance in lieu of transportation in kind for land travel 
of dependents at the rate of $0.06 per mile for each dependent 12 years 
of age or over, not to exceed two such dependents; $0.03 per mile for 
each additional dependent 12 years of age or over; $0.03 per mile for 
each dependent 5 years of age or over, but under 12 years of age, the 
maximum allowance for all dependents not to exceed $0.18 per mile. 
No provision is made for reimbursement or payment of monetary al- 
lowance for travel of children under 5 years of age. 

Prior to the enactment of the Career Compensation Act of 1949, 
supra, provisions for the transportation of dependents of officers of 
the uniformed services, when ordered to make a permanent change of 
station, were contained successively in section 12 of the act of May 18, 
1920, 41 Stat. 604; section 12 of the act of June 10, 1922, 42 Stat. 631, 
and section 12 of the Pay Readjustment Act of 1942, 56 Stat. 364, 365, 
866. Under said acts it consistently was held that the right to 
transportation of dependents under the provisions of said statutes 
accrued and became fixed on the effective date of the orders directing 
a permanent change of station and did not extend to dependents who 
were acquired or who became eligible as dependents for transportation 
purposes thereafter. 2 Comp. Gen. 712; 4 id. 438; 9 id. 439 ; 24 zd. 887; 
and 26 id. 339. In 9 Comp. Gen. 439, supra, it was held that where a 
child, because of age, could have traveled free of charge by common 
carrier when the orders became effective and the travel was not per- 
formed until after the child became 5 years of age, the cost of the 
child’s travel must be borne by the officer or enlisted man concerned. 
No provision is found in the Joint Travel Regulations effective April 
1, 1951, issued pursuant to the said Career Compensation Act of 1949, 
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comparable to that contained in paragraph 8004-2, Navy Travel In- 
structions, purporting to defer the fixing of the Government’s maxi- 
mum obligation for transportation of dependents upon a permanent 
change of station for as long as 60 days after the effective date of such 
orders, and the only reference in said regulations to a like situation is 
contained in paragraph 7060-1 therof which provides that where the 
date of marriage is prior to the effective date of permanent change of 
station orders transportation of such dependent wife at Government 
expense is authorized. Hence, it is concluded that, in general, the 
maximum transportation of dependents to which a member of the 
armed services is entitled under the provisions of the Joint Travel 
Regulations is that which accrues and to which he becomes entitled 
on the effective date of his permanent change of station orders. 

In the present case, it seems clear that the effective date of the 
change of the home yard of the LS’/A#-405, was July 23, 1951. On 
that date the claimant’s younger son was under 5 years of age. 
Accordingly, payment on the subject voucher must be limited to 12 
cents per mile (two dependents over 12 years of age) between the 
points claimed not to exceed the cost from Mare Island, California, 
to Norfolk, Virginia. 


[B-107909] 


Compensation—Longevity-Step Increases—Position Real- 
locations—Saved Salary Rates 


An employee whose position was reallocated downward but whose salary rate 
saved pursuant to paragraph 25.103 (e) of Civil Service Regulations is above 
the maximum scheduled rate for the lower grade, is entitled to a longevity step 
increase upon completion of three years continuous satisfactory service at the 
saved rate, and completion of the aggregate period of ten years of service as 
required under the Classification Act of 1949. 


The rate of compensation, above the maximum scheduled rate of a grade, saved 
to an employee pursuant to paragraph 25.103 (e) of Civil Service Regulations 
upon the downward reallocation ot a position, may be deemed a rate above the 
maximum rate of the grade payable in accordance with the term “provision of 
law” as used in paragraph 25.52 (d) of the said regulations which prescribe 
longevity period requirements for service at such a rate. 


Comptroller General Warren to the Administrator of Veterans 
Affairs, February 29, 1952: 


Reference is made to your letter of February 4, 1952, requesting 
decision with respect to the right of a certain employee to longevity 
increase three years after the effective date of the reallocation of the 
employee’s position. It is stated that the position held by the employee 
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was reallocated from grade GS-6, wherein she was receiving $4,170 
per annum (the fourth step), to GS-5, which rate of compensation 
was saved to her pursuant to Civil Service Regulation, paragraph 
25.103 (e), Zl of the Federal Personnel Manual—which regulation 
became effective August 18, 1951, 16 F. R. 8229—notwithstanding that 
the saved salary was in excess of the maximum scheduled salary rate 
for GS-5 which maximum rate is $4,160 per annum. This Office has 
been informally advised that the reallocation was by administrative 
action of November 19, 1951, made effective December 23, 1951. 

Your doubt in the matter appears to arise from the provision in the 
Civil Service Regulation, paragraph 25.52 (d) Zl 316.01 of the 
Federal Personnel Manual which reads in pertinent part as follows: 

Longevity period is three years of the aggregate period, of continuous serv- 

ice * * * or (3) at a rate in excess of such maximum scheduled rate in 
accordance with section 604 (b) (11) or section 1105 (b) of the Classification 
Act of 1949, or any other provision of law. [Italics supplied.] 
As the saved salary resulted from operation of the Civil Service Regu- 
lation paragraph 25.103 (e), quoted below, the question arises 
whether such saved salary was by “any other provision of law” as 
those words are used in the above-quoted Civil Service Regulation 
25.52 (d). It is for noting here that the words “any other provision 
of law,” appearing in the regulation, supra, also appear in section 703¢ 
of the Classification Act of 1949, 63 Stat. 969, relating to longevity 
step increases. 

The Civil Service Regulation, paragraph 25.103 (e), was issued 
pursuant to the authority of section 802 (a) (7) of the Classification 
Act of 1949, 63 Stat. 969; thus it has the force and effect of a statute. 
31 Comp. Gen. 6; 22 zd. 895. Said paragraph 25.103 (e), published 
August 18, 1951, Vol. 16 F. R. page 8229, provides as follows: 

Effective upon publication in the Federal Register, a new paragraph (e) is 
added to § 25.103 as follows: 

§ 25.103 General provisions. * * * 

(e) Employees who on the effective date of Title VI of the Classification Act 
of 1949 occupied positions (1) which immediately prior to such date were sub- 
ject to the Classification Act of 1923, as amended, (2) which were initially allo- 
cated to any of the grades of the Classification Act of 1949 in the manner pre- 
scribed therein, and (3) which thereafter are reduced below such grade, may 
continue to receive the same rates of basic compensation which they received on 
the effective date of the action taken to reduce the grade of such position, so long 
as they remain in the same positions which they occupied on the effective date 
of Title VI. 

Accordingly, the saved salary rate in this case properly may be 
deemed a rate above the maximum scheduled rate of the grade payable 
in accordance with a “provision of law”; hence, upon completion of 
three years continuous satisfactory service at that rate, and upon the 
completion of ten years of service in the position then occupied or in 
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positions of equivalent or higher class or grade—see section 703 (b) 
(6) of the Classification Act of 1949, 63 Stat. 969—this employee 
would be entitled to be advanced to the first longevity step in GS-5, 
if at that time there has been no substantial change in the applicable 
law and Civil Service regulations. In this connection it is pertinent 
to call to attention the existing regulation, sec. 25.54 of the Federal 
Personnel Manual, providing as follows: 


Sec. 25.54. Miscellaneous provisions. (a) Any officer or employee receiving 
a rate of basic compensation in excess of the maximum scheduled rate for his 
grade in accordance with the saving clause in section 604 (b) (11), or section 
1105 (b), of the Classification Act of 1949, or any other provision of law, shall 
be granted longevity step-increases only when they would have been granted 
under these regulations and section 703 (c) of the Classification Act of 1949, 
if his salary had been at the maximum scheduled rate of the grade at the time 
such saving clause first applied to his rate of basic compensation. 
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[B-107142] 


Subsistence—Per Diems—Temporary Station Subsequently 
Made Permanent 

In view of the policy of the Department of State that all foreign service employees 
ordered to the United States for statutory leave report to Washington, D. C., 
for consultation during which period per diem is authorized in accordance with 
section 103.607 (g) of the Foreign Service Regulations, a State Department 
employee, returning to the United States from a tour of duty overseas, ordered 
to temporary duty in Washington for consultation purposes prior to a period 
of statutory leave is entitled to per diem for said period of temporary duty, even 
though Washington is to be his permanent duty station. 


Comptroller General Warren to H. W. Griffin, Department of State, 
March 3, 1952: 


Reference is made to your letter of December 14, 1951 (File 
OBF: DF/Y), enclosing a reclaim voucher for $63 in favor of Leon 
B. Poullada, Foreign Service Officer, representing per diem in lieu of 
subsistence claimed for temporary duty in Washington, D. C., incident 
to the officer’s return to the United States from Colombo, Ceylon, for 
home leave in California and the transfer of his permanent post to 
Washington. Under the facts hereinafter related you request to be 
advised as to whether the voucher properly may be certified for 
payment. 

The employee’s authorization, in effect, directed his return to the 
United States for home leave and the transfer of his permanent 
station from Colombo, Ceylon, to Washington, and also directed that 
he report at Washington for a period of consultation before proceed- 
ing to Manhattan Beach, California, on statutory leave. On the 
expiration of his leave the order directed that the employee report to 
Washington for permanent duty. Per diem while in Washington for 
consultation was specifically authorized for a period not to exceed five 
working days unless the period extended into two work weeks in 
which event per diem was authorized for the intervening week end. 

The authorized per diem was administratively disallowed under 
the established rule that an employee is not entitled to receive per 
diem at a place of temporary duty subsequent to receipt of actual 
notice that the point of temporary duty is to become his new official 
station. In that regard your letter cites 5 Comp. Gen. 874, 24 id. 593. 
Your doubt in the matter arises in connection ‘with the application of 
that rule to the above related facts and in that regard your letter 
comments in part, as follows: 

Irrespective of their next posts of assignment, all employees of the Foreign 
Service ordered to the United States for statutory leave, are directed to report 
to the Department for a period of consultation during which per diem is author- 


ized in accordance with Section 103.607 (g) of the Foreign Service Regulations. 
After a minimum two years’ tour of duty at a post abroad, it is considered 
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advantageous to the Department that employees be interviewed by officers in the 
regional bureaus and area operations offices concerning problems peculiar to 
their last posts of assignment; and, in addition, interviews may be required in 
intelligence, budget and fiscal, and other matters. The fact that some of these 
employees are entering on Departmental assignments after completion of tem- 
porary duty and thence statutory leave has no direct connection with the purpose 
of or duties performed during the period of temporary duty. 

The case here involved may be distinguished from those in the 

isions referred to, and others falling within the scope of the genera 

decisions referred to, and others falling within the sec f the general 
rule, since under the administrative practice described in the para- 
graph quoted immediately above the employee’s presence in Washing- 
ton for consultative purposes is not related or incident to his assump- 
tion of permanent duty at that place upon completion of his statutory 
leave, it being evident that he would be required to report for tem- 
porary duty in Washington regardless of whether that city was to be 
his future permanent station or not. 

Accordingly, the voucher enclosed with your letter is returned 
herewith and if correct in other respects it properly may be certified 
for payment. 


[B-107353] 


Traveling Expenses—Per Diems—Personal Convenience— 
Return to Headquarters for Clinical Medical Treatment 
Prior to Completion of Temporary Duty 

An employee who, prior to completion of a temporary duty assignment, returns 
to his official duty station for clinical medical treatment, rather than by 
reason of incapacity through illness, is not entitled under paragraph 45 (d) 
of Standardized Government Travel Regulations to payment of the travel 
expenses involved; however, per diem in lieu of subsistence, which is less 
than Government would have been required to pay had he remained at his 


temporary duty station or returned to his official station for the nonworkdays 
involved, may be allowed fer such travel. 


Comptroller General Warren to Wells E. Ludlow, Department of 
Agriculture, March 3, 1952: 


Reference is made to your letter of January 5, 1952, requesting 
decision whether you may certify for payment the voucher therewith 
transmitted covering reimbursement to Herbert H. Schulze, an 
employee of your administration, upon a mileage basis for two round 
trips from his temporary duty station at Oklahoma City, Oklahoma, 
to his home and headquarters at Russellville, Arkansas, and per diem 
in lieu of subsistence while en route. The trips were made on Thurs- 
days, July 12 and July 19, and the return trips were made on Sundays, 
July 15 and 22, 1951. The Fridays, July 13 and 20, 1951, were 
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covered by approved sick leave. Mr. Schulze explains that the trips 
were necessary to receive special medical treatment at a clinic located 
in Russellville. 

Paragraph 45d of the Standardized Government Travel Regula- 
tions, as amended October 1, 1950, provides: 

Transportation expenses to employee’s designated post of duty and per diem 
en route shall be allowed whenever the employee becomes incapacitated due 
to illness or injury not due to his own misconduct while en route to or while 
at temporary duty station prior to completion of temporary duty assignment 
when authorized or approved by the proper administrative official. 

Your doubt in the matter arises from the fact that the employee 
returned from his temporary to his official station for clinical medical 
treatment rather than from his incapacity through illness to complete 
his assignment at his temporary station. 

An examination of the legislative history of Public Law 482, 
approved April 26, 1950, 64 Stat. 89, and of the travel regulations 
issued pursuant thereto, evidences an intent to pay the transportation 
expenses incident to the return to his official station of an employee 
who becomes incapacitated due to illness not due to his own miscon- 
duct while en route to or while at a temporary duty station prior to the 
completion of his assignment, when such action is authorized or ap- 
proved by a proper administrative official. There is no indication that 
the law or regulations intended to authorize payment of transportation 
for repeated returns by an employee to his official station for clinical 
treatment. Any such construction would result in opening the way to 
charging the Government with an employee’s transportation expenses 
to his official station for the purpose of keeping medical, dental, or 
any similar appointments for which sick leave properly might be 
granted. To impute to the law any such intent obviously would not 
be proper. Accordingly, certification of the voucher for payment of 
the transportation expenses involved is not authorized. 

With respect to the per diem in lieu of subsistence involved it ap- 
pears that the amount claimed for periods July 12 through July 15 and 
July 19 through July 22, 1951, namely, $11, in one instance and $12.75 
in the other, is less than the Government would have been required to 
pay had the employee remained at his temporary duty station or 
returned to his official station for the nonwork days involved. Ac- 
cordingly, per diem may be allowed to the extent claimed by the 
employee on his reclaim voucher. 

The voucher transmitted with your letter is returned herewith and 
it properly may be certified for payment only in accordance with 
the foregoing. 
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[B-108073] 


Subsistence—Per Diems—Travel by Air—Regular Terminal 


Under paragraph 48 (b) of Standardized Government Travel Regulations the 
established discharge point of limousine service in Washington, D. C., when 
utilized, may be considered as the “regular terminal” of airplane service for 
the National Airport, so that an employee whose headquarters is Washington 
and who travels on official business by air is entitled to per diem until arrival 
at said discharge point, plus taxicab fare, under paragraph 8 (a) of said regu- 
lations, to place of abode. 


Comptroller General Warren to K. G. Hale, Office of Price Stabili- 
zation, March 3, 1952: 


Reference is made to your undated letter (0400/2938) referred here 
by letter from the Office of Price Stabilization dated February 13, 
1952, (2933/JLM) requesting decision whether you may certify for 
payment a reclaim voucher therewith forwarded proposing payment 
of $2.50 to Vincent A. Holmes, District Director, Washington District 
Office, consisting of a $0.25 taxicab fare and $2.25 as a one-quarter 
per diem. 

You state that on October 4, 1951, Mr. Holmes departed from his 
official station, Washington, D. C., via Eastern Air Lines at 8:05 a. m. 
Travel was performed to Raleigh, North Carolina, thence to Charlotte, 
North Carolina, by automobile, and returned to Washington, D. C., 
October 5, 1951, by Eastern Airlines. Departure from Charlotte 
was at 3:18 p. m. and arrival at National Airport at 5:40 p.m. The 
traveler departed from the National Airport at 6:05 p. m. by limou- 
sine service and arrived at 6:35 p. m. at the Statler Hotel, the dis- 
charge point for such limousine service. In his original voucher 
he claimed per diem for one and three-quarter days for the period 
as commencing at 8: 05 a. m., October 4, and terminated at 6:35 p. m., 
October 5,1951. You state that you took exception to the voucher to 
the extent of one-fourth day per diem claimed from 6:00 p. m. to 
6:35 p. m., October 5, and that the basis for the exception was pred- 
icated upon Standardized Government Travel Regulations, para- 
graph 48b which provides as follows: 

The time of arrival at and departure from a place will be considered as the 
hour at which the train, boat, or other conveyance used by the traveler actually 
leaves or arrives at its regular terminal. 

As the National Airport is outside the corporate limits of the em- 
ployee’s headquarters, Washington, D. C., and since the airport main- 
tains for those who request it limousine service to an established point 
within the city of Washington, the discharge point of such limousine 
service when utilized may be considered as the “regular terminal” 
of the airplane service within the purview of paragraph 48 of the 


— 
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Standardized Government Travel Regulations,. supra (B-69613 of 
October 17, 1947, and B-80558 of February 24, 1949). 

Accordingly, and since taxicab fares between common carrier ter- 
minals and employees’ places of abode are allowable under paragraph 
8 (a) of the Standardized Government Travel Regulations the voucher 
which is returned herewith may be certified for payment if it is other- 
wise correct. 


[B-108171] 


Leaves of Absence—Annual—Lump-Sum Payment—Com- 
pensation Rate Changes During Period Covered by Payment 


An employee who was placed on military furlough on the last work day prior to 
the effective date of the increased compensation amendment to the Classifica- 
tion Act of 1949 and paid a lump-sum for accrued annual leave was effectively 
separated from the service on that day although the period covered by the 
lump-sum payment extended beyond the effective date of said amendment, 
and therefore, the lump-sum payment may not be adjusted upon the basis of 
the increased rates established by the increased compensation amendment to 
the act. 

Comptroller General Warren to P. F. von Thaden, Department of 


Agriculture, March 4, 1952: 


Reference is made to your letter of February 11, 1952, requesting 
decision whether you may certify the voucher therewith transmitted 
proposing additional payment to Jack N. Washichek, an employee 
of the Soil Conservation Service, who was placed on military fur- 
lough, COB July 6, 1951—the last work day prior to the effective date 
of the increase authorized by the act of October 24, 1951, Public Law 
201, 65 Stat. 612—and received at that time lump-sum payment for 
90 hours’ leave. Upon the basis that the period covered by the lump- 
sum payment extended beyond the effective date of Public Law 201 
the proposed payment is to adjust the difference between the rate of 
$3,100 at which payment was made for the annual leave and the rate 
of $3,410, the increased rate authorized by the said Public Law. 

Although Mr. Washichek was placed on so-called military fur- 
lough to guarantee certain rights on his subsequent reinstatement, 
the fact remains that he was effectively separated from the service on 
July 6, 1951, and was paid in a lump sum for his accrued annual leave 
in accordance with the provisions of the act. of December 21, 1944, 
58 Stat. 845. In that regard the amount of the lump-sum payment 
was computed, as required by the said act, at the rate of compensation 
prescribed for the particular position by law or regulation in being 
on the date of separation. See 26 Comp. Gen. 102; 27 id. 330. 
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Accordingly, and ‘since Mr. Washichek was separated from the 
service prior to the effective date of Public Law 201, the lump-sum 
payment properly may not be adjusted upon the basis of the increased 
compensation rates provided for therein. See decision of January 
30, 1952, B-107101. 

For the reasons herein stated the voucher, which is retained in the 
files of this Office, may not be certified for payment. 


[B-100262] 


Retired Pay—Disability Retirement Pay—Members of the 
Army of the United States 


An officer of the Army of the United States released from active duty, not by 
reason of physical disability, prior to the enactment of the Career Compensation 
Act of 1949 who, subsequent to that date, was authorized to be hospitalized in 
an inactive status and who thereafter appeared before a physical evaluation 
board and was found to be physically disabled from the time of release from 
active duty, is not entitled to disability retirement pay under the provisions of 
section 415 of said act, which grants the right of election as to benefits under 
prior laws to certain members of the uniformed services hospitalized on the 
effective date of said act who were subsequently retired for physical disability. 


A federally-recognized officer of a State National Guard who had not been ap- 
pointed an officer of the National Guard of the United States at the time he was 
injured in line of duty while performing inactive duty training (armory drill), 
was not a member of the uniformed services within the meaning of section 402 
(c) of the Career Compensation Act of 1949, so as to be entitled to the disability 
retirement pay or the disability severance pay. 


An officer of the National Guard of the United States who suffers a disability 
as a result of a disease incurred in line of duty while serving on training duty 
for 90 days unde: section 99 of the National Defense Act of 1916, as amended, 
may not be granted disability retirement pay or disability severance pay under 
the provisions of section 402 (c) of the Career Compensa-ion Act of 1949, au- 
thorizing such pay to members of the uniformed services for a disability result- 
ing from an injury. 


An officer of the Army of the United States who was ordered to extended active 
duty for a period in excess of 30 days, subsequent to the enactment of the Career 
Compensation Act of 1949, and who was thereafter released from such duty, not 
by reason of physical disability, is not entitled, upon the presentation of evidence 
that he was in fact disabled at the time of release, to disability retirement pay 
or disability severance pay under the provisions of section 402 (c) of the said 
act. 


Gfficers of the Army of the United States, Enlisted Reserve Corps, or National 
Guard of the United States, who were ordered to extended active duty for a period 
in excess of 30 days, and who were released from such duty, not by reason of 
physical disability, prior to the enactment of the Career Comperisation Act of 
1949, are not entitled, upon presentation of evidence that they were in fact dis- 
abled at the time of release, to disability retirement pay or disability severance 
pay under the provisions of section 402 (c) of the said act. 
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Assistant Comptroller General Yates to the Secretary of Defense, 
March 5, 1952: 


Reference is made to your letter of November 30, 1951, requesting 
decision on the questions discussed in an enclosure therewith regard- 
ing the disability retirement pay rights of certain members of the 
Army of the United States other than members of the Regular 
Army. 

You refer to decision of this Office dated April 25, 1951, 30 Comp. 
Gen. 409 (B-100262), wherein it was held that the members of the 
Army of the United States considered therein—none of whom were 
members of the Regular Army—who were released from active duty, 
rot by reason of physical disability, prior to the enactment of the 
Career Compensation Act of 1949, 63 Stat. 802, and who, subsequent to 
that date, upon appearing before a physical evaluation board in a 
civilian status were found to be suffering from a physical disability 
incurred in line of duty prior to such release from active duty, are not 
entitled to disability retirement pay either under the provisions of the 
said Career Compensation Act of 1949 or under the provisions of law 
in effect prior to the enactment of such act. 

The first question stated in your present request for decision relates 
to an officer of the Army of the United States, other than of the Regu- 
lar Army, who served on active duty from January 1, 1943 to Decem- 
ber 31, 1948, on which date he was released from active duty not by 
reason of physical disability. On September 1, 1949, he was author- 
ized to enter an Army hospital in an inactive status to appear before 
a retiring board because of a disability stated to be the result of a dis- 
ease incurred in line of duty while he was serving on active duty. 
After continuous hospitalization he appeared before a physical evalu- 
ation (retiring) board on November 1, 1949, and was found qualified 
for physical disability benefits under both the Career Compensation 
Act of 1949 and the laws in effect prior to the enactment of that act. 
You state that he chose disability retirement pay under such prior 
laws and you request decision as to whether it was proper to grant 
him such benefits and, if so, from what date the benefits should have 
been effective. Your request for decision indicates that you are of 
the opinion that this officer may be entitled to such retirement bene- 
fits in view of the provisions of section 415 of the Career Compensation 
Act of 1949, 63 Stat. 825. The said section 415 provides: 

Any mem er, who on the effective date of this Act [October 1, 1949], is a 
hospital patient and who within six months of the effective date of this Act is 
retired as a result of a physical disability growing out of the injury or disease 
for which he was hospitalized as of the date of enactment of this Act, may elect 


to receive benefits computed under the laws in effect on the date preceding the 
date of enactment of this Act. 
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Such section was amended by the act of May 10, 1950, Public Law 
511, 64 Stat. 158, so that its benefits were granted to members other- 
wise covered thereby if they were retired prior to January 1, 1951. 

Section 415 of the Career Compensation Act of 1949, supra, is not 
a retirement statute—that is, it does not grant a right to retirement— 
it merely grants a right of election as to benefits to certain members 
of the uniformed services who are retired as a result of a specified 
physical disability. The said section 415 is for consideration only 
after a member’s right to retirement has been determined and since, 
under the said decision of April 25, 1951, an officer, under the circum 
stances related in your first question, cannot qualify for disability 
retirement pay, section 415 has no application to him. Accordingly, 
the first part of the question 1: answered in the negative, thus making 
an answer to the second part unnecessary. 

Your second question is the same as the first except that the officer 
referred to therein was relieved from active duty prior to the effective 
date (August 14, 1945) of the act of June 20, 1949, 63 Stat. 201, 202. 
The only part of that act which appears pertinent to your question 
is section 2 thereof which amended, inter alia, the last proviso of sec- 
tion 5 of the act of April 3, 1939, relating to disability retirement pay 
of members of the Army of the United States, other than members 
of the Regular Army. Your question does not indicate the basis for 
suggesting a distinction between the officers involved in your first and 
second questions, but it may be stated that the amending act of June 
20, 1949, made no change in the last proviso of section 5 of the act of 
April 3, 1939, which would appear to affect, either favorably or un- 
favorably, the disability retirement pay rights of an officer situated 
as the officer mentioned in your second question. Hence, the fact 
that the officer referred to was released from active duty before the 
effective date of the act of June 20, 1949, does not distinguish his case 
from the one considered in the first question. Accordingly, the answer 
to the second question also is zn the negative. 

The third question concerns the provisions of section 3 of the said 
act of June 20, 1949, 63 Stat. 202, which read as follows: 

All officers, warrant officers, and enlisted men of the National Guard of the 


United States, both ground and air, the federally recognized National Guard of 
the several States, Territories, and the District of Columbia— 


(1) if engaged for periods in excess of thirty days in any type of training 
or active duty under sections 5, 81, 92, 94, 97, or 99 of the National Defense 
Act, as amended, suffer disability or death in line of duty from disease while 
so engaged; or 

(2) if engaged for any period of time in any type of training or active 
duty under such sections of the National Defense Act, as amended, suffer 
disability or death in line of duty from injury while so employed, 

shall be in all respects entitled to receive the same pensions, compensation, death 
gratuity, retirement pay, hospital benefits, and pay and allowances as are now 
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or may hereafter be provided by law or regulation for officers and enlisted men 
of corresponding grades and length of service of the Regular Army. 


You refer to a federally-recognized officer of the National Guard 
of New York, who had not yet been appointed an officer of the Na- 
tional Guard of the United States, and who was injured in line of 
duty while performing authorized inactive duty training (armory 
drill) on April 1, 1951, and you request decision as to whether he 
may be granted disability retirement pay or disability severance pay 
if otherwise found qualified therefor under the provisions of section 
402 of the Career Compensation Act of 1949, 63 Stat. 816. 

It is assumed that the officer in question did not meet the require- 
ments of section 71 of the National Defense Act of 1916, as amended 
by section 530 of the Career Compensation Act of 1949, 63 Stat. 837, 
sc as to be considered an officer of the National Guard of the United 
States, even though not actually appointed therein, and the answer 
to the question is based on that assumption. 

Section 402 of the Career Compensation Act of 1949, 63 Stat. 816, 
817, provides, in pertinent part, as follows: 


(a) Upon a determination by the Secretary concerned (1) that a member of 
a Regular component of the uniformed services entitled to receive basic pay, or 
a member of a Reserve component of the uniformed services entitled to receive 
basic pay who has been called or ordered to extended active duty for a period 
in excess of thirty days, is unfit to perform the duties of his office, rank, grade, 
or rating, by reason of physical disability incurred while entitled to receive basic 
pay; (2) that such disability is not due to the intentional misconduct or willful 
neglect of such member and that such disability was not incurred during a pe- 
riod of unauthorized absence of such member; (3) that such disability is 30 
per centum or more in accordance with the standard schedule of rating disabil- 
ities in current use by the Veterans’ Administration; (4) that such disability 
was the proximate result of the performance of active duty; and (5) that ac- 
cepted medical principles indicate that such disability may be of a permanent 
nature, the name of such member shall be placed upon the temporary disability 
retired list of his service by the Secretary concerned and such member shall be 
entitled to receive disability retirement pay as prescribed in subsection (d) of 
this section * * * 

(b) Upon a determination by the Secreary concerned (1) that a member 
of a Regular component of the uniformed services entitled to receive basic pay, 
or a member of a Reserve component of the uniformed services entitled to receive 
basic pay who has been called or ordered to extended active duty for a pediod 
in excess of thirty days, is unfit to perform the duties of his office, rank, grade, 
or rating, by reason of physical disability incurred while entitled to receive 
basic pay; (2) that such disability is not due to the intentional misconduct or 
willful neglect of such member and that such disability was not incurred during 
a period of unauthorized absence of such member; (3) that such disability 
is 30 per centum or more in accordance with the standard schedule of rating 
disabilities in current use by the Veterans’ Administration; (4) that such 
member has completed at least eight years of active service as defined in sec- 
tion 412 of this title, and (5) that accepted medical principles indicate that 
such disability may be of a permanent nature, the name of such member shall 
be placed upon the temporary disability retired list of his service by the Sec- 
retary concerned and such members shall be entitled to receive disability retire- 
ment pay as prescribed in subsection (d) of this section: * * * 

(c) Upon a determination by the Secretary concerned (1) that a member 
of the uniformed services, other than those members covered in subsections 
(a) and (b) of this section, is unfit to perform the duties of his office, rank, 
grade, or rating by reason of physical disability resulting from an injury; 
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(2) that such injury was not the result of the intentional misconduct or will- 
ful neglect of such member; (3) that such disability is 30 per centum or more 
in accordance with the standard schedule of rating disabilities in current use 
by the Veterans’ Administration; (4) that such injury was the proximate 
result of the performance of active duty, full-time training duty, other full- 
time duty, or inactive duty training, as the case may be; and (5) that accepted 
medical principles indicate that such disability may be of a permanent nature, 
the name of such member shall be placed upon the temporary disability retired 
list of his service by the Secretary concerned and such member shall be entitled 
to receive disability retirement pay as prescribed in subsection (d) of this 
section: Provided, That if condition (5) above is met by a finding that such 
disability is of a permanent nature, such member may be retired by the Sec- 
retary concerned and, upon retirement, shall be entitled to receive disability 
retirement pay as prescribed in subsection (d) of this section: Provided further, 
That if condition (3) above is not met because the disability is determined to 
be less than 30 per centum, the member concerned shall not be eligible for any 
disability retirement provided in this section, but may be separated for physi- 
eal disability from the service concerned and upon separation shall be entitled 
to receive disability severance pay as prescribed in section 403 of this title. 

As pointed out in the said decision of April 25, 1951, the Career 
Compensation Act in effect set up a wholly new and radically differ- 
ent retirement system for physical disability, apparently intended to 
occupy the entire field, with many restrictions and limitations not 
contained in prior laws. Hence, it was concluded that to the extent 
that the provisions of the last proviso of section 5 of the act of April 
3, 1939, as amended by section 2 of the act of June 20, 1949, author- 
ized retirement pay on account of physical disability they have been 
wholly superseded since October 1, 1949, by the said provisions of 
section 402 of the Career Compensation Act of 1949, except as they 
may be material in relation to the review provisions of section 302 
of the Servicemen’s Readjustment Act of 1944, 58 Stat. 287, as 
amended. That same conclusion necessarily is required with respect 
to the disability retirement pay provisions of section 3 of the act of 
June 20, 1949. 

While section 402 (c) of the Career Compensation Act of 1949, 
makes provision for the payment of disability retirement pay or 
disability severance pay to persons who are disabled as the result 
of having been injured while performing inactive duty training, 
such provisions are applicable only to members of the uniformed 
services. Section 102 (b) of the act, 63 Stat. 804, defines the term 
“member” as including, inter alia, a commissioned officer and section 
102 (a), insofar as here pertinent, defines the term “uniformed serv- 
ices” as including the Army of the United States. Section 301 of 
the Army Organization Act of 1950, Public Law 581, approved June 
28, 1950, 64 Stat. 268, provides: 


The Army includes the Regular Army, the National Guard of the United States, 
and the Organized Reserve Corps; all persons appointed, enlisted, or inducted 
in the above-named components; all persons appointed, enlisted, or inducted 
in the Army without specification of component; and all persons serving in 
the Army under call or conscription under any provision of law including mem- 
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bers of the National Guard of the several States, Territories, and the District 
of Columbia when in the service of the United States pursuant to call as pro- 


vided by law. 

Compare section 1 of the National Defense Act of 1916, 39 Stat. 166, 
as amended, 10 U. S. C. 2, repealed by section 401 (a) of the said Army 
Organization Act of 1950, 64 Stat. 271. 

Since the officer referred to was not an officer of the National Guard 
of the United States and was not in the service of the United States, 
it is evident that he was not a member of the Army of the United 
States (now designated as the “Army”) and, therefore, he was not 
a member of the uniformed services within the definition of that 
term as used in section 402 (c) of the Career Compensation Act of 
1949. Hence, he is not entitled to the benefits of such section and 
your third question is, therefore, answered in the negative. 

The fourth question relates to an officer of the National Guard 
of the United States who suffers a disability which is the result of 
a disease incurred in line of duty while serving on training duty for 
90 days under section 99 of the National Defense Act of 1916, 39 
Stat. 207, as amended, 10 U. S. C. 146. You request decision as to 
whether he may be granted disability retirement pay or disability 
severance pay if otherwise found qualified therefor under the Career 
Compensation Act of 1949. 

Under the provisions of section 3 of the act of June 20, 1949, officers 
of the National Guard of the United States were entitled to receive 
the same retirement pay as officers of the Regular Army if they suf- 
fered disability resulting from disease while engaged in training duty 
for a period in excess of 30 days under section 99 of the National 
Defense Act of 1916, swpra, or if they suffered disability in line of 
duty from injury while engaged in such duty for any period of time. 
However, as indicated above, those provisions were superseded by the 
provisions of section 402 of the Career Compensation Act of 1949. 
The only provisions made in such section 402 for the payment of dis- 
ability retirement pay or disability severance pay to members of the 
uniformed services who are disabled while serving on training duty, 
as distinguished from extended active duty, are those contained in 
subsection (c) thereof and they authorize such pay only when the 
disability is the result of an injury. Since in the instant case the 
disability was the result of disease there would be no authority of 
law for the payment of disability retirement pay or disability sev- 
erance pay. Accordingly, the fourth question is answered in the 
negative. 

The fifth question involves a member of the Army of the United 
States, other than of the Regular Army, who was ordered to and 
entered upon active duty on July 1, 1950. On November 1, 1950, he 
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was wounded in Korea. On April 1, 1951, he was released from active 
duty for reasons other thin for physical disability. On June 1, 1951, 
he presented evidence that he was, in fact, disabled at the time of his 
release from active duty. Since he was not entitled to receive basic 
pay at the time the evidence was presented to show that he was dis- 
abled, he could not qualify for disability retirement pay or disability 
severance pay under subsections (a) and (b) of section 402 of Career 
Compensation Act of 1949. Decision of April 25, 1951, supra. 
Hence, you request decision as to whether he is entitled to the benefits 
of subsection (c). 

It will be noted that subsection (c) of section 402 applies only to 
those members of the uniformed services not covered by subsections 
(a) or (b), i. e., those who are not members of a Regular component 
or of a Reserve component entitled to receive basic pay who have 
been called or ordered to “extended active duty” for a period in excess 
of 30 days. In other words, subsection (c) covers those members 
of the uniformed services, other than members of a Regular com- 
ponent, who are disabled while performing active duty for periods 
of 30 days or less, training duty, or inactive duty training. While 
the terms “active duty” and “full-time duty” are used in such sec- 
tion, it appears that they were used out of an abundance of caution 
to insure against any member on training duty not being covered by 
its provisions. See, in that connection, the report of the hearings 
before a subcommittee of the Committee on Armed Services, House 
of Representatives, on the bill, H. R. 2553, the bill which was the 
forerunner of the bill, H. R. 5007, which became the Career Compen- 
sation Act of 1949, wherein it is stated (page 2034) — 

Mr. Cole. Mr. Chairman, I would like to ask a question. 

If subparagraph (c) refers only to reservists on training duty, why do you say 
that “such injury resulted directly from the performance of active duty, full-time 
training duty, or other full-time duty.” Why don’t you say “direct perform- 
ance of full-time training duty or inactive-duty training,” as the case may be? 

Commander Martineau. The reason for that, Mr. Cole, is that it was con- 
sidered necessary to conform to the National Defense Act of 1916 and the Naval 
Reserve Act of 1938, which sets forth the various kinds of training duty, and in 


order not to exclude any persons from the benefits the various types of duty 
were specified in this subsection. 

Mr. Cole. What kind of duty could there possibly be beyond active duty, 
full-time training duty, or inactive-duty training? 

Commander Martineau. Well, you are absolutely correct, sir. But, never- 
theless, there are people who are ordered to duty in conformance with the Na- 
tional Defense Act where it is specified in the set of orders that it is full-time 
training duty, and yet the Comptroller, may well rule that such a person would 
not be covered because it isn’t the same words that are used in the act. We had 
experiences like that before. 

General Dahlquist. And not only training. A man might be called to duty 
for 2 weeks for consultation. 

Mr. Kilday. Don’t you have boards set up under the National Defense Act 
where Reserves and National Guardsmen are brought in, and they serve for a 
week or 2 weeks or 3 weeks, but it is actually active duty and doesn’t involve 
training? It involves the establishment of policy and things of that kind. Then, 
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of course, there are some men who go on duty with the General Staff. I don’t 
know whether they ever bring them down to less than 30 days’ duty? 

General Dahlquist. Yes. We have a group that comes in three times a year 
for anywhere from 2 days to 3 weeks. 

See, also, Report No. 779 of the House of Representatives, Com- 
mittee on Armed Services to accompany H. R. 5007 wherein it is 
stated (page 34)— 

Subsection 402 (c) provides the qualifications for those members of the 
uniformed service who are not mentioned in subsec tions 402 (a) and (b) above; 
that is to say, the part-time service members. * * ¥*, 

To the same effect is Report No. 733 of the Senate Committee on Armed 
Services to accompany H. R. 5007. See page 26 of the report. 

In review of the foregoing, the conclusion is required that subsec- 
tion (c) of section 402 does not apply to members called or ordered 
to extended active duty for a period in excess of 30 days. It follows 
that the fifth question must likewise be answered in the negative. 

The sixth question is the same as the fifth except that it involves an 
officer whose entire period of active duty was prior to the enactment 
of the Career Compensation Act of 1949. No basis is perceived upon 
which it could be concluded that any different rule could be applied 
in this case, than that applied to the preceding question, merely be- 
cause the period of active duty antedated the Career Compensation 
Act of 1949. Accordingly, this question also is answered in the 
negative. 

The last question is whether the answer to the sixth question would 
be the same if the person had been a member of the Enlisted Reserve 
Corps or of the National Guard of the United States. For the reasons 
indicated in answer to question 5, this question is answered in the 
affirmative. With respect to the general effect of the Career Compen- 
sation Act in cases where the right to disability retirement pay had 
not been perfected prior thereto, see the answer to the third question. 
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Photographs—Officers and Employees—Government 
Liability 

Photographs of a Government official to be used in newspapers or other publica- 
tions in connection with public addresses before national organizations in the 


interest of publicizing the current defense program, are of a personal nature, 
and therefore, the costs of such photographs are not chargeable to public funds. 


Comptroller General Warren to G. Grace Kingsbury, National 
Security Resources Board, March 5, 1952: 


Reference is made to your letter of February 12, 1952, transmitting 
voucher No. ODM 1091-52, dated January 24, 1952, in the sum of 
$12.24, in favor of Harris & Ewing, covering prints, glossy, of photo- 
graphs of Dr. W. Y. Elliott, for press purposes. You state that since 
Chapter X, Public Law 253, of the 82d Congress, First Session, ap- 
proved November 1, 1951, 65 Stat. 736, contains no reference which 
would authorize a commitment for services of the character here in- 
volved, you entertained doubt as to whether the claim properly is 
chargeable to regular appropriated funds, or if it is of a personal 
nature. Also, in the event the former be true, you request to be ad- 
vised whether payment would be authorized for photographs taken 
of a group attending a luncheon meeting. 

The basic question presented in your letter is whether or not appro- 
priated funds properly may be used for the purpose here under con- 
sideration, although such purpose is not specifically mentioned in the 
act making such funds available. From the information furnished 
by you with the voucher it appears that Dr. William Y. Elliott occa- 
sionally makes public addresses before a national organization, in 
which case requests are received for his photographs to be used in news- 
papers or other publications in connection with the address—such 
photographic copies to be given out upon requests of public informa- 
tion media. While it is not so stated in either your submission or the 
enclosures therewith, it is presumed that the speeches made by Dr. 
Elliott are in the interest of publicizing the current defense program 
activities, although there is no definite indication that such is the 
case—nor, in particular, has there been a showing as to the necessity 
for the photographs even were the speeches made for the purpose of 
espousing the defense effort. 

It long has been the view of this Office that the cost of photographs 
of individual employees of the Government is a personal expense not 
chargeable to public funds in the absence of express statutory author- 
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ity therefor. While publicity by means of speeches may be a legiti- 
mate means of effecting encouragement in any national effort, it is 
quite clear that photographs of a particular individual engaged in or 
connected with such activity are of a personal nature, and have no such 
public relation as to authorize the payment of the cost thereof from 
public funds. The explanation that Dr. Elliott occasionally makes a 
public address before a national organization as a substitute for Mr. 
Wilson is not such a showing as to justify certification under the 
requirement stated above. 

Accordingly, in the absence of a definite indication as to the ne- 
cessity for the expenditures in the accomplishment of some purpose 
for which the appropriation was made, the voucher, together with 
the accompanying papers, is returned herewith and you are advised 
that certification thereof for payment is not authorized. 

In the instant case, the appropriation suggested as chargeable is 
“Salaries and Expenses, Office of Defense Mobilization, 1952” made 
by Chapter X of Public Law 253, approved November 1, 1951, for 
salaries and the necessary expenses of the Office of Defense Mobiliza 
tion. ‘The appropriation also makes provision for printing and bind- 
ing, hire of passenger motor-vehicles, reimbursement of General Serv- 
ices Administration for security guard service, and expense of 
attendants at meetings concerned with the purpose of this appropria- 
tion. In addition, there is made available the sum of $5,000 for emer- 
gency and extraordinary expenses, to be expended under the direction 
of the Director for such purposes as he deems proper, and his deter- 
mination thereon shall be final and conclusive. But as to whether 
or not the present expenditure should be charged against the above- 
mentioned limitation of $5,000 for emergency and extraordinary ex- 
penses is not here being decided. 

With respect to your inquiry concerning the use of the matters 
set forth in the memorandum dated February 6, 1952, of the Assistant 
Director, in connection with future claims for reimbursement of the 
cost of photographic services, you are advised that the jurisdiction 
of this office is such that a decision cannot be rendered to a certifying 
officer except on a question specifically involved in a voucher which is 
properly before him for certification. 
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Boards and Commissions—Expenses of National Minerals 
Advisory Council 


The act of May 16, 1910, establishing the Bureau of Mines, contains specific 
authority to conduct inquiries and investigations in the mineral industries and 
also provides for the appointment of professional personnel for those purposes, 
thus refuting the necessity for the creation by the Secretary of Interior of the 
National Minerals Advisory Council to perform said inquiries and investigations, 
and therefore, the prohibition in 31 U. S. Code 673 against the use of public 
funds for creation of any council not specifically authorized by law, precludes 


O7 


the payment of any expenses of the National Minerals Advisory Council. 27 
Comp. Gen. 630, affirmed 


€omptroller General Warren to the Secretary of the Interior, March 
7, 1952: 


Reference is made to your letter of December 3, 1951, requesting 
reconsideration of Office decision of April 14, 1948, 27 Comp. Gen. 
630, wherein it was concluded that neither the act of February 25, 
1913, 37 Stat. 681, as amended, 30 U. S. C. 3, nor the Strategic and 
Critical Materials Stock Piling Act of July 23, 1946, 60 Stat. 596, 
which amends the act of June 7, 1939, 53 Stat. 811, 50 U.S. C. 98, e¢ 
seq., authorized, even in a general way, the creation by the Secretary 
of the Interior of a council such as the National Minerals Advisory 
Council. It is urged in the said letter that (1) the Council is an 
instrument that may properly be used in performing the function 
of making investigations and inquiries as provided in 30 U.S. C. 3, 
and consequently that the creation of the Council was “authorized by 
law” within the meaning of that term as used in 31 U.S. C. 673, and 
(2) that 31 U.S. C. 672 is inapplicable to purely advisory bodies 
such as the National Minerals Advisory Council. 

The act of May 16, 1910, 36 Stat. 369, as amended by the act of 
February 25, 1913, 37 Stat. 681, 30 U.S. C. 1, 3, 5-7, established the 
Bureau of Mines and does contain specific authority for the Bureau 
to conduct inquiries and investigations addressed to economic as 
well as technological factors concerning the mineral industries. How- 
ever, it is also provided that “there shall also be in the said Bureau 
such experts and other employees, to be appointed by the Secretary 
of the Interior, as may be required to carry out the purposes of this 
Act in accordance with the appropriations made from time to time 


by Congress for such purposes.” The budgets for the Department of 


the Interior since 1936, have included funds for the employment in 
the Bureau of Mines of such professional employees as engineers, 
chemists, physicists, metallurgists, economists, ete. Hence, it appears 
that the personnel necessary to the function of making the subject 
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investigations and inquiries was expressly provided. The decision 
of June 22, 1932, 11 Comp. Gen. 495, quoted in the memorandum 
accompanying your letter in support of the proposition that the crea- 
tion of the Council was “authorized by law” within the meaning of 
31 U.S. C. 673, stated, in pertinent part, as follows: 

There is no disagreement with the contention * * * that a commission, 
board, etc., to be “authorized by law” does not necessarily require that its crea- 
tion be specifically provided for by a statute. 16 Comp. Dec. 278; id. 424; 27 
Op. Atty. Gen. 432. However, there must be sufficient authority in general or 
specific terms for the creation of a commission, board, ete., such as an authoriza- 
tion for work which could be accomplished only by a commission, board, ete., 
or authorization for duties of such a nature generally recognized as_ best 
performed by a commission, board, ete. 

In view of the facts herein above set forth, it seems apparent that 
the creation of a council, commission, board, etc., was not considered 
the only method by which the authorized investigations and inquiries 
could be accomplished nor that those duties are of such a nature gen- 
erally recognized as best performed by a commission, board, ete. On 
the contrary, the provision for employment of “experts” and the 
inclusion in appropriations of funds for the employment of pro- 
fessional employees of the type reflected in the several budgets appear 
to refute any implication that the act of May 16, 1910, supra, author- 
ized, even in a general way, the creation of such a council. Moreover, 
the duties imposed upon the Bureau of Mines by that act appear to 
have been accomplished from that date until December 12, 1947, date 
of creation of the National Minerals Advisory Council, without the 
necessity for such an advisory group and without appropriations 
having been provided for its expenses. 

Accordingly, the foregoing considerations require affirmation of 
my decision of April 14, 1948, supra, that the act of May 16, 1910, 
as amended, 30 U. S. C. 1, 3, 5-7, does not authorize, even in a general 
way, the Secretary of the Interior to create a council such as the 
National Minerals Advisory Council and, in the absence of some such 
authority of law, the prohibition in 31 U. S. C. 673 would preclude the 
use of any part of the public monies or of any appropriation made by 
Congress for any expenses connected with the National Minerals 
Advisory Council. 

In view of the foregoing, there is no apparent necessity to consider 
the contention that the term “commission or inquiry” as used in 3681, 
Revised Statutes, 31 U. S. C. 672, applies solely to person or groups 
of persons with formally delegated powers, particularly investigative 
bodies clothed with some measure of deputed authority, and not to 
purely advisory bodies such as the Council. 
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[B-105191] 


Pay and Allowances—Reservist Injured While on Training 
Duty 


A naval reservist who is injured while on training duty is entitled only to the 
quarters allowance prescribed in section 302 of the Career Compensation Act 
of 1949, as originally enacted, until the termination date fixed in his training 
duty orders; however, under section 4 of the Naval Aviation Act of 1940, as 
amended, which permits injured naval reservists to receive during a period of dis- 
ability the same pay and allowances as members of the regular Navy, the reservist 
is entitled upon termination of said orders to the increased quarters allowances 
prescribed in section 3 of the Dependents Assistance Act of 1950 for the period 
he continues to be disabled. 


A naval reservist who is injured in line of duty while participating in inactive 
duty training (drills) is entitled under section 4 of the Naval Aviation Per- 
sonnel Act of 1940, as amended, to the same pay and allowances allowed enlisted 
men of corresponding grades and length of service in the regular Navy, and 
therefore, said reservist is entitled to receive the increased quarters allowance 
prescribed in section 3 of the Dependents Assistance Act of 1950. 


Assistant Comptroller General Yates to the Secretary of Defense, 
March 10, 1952: 


Reference is made to your letter of August 17, 1951, requesting de- 
cision on certain questions set forth in an enclosure signed by the 
Acting Chief of the Bureau of Supplies and Accounts, Department 
of the Navy, on July 2, 1951. The questions are as follows: 


(a) A reservist (enlisted member with dependents) is ordered to active 
duty for training for a period of fourteen days during May 1951 and suffers 
disability in line of duty from an injury while so employed, and it is determined 
that he is entitled to the benefits of reference (a). [Section 4 of the Naval 
Aviation Personnel Act of 1940, as amended (34 U. S. Code 855c-1 and as 
further amended by Public Law 108—Sl1st Congress, approved 20 June 1949.] 
Is the reservist entitled to basic allowance for quarters under the provisions of 
section 302 of the Career Compensation Act of 1949 (Public Law 351—81st Con- 
gress), aS amended by the Dependents Assistance Act of 1950 (Public Law 
771—81st Congress) or, by reason of section 7 of the Dependents Assistance 
Act of 1950, is the reservist entitled to basic allowance for quarters under the 
provisions of section 302 of the Career Compensation Act of 1949, as originally 
enacted : ; 

(1) When the period of disability is wholly within the training duty period? 

(2) When the period of disability commences during the training duty 
period and continues beyond the expiration of such period? 

(b) When a disability is incurred in line of duty from an injury sustained 
while the reservist Was participating in inactive duty training (drills) and it 
is determined tha* such reservist is eligible for the benefits of reference (a), 
is he entitled to basic allowance for quarters under the provisions of sec- 
tion 302 of the Career Compensation Act of 1949 (Public Law 351—Sist Con- 
gress), as amended by the Dependents Assistance Act of 1950 (Public Law 
771—-Slst Congress) or, by reason of section 7 of the Dependents Assistance 
Act of 1950, is the reservist entitled to basic allowance for quarters under the 
provisions of section 302 of the Career Compensation Act as originally enacted? 


Under section 302 of the Career Compensation Act of 1949, 63 
Stat. 812, as originally enacted, members of the uniformed services, 
including reserve components thereof, entitled to receive basic pay 
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are entitled to receive a basic allowance for quarters under certain 
circumstances and at rates prescribed therein. While section 3 of the 
Dependents Assistance Act of 1950, Public Law 771, approved Sep- 
tember 8, 1950, 64 Stat. 794, 795, amended the said section 302, by in- 
creasing generally the monthly basic allowance for quarters for 
enlisted members with dependents in pay grades E-1 to E-7, section 
7 of the said act of September 8, 1950, 64 Stat. 796, provides in part as 
follows: 


Sec. 7. Notwithstanding any other provision of law, the provisions -of this 
Act shall not apply to enlisted members on training duty, * * *. Such persons 
shall continue to be entitled to the appropriate allowances prescribed by the 
Act of October 12, 1949 (Public Law 351, Eighty-first Congress), on the day 
prior to the effective date of this act. 

Thus, it is clear that enlisted members on training duty are re- 
stricted under the said section 7 of the Dependents Assistance Act of 
1950, to the basic allowances for quarters prescribed in section 302 
of the Career Compensation Act of 1949, as originally enacted, 
whereas members of the regular Navy are entitled to the increased 
quarters allowance prescribed in the 1950 act. 

Section 4 of the Naval Aviation Personnel Act of 1940, as amended, 
and as further amended by section 1 of Public Law 108, approved 
June 20, 1949. 63 Stat. 201, provides inter alia, that officers and enlisted 
men of the Naval Reserve who, if called or ordered by the Federal 
Government to perform active duty for training, suffer disability or 
death in line of duty from injury while so employed, shall be deemed 
to have been in the active naval service during such period and shall 
be entitled to receive the “same * * * pay and allowances” as are 
now or may hereafter be provided by law or regulation for officers 
and enlisted men of corresponding grades and length of service of 
the regular Navy. Hence, since members of the Naval Reserve 
injured on training duty are entitled under the provisions of Public 
Law 108 to the “same * * * pay and allowances” as members of the 
regular Navy and since members of the regular Navy are entitled to 
the increased quarters allowance prescribed in the Dependents As- 
sistance Act of 1950, it is indicated that doubt exists as to whether a 
naval reservist injured during his 15-day training duty period is en- 
titled to such increased quarters allowance under Public Law 108, 
from the date of the injury to the expiration date of his training duty. 

In connection with that question it is necessary to determine when 
a naval reservist becomes entitled to the benetits of Public Law 108 
and, also, whether such reservist, upon becoming entitled to those 
benefits, is entitled to such increased quarters allowance. As is pointed 
out in the enclosure of the Acting Chief of the Bureau of Supplies and 
Accounts, administrative regulations (Joint Letter of December 20, 
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1949—Navy Department Bulletin, December 30, 1949) provide that 
in the case of a naval reservist who is ordered to active duty for train- 
ing for a period of specified duration, who suffers disability in line of 
duty from an injury while so employed and who is hospitalized and 
returned to duty prior to expiration of the date specified in the re- 
servist’s training duty orders, no “Notice of Eligibility” will be issued, 
it being considered that such a reservist is not entitled to the benefits 
of Public Law 108. In such a case the reservist is administratively 
considered as being on training duty and continues to receive the active 
duty pay and allowances authorized for naval reservists on training 
duty during the period of hospitalization. However, such adminis- 
trative regulations provide that if the period of hospitalization con- 
tinues beyond the specified training duty period, a “Notice of Eligi- 
bility” will be issued and a “Disability” pay record will be opened on 
the day following the day the training orders terminated. The 
member then is credited with active duty pay and allowances on the 
“Disability” pay record as long as he continues to be entitled to the 
benefits of Public Law 108. In that connection, see decision of 
November 15, 1950, 30 Comp. Gen. 185. Thus, it is administratively 
considered that a reservist injured on training duty continues in a 
training duty status until the termination date fixed in his training 
duty orders and if, upon expiration of such orders, he continues to be 
disabled, he is entitled to continue to receive active duty pay and 
allowances, not by reason of a training duty status, but by reason of 
the provisions of Public Law 108. One of the purposes of Public 
Law 108 was to permit such injured naval reservists to continue, after 
expiration of their training duty orders, to receive active duty pay 
and allowances and this Office is not inclined to disagree with the ad- 
ministrative view that, in a proper case, a naval reservist injured on 
training duty would be entitled, during the entire training duty 
period specified in his orders, only to the pay and allowances specifi- 
cally authorized for reservists on training duty. That is to say, such 
reservist would be entitled, during the period of training duty fixed 
in his orders, to the quarters allowances prescribed in section 302 of 
the Career Compensation Act of 1949, as originally enacted, not to 
the increased quarters allowances prescribed in the Dependents As- 
sistance Act of 1950. 

Upon termination of a reservist’s training duty orders, however, he 
is entitled only to such compensation during the period of disability 
as may be specifically authorized by statute to be paid during that 
period. The statute applicable to that period (section 4 of the Naval 
Aviation Personnel Act of 1940, as amended) specifically provides that 
reservists injured while performing training duty are entitled to the 
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“same * * * pay and allowances” as are now or hereafter may 
be allowed enlisted men of corresponding grades and length of service 
in the regular Navy and, consequently, since enlisted members of the 
regular Navy are entitled under certain conditions to receive the addi- 
tional quarters allowance prescribed in section 3 of the Dependents 
Assistance Act of 1950, it follows that a naval reservist entitled to the 
benefits of Public Law 108 is likewise entitled to receive such increased 
quarters allowance, where the other conditions under the said 1950 act 
are met. Compare 30 Comp. Gen. 185, 188. While that conclusion 
recognizes that a naval reservist is entitled to greater quarters allow- 
ance under the provisions of Public Law 108 than he receives while 
actually on training duty, that discrepancy results from the specific 
provisions of the pertinent statutes. 

Enlisted members of the Naval Reserve who are injured in line of 
duty while performing inactive duty training (drills) are entitled to 
the benefits of Public Law 108 on substantially the same basis as re- 
servists who are injured on training duty, and the administrative regu- 
lations, referred to above, are expressly made applicable to reservists 
injured in line of duty while participating in inactive duty training. 
Accordingly, the rule stated herein with respect to naval reservists 
injured while performing training duty for a specified period is equally 
applicable to naval reservists injured in line of duty while partici- 
pating in inactive duty training (drills). The questions presented 
are answered accordingly. 


[B-105782} 


Appropriations—Forest Service—Cooperative Range Im- 
provements—Matching Funds 


The words “amount available” as used in the appropriation for the Forest Serv- 
ice for “Cooperative Range Improvements” contained in the Department of 
Agriculture Appropriation Act, 1952, limiting the amount which may be ex- 
pended from the appropriation for cooperative range improvements on a par- 
ticular national forest to a matching base of one-to-three, refers only to de- 
posits or credit of funds, so that the value of “other contributions,” such as 
improvements by permittees, may not be considered as “amounts available” 
to meet the one-to-three matching requirement of the statute. 


Comptroller General Warren to the Secretary of Agriculture, March 
10, 1952: 


Reference is made to letter dated February 19, 1952, from the As- 
sistant Secretary, relative to the appropriation for the Forest Service 








460 DECISIONS OF THE COMPTROLLER GENERAL [31 


for “Cooperative Range Improvements” contained in the Department 
of Agriculture Appropriation Act, 1952, Public Law 135, 65 Stat. 
235, approved August 31, 1951, as follows: 

For artificial revegetation, construction, and maintenance of range improve- 
ments, contro] of rodents, and eradication of poisonous and noxious plants on 
national forests, as authorized by section 12 of the Act of April 24, 1950 (Public 
Law 478), $700,000, to remain available until expended: Provided, That no part 
of this appropriation shall be available in any national forest in excess of three 
times the amount available for such forest from sources (including claims 
recognized by the Act of December 29, 1950, and receipts under 16 U. 8. C. 500) 
other than Federal sources. 
and requesting decision as to whether “other contributions” may be 
accepted as “amounts available” to meet the one-to-three matching 
requirements provided for therein. ‘ 

In explanation of the matter, it is stated that in some instances 
permittees or associations of permittees who have stock on the na- 
tional forest range construct or maintain improvements on the range 
at their own expense paying directly for the materials and labor; that 
in other cases they contribute materials and labor towards range 
improvement work performed by the Forest Service; and that such 
contributions may also consist of labor on the part of the permittee or 
his regular ranch hands. 

It is further stated that it would seem immaterial whether the co- 
operator deposits funds with the Government for range improve- 
ments or contributes materials and labor, since the end result is the 
same, and that such contributions—as contrasted with deposits of 
funds—may be termed “contributions in kind” or “other contribu- 
tions,” the value of which, it is suggested, be used by the Government 
as a matching base in expending the appropriation of $700,000, 

The provision under consideration—by its specific terms—limits 
the amount of appropriated funds to be expended on any national 
forest to three times the “amount available” for such forest from 
sources other than Federal so that what must be considered is the ex- 
tent and scope of such words. The phrase “amount available,” in an 
appropriation act, in its usual and ordinary sense, refers to money. 
It is entirely inconsistent with the concept of property or services in 
kind. However, in determining whether the Congress intended to at- 
tribute to such words a special or broadened meaning, in considera- 
tion of the particular facts and circumstances involved, resort may 
be had to its legislative history. 

The appropriation “Cooperative Range Improvements” as origi- 
nally approved and sent to the House of Representatives by the Agri- 
culture Subcommittee on Appropriations (H. R. 3973, 82d Congress, 
1st Session, House Report No, 421), contained a provision “Provided, 
That hereafter no part of the appropriation for ‘Cooperative Range 
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Improvements’ shall be expended in any national forest until funds 
or other contributions at least equal to such expenditures are made 
available by States or other local public or private sources, except 
that claims recognized by the Act of December 29, 1950, shall be 
accepted as contributions for the purpose of this section.” As stated 
in the letter, it seems clear from such language that it was the intent 
of the House Committee to authorize the application of the value of 
“other contributions” in lieu of or in addition to funds as a matching 
base for the expenditure of Federal funds. However, the appropria- 
tion item was not included in the bill as it passed the House of Repre- 
sentatives by reason of a point of order being made thereto. See 
Congressional Record May 10, 1951, pages 5341-5344. 

It appears that the proviso as enacted into law first appeared as an 
amendment offered by Congressman Whitten (Chairman of the Agri- 
culture Subcommittee on Appropriations, and spokesman for the 
managers on the part of the House participating in the conference on 
the bill), during the debate on the conference report. See page 10437, 
Congressional Record for August 17, 1951. Examination of the legis- 
lative proceedings attendant upon the enactment of the appropriation 
involved discloses nothing therein which would furnish a conclusive 
basis that the phrase “amount available” was used in other than its 
ordinary sense, or that it was intended to include the value of “other 
contributions,” as may have been contemplated by the language of 
the original provision. 

It seems clear that the purpose of the proviso was to limit the 
amount which might be expended from the appropriation of $700,000 
for cooperative range improvements on a particular national forest 
on a matching base of 1 to3. If the Congress had intended to broad- 
en the matching requirements of the proviso, it is to be presumed that 
the specific words “other contributions” or words of similar import 
would have been used to show such intent. For example, see section 
208 of the act of September 21, 1944, 58 Stat. 736, which required the 
matching of Federal funds and authorized “contributions other than 
money,” as a basis for the matching requirement. And, since the 
wording of the proviso as enacted into law differs so materially from 
the language originally considered, I believe it may not be said that 
the same matching authority was contemplated thereby. 

Accordingly, it is concluded that the words “amount available” in 
the proviso under consideration were intended to include only deposits 
or credits of funds, and that the value of “other contributions” may 
not be considered for application in connection with the one-to-three 
matching requirement of the statute. The question presented is an- 
swered accordingly. 
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[B-107890] 


Compensation—Retroactive Salary Increases—Point IV 
Employees 

In view of the discretion vested in administrative officials to fix the rates of 
basic compensation of Point IV employees to cor orm with the schedule of rates 
under the Foreign Service Act of 1946, as amendef che rates of basic com- 
pensation of employees assigned continuously since July 1, 1951, to overseas 
dutv on Point IV programs may not be increased retroactively under the retro- 
active compensation provisions of the act of October 24, 1951, which provides for 
retroactive increases to Foreign Service employees, 


In view of the policy of the Technical Cooperation Administration, adopted pur- 
suant to the Act for International Development, that the rates of compensation 
of employees who are assigned to duty overseas on Point IV programs would be 
eomparable with the rates established by the Foreign Service Act of 1946, as 
amended, the administrative action taken on October 29, 1951, authorizing an 
adjustment in the rates at such Point IV employees, may be considered as hav- 
ing authorized the cooperating agencies to compensate their employees at the 
increased rates as of the effective date thereof. 


Comptroller General Warren to the Secretary of Commerce, March 
11, 1952: 

Reference is made to letter dated February 4, 1952, from the Act- 
ing Secretary of Commerce, requesting a decision as to the eligibility 
of certain employees of the Department of Commerce who were as- 
signed to overseas duty on Point IV programs under the Economic 
Cooperation Act of 1950, Public Law 535, 64 Stat. 198 approved June 
5, 1950, to receive increases in compensation under the act of October 
24,1951, Public Law 201, 65 Stat. 612. It is stated in the letter that the 
Department of Commerce has fixed the rates of basic compensation 
of such employees to conform with the schedule of rates under the 
Foreign Service Act of 1946, 60 Stat. 999, as authorized by section 
413 (c), Public Law 535, 64 Stat. 208. 

Said section 413 (c) provides, in part, as follows: 

Persons employed for duty outside the continental limits of the United 
States and officers and employees of the United States Government assigned for 
such duty, may receive compensation at any of the rates provided for the For- 
eign Service Reserve and Staff by the Foreign Service Act of 1946 (60 Stat. 
999), as amended, * * *. [Italics supplied.] 

The increase involved is the 10 percent increase—not to be less than 
$300 or more than $800—prescribed by section 5 (a), Public Law 201, 
65 Stat. 615, in the rates of basic compensation provided by sections 
412 and 415 of the Foreign Service Act of 1946, 60 Stat. 1003, as 
amended, 22 U.S. C. 867, 870. Section 6 (a), Public Law 201, 65 Stat. 
615, establishes the effective date of the increase as the first day of the 
first pay period which began after June 30, 1951, and section 6 (b), 
65 Stat. 615, authorizes the payment of retroactive compensation in 
certain cases, 
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The first two questions presented are stated as follows: 


1. Under the foregoing provisions of law, are the rates of basic compensation 
of employees assigned continuously since July 1, 1951, to overseas duty on Point 
4 programs retroactively increased by statute effective as of the first day of the 
first pay period which began after June 30, 1951? 

2. If the statutory increase is not retroactively effective, are the rates of 
basic compensation of this group of employees increased by statute effective as 
of October 24, 1951, the date of approval of Public Law 201? 

The authority to perform the functions and to exercise the powers 
vested in the President by the Act for International Development 
(Title IV of the Economic Cooperation Act of 1950, above) was dele- 
gated to the Secretary of State by Executive Order No. 10159, Septem- 
ber 8, 1950. Paragraph 2 of the Executive Order directs the head 
of departments to participate in carrying out the act as requested by 
the Secretary of State. Department of State Public Notice No. 66, 
November 30, 1950, 15 F. R. 8223, establishes the Technical Cooperation 
Administration to supervise and to coordinate the activities of other 
Federal agencies in carrying out the program but the authority and 
the responsibility for recruitment and for employment of personnel 
to carry out the projects are delegated to the participating agencies 
by Department of State, Point IV Agency Memorandum No. 20, 
November 27, 1950. However, paragraph 3 (b), section I, of the 
Memorandum provides that persons appointed for duty outside the 
continental limits of the United States shall receive compensation at 
the rates provided for in the Point IV salary schedule set forth therein, 
which apparently conforms with the then existing schedule of rates 
of compensation under the Foreign Service Act of 1946, as amended. 
See also Memorandum No. 28, January 17, 1951. 

The provisions of section 413 (c), Public Law 535, authorizing rates 
of compensation of Point 1V employees assigned to duty outside the 
continental limits of the United States to be fixed at the rates provided 
by the Foreign Service Act of 1946, are not mandatory, but rather, 
are permissive only. In other words, the effect of such provisions 
is to provide an administrative option or discretion in the fixing of 
the rates of compensation for such employees. See the Conference 
Report, House Report No. 2117, 81st Congress, page 31, on H. R. 7797, 
which became Public Law 535. ‘The fact that in exercising that option 
or discretion the administrative officials have authorized the payment 
of compensation at rates conforming with the rates under the Foreign 
Service Act where it is not required by law, does not render such Point 
1V employees subject to the statutory rates established under the 
Foreign Service Act as increased by section 5 (a), Public Law 201. 
The rates of compensation of such employees must be regarded as being 
fixed administratively and not by statute. 
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In view thereof, the granting of retroactive increases in compensa- 
tion to Point IV employees assigned to duty outside the continental 
limits of the United States would be in contravention of the rule that, 
in the absence of a statute so providing, administrative changes in 
salary rates may not be made effective retroactively. Accordingly, 
in answer to question 1 you are advised that the rates of basic com- 
pensation of employees assigned continuously since July 1, 1951, to 
overseas duty on Point IV programs were not increased retroactively 
by statute effective as of the first day of the first pay period which 
began after June 30, 1951. 

In regard to question 2, since, as indicated above, such Point IV em- 
ployees were not subject to the increase granted by section 5 (a), Public 
Law 201, the rates of basic compensation of such group of employees 
were net increased by the provisions of section 5 (a), Public Law 201, 
effective as of October 24, 1951, the date of approval of Public Law 201. 

An additional question is presented in the letter reletive to the 
effective date of the increase in the rates of basic compensation of 
these employees by administrative action under the circumstances 
stated below. 

It is stated in the letter that the Department of Commerce adjusted 
the rates of basic compensation of its employees here involved pur- 
suant to Department of Commerce, Administrative Circular No. 146, 
November 23, 1951, which authorizes an adjustment in the rates of 
basic compensation of employees assigned to overseas duty on Point 
IV programs in accordance with a revised schedule and pertinent 
provisions of Public Law 201, effective at the beginning of the first 
pay period following the date of the circular. Subsequently, on 
December 6, 1951, the Technical Cooperation Administration, Depart- 
ment of State, issued Point IV Agency Memorandum No. 64, which 
reads, in part, as follows: 

All federal agencies cooperating in the Point 4 program are hereby author- 
ized to compensate employees assigned to Point 4 positions abroad in accordance 
with the Salary Table issued as Point 4 Agency Memorandum No. 59. The 
effective date of the increase is October 28, 1951. 

The specific question presented in this connection is as follows: 


May this Department, on the basis of Department of State Point 4 Agency 
Memorandum No. 64, instruct its primary organization units to change the 
effective date of adjustment of the compensation of their employees assigned to 
Point 4 positions abroad to October 28, 1951, or must our instruction given in 
Administrative Circular No. 146 stand? 


Prior to the issuance of either Department of Commerce, Adminis- 
trative Circular No. 146, or Department of State, Point IV Agency 
Memorandum No. 64, the Technical Cooperation Administration had 
issued Point IV Agency Memorandum No. 59, dated October 29, 1951, 
for “the information and guidance” of agencies, which contains a 
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salary table for persons employed under the provisions of section 413, 
Public Law 535, 64 Stat. 207. This table appears to include an in- 
crease in the rates over the rates previously prescribed in Point IV 
Memorandum No. 28, which is comparable with the increase author- 
ized by section 5(a), Public Law 201. Since the Technical Coopera- 
tion Administration, Department of State, acting pursuant to the 
Act for International Development, had adopted the policy that the 
rates of compensation of employees who are assigned to duty overseas 
on Point IV programs would be comparable with the rates established 
by the Foreign Service Act of 1946, as amended, the administrative 
action taken on October 29, 1951, by the Technical Cooperation Ad- 
ministration under Point IV Agency Memorandum No. 59, authoriz- 
ing an adjustment in the rates of compensation of such Point IV 
employees, reasonably may be considered as having authorized the 
cooperating agencies to compensate their employees at the increased 
rate as of the effective date thereof. 

Accordingly, you are advised that upon the basis of Point IV 
Agency Memorandum No. 59 (as distinguished from Memorandum 
No. 64) this Office would not object to your instructing your primary 
organization units to make an adjustment of compensation of em- 
ployees assigned to Point IV programs outside the continental United 
States effective on Monday, October 29, 1951; provided, of course, 
sufficient funds are available so that a deficiency would not be created 
thereby in violation of section 1211 of the General Appropriation Act, 
1951, Public Law 759, 64 Stat. 765, approved September 6, 1950, 31 
U.S. C. 665. 


[B-108238} 


Medical Examinations—Prospective Employees—Appro- 
priation Availability 
The cost of a medical examination by a private physician to determine the 


physical eligibility of prospective employee for a Government position is a per- 
sonal expense of the applicant and is not reimbursable from public funds. 


Comptroller General Warren to Glenn H. Norling, March 11, 1952: 


Reference is made to your undated letter received here February 
7, 1952, requesting review of the settlement of January 21, 1952, which 
disallowed your claim for $12.50 as reimbursement for the cost of a 
preemployment physical examination before being accepted for em- 
ployment with the Department of the Navy, Pearl Harbor Ship Yard, 
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Honolulu, T. H. The disallowance was for the reason that under 
Navy civilian personnel regulations such examination may be made 
by a Federal Medical Officer free of charge or by a private physician 
at the employee’s own expense. 

It appears that upon furnishing a doctor’s certificate after an 
examination by a private physician for which you paid $12.50 you 
were given travel orders from Vancouver, Washington to Hawaii, but 
upon arrival at Pearl Harbor you were given another physical exam- 
ination for which no charge was made. 

As you procured the services of a private physician for your first 
physical examination the cost thereof properly was a personal one 
and not payable from public funds. 22 Comp. Gen. 243. While not 
material to the disposition of your claim, it may be pointed out that 
had you not procured the first physical examination you would not 
have been given employment, or any travel orders, to Hawaii—such 
physical examination being a condition precedent to employment. 
The fact that the officials at Pearl Harbor insisted upon a further 
physical examination at no expense to you does not constitute a legal 
basis for reimbursement to you of the cost of the original physical 
examination procured from your private physician. 

Upon review the settlement appears correct, and it must be and is 
sustained. 


[B-107827} 


Allowances and Differentials—Judicial Positions Outside 


U.S. 


The payment of a differential (cost of living allowance) to law clerks of the 
United States District Court for the District of Hawaii under 28 U. 8S. Code 604 
(a) (5), which authorizes the Director, Administrative Oflice of the United States 
Ports, to fix the compensation of law clerks and other employees of the court 
whose compensation is not otherwise fixed by law, is to be regarded as “additional 
compensation,” and therefore, must be considered in computing the aggregate 
compensation limitation that may be paid to secretaries and law clerks of 
judges under the Judiciary Appropriation Act of 1952, as amended. 


Comptroller General Warren to the Director, Administrative Office 
of the United States Courts, March 12, 1952: 


Reference is made to your letter of January 30, 1952, requesting a 
decision as to whether the law clerks of Judges D. E. Metzger and J. 
Frank McLaughlin of the United States District Court for the District 
of Hawaii may be paid, in addition to their regular salaries, a differ- 
ential (cost of living allowance) of 20 percent which is allowable to 
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certain other Government employees in Hawaii on account of higher 
living costs in that area. 

It is pointed out that in cases where payment of differentials in 
Territories and Insular possessions is authorized by you, it is done 
under the general power conferred upon the Director by section 604 
(a) (5) of Title 28 of the United States Code, which authorizes the Di- 
rector to “fix the compensation of clerks of court, deputies, librarians, 
criers, messengers, law clerks, secretaries, stenographers, clerical as- 
sistants, and other employees of the courts whose compensation is not 
otherwise fixed by law.” Further, it is stated that the 20 percent cost 
of living allowance, if added to the annual salary of the law clerks, 
will cause such salaries when combined with the salaries received by 
the secretaries of the respective judges to exceed the aggregate limita- 
tion contained in the Judiciary Appropriation Act of 1952, Public 
Law 188, 82d Congress, approved October 22, 1951, 65 Stat. 596, as 
amended by section 1 (d) of the act of October 24, 1951.65 Stat. 613, 
Public Law 201, 82d Congress, which amends the Classification Act 
of 1949. 

The Judiciary Appropriation Act of 1952, 65 Stat. 596, supra, is, 
in part, as follows: 

* * * Provided, That the compensation of secretaries and law clerks of cir- 
cuit and district judges shall be fixed by the Director of the Administrative 
Office without regard to the Classification Act of 1949, except that the salary of a 
secretary shall conform with that of the General Schedule grades (GS) 4, 5, 6, 
7, or 8, as the appointing judge shall determine, and the salary of a law clerk 
shall conform with that of the General Schedule grades (GS) 5, 7, 9, 11, or 12, as 
the appointing judge shall determine, subject to review by the judicial council of 
the circuit if requested by the Director, such determination by the judge other- 
wise to be final: Provided further, That (exclusive of step-increases correspond- 
ing with those provided for by title VII of the Classification Act of 1949 and of 
compensation paid for temporary assistance needed because of an emergency) 
the aggregate salaries paid to secretaries and law clerks appointed by one judge 
shall not exceed $9,600 per annum, except in the case of the chief judge of each 
circuit and the chief judge of each district court having five or more district 
judges, in which case the aggregate salaries shall not exceed $13,050 per annum. 

While it is stated in your letter that the $9,600 aggregate limitation 
was increased by section 1 (d) of Public Law 201, supra, to $10,560 
($9,600 plus 10% of $9,600), in fact, such limitation was increased to 
$10,400, only—$800 being the maximum amount of additional basic 
compensation granted under Public Law 201. 

You point out that Judges Metzger and McLaughlin argue per- 
suasively that the 20 percent differential (cost of living allowance) is 
not compensation in addition to basic salary but is in the nature of an 
allowance for the higher cost of living designed to put the recipient 
upon a parity with officers of the courts stationed in the United States 


who receive corresponding salaries, and, therefore, is not subject to 
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the aggregate compensation limitation prescribed in the Judiciary 
Appropriation Act of 1952, as amended, supra. 

Civilian employees under the executive departments stationed in 
Hawaii may be paid a cost of living allowance of 20 percent in accord- 
ance with Executive Order No. 10000, September 16, 1948, and imple- 
menting regulations issued pursuant thereto by the Civil Service 
Commission. Although termed in the Executive Order and the im- 
plementing regulations as a “cost of living allowance,” such additional 
amount is based upon the authority contained in section 207 of the act 
of April 20, 1948, as amended by section 104 of the act of June 30, 1948, 
62 Stat. 1205,5 U.S.C. 118h, as follows: 

Any appropriations or funds available to the executive departments, inde- 
pendent establishments, and wholly owned Government corporations for the 
payment of salaries and compensation to persons stationed outside the conti- 
nental United States or in Alaska whose rates of basic compensation are fixed by 
statute, shal! be available for the payment of additional compensation to such 
persons, based on living costs substantially higher than in the District of 
Columbia, * * * [Italics supplied.] 

Thus, it may be seen that by reason of the provisions of the statute 
itself, such additional amount may be regarded only as “additional 
compensation.” See 28 Comp. Gen. 465, 467; 29 id. 25, 27. 

While the employees here involved do not occupy positions within 
the scope of section 207 of the act of April 20, 1948, as amended, it is 
stated that it is the policy of the Director, Administrative Office of the 
United States Courts, to grant supporting personnel of the courts, so 
far as possible, the benefit of the practice followed in the executive 
branch of the Government under 5 U.S.C. 118h. Hence, it is readily 
apparent that if the employees in question be granted thé same benefits 
as executive employees stationed in Hawaii whose basic compensation 
is fixed by statute, the additional amount (cost of living allowance) 
must be regarded as compensation and, as such, would be subject to 
the aggregate limitation set forth in the Judiciary Appropriation Act 
of 1952, as amended. Moreover, it does not appear that the Director, 
Administrative Office of the United States Courts, is authorized under 
section 604 (a) (5) of Title 28 to grant employees stationed outside the 
continental limits of the United States allowances in addition to their 
salaries. That is to say, that while the salary itself may be adjusted 
upward in proper cases to take care of increased cost of living outside 
the United States, I find nothing in the quoted section which would 
authorize the Director to pay in addition to salaries a cost of living or 
other allowance. 

In view of the foregoing, it must be concluded that the aggregate 
total—exclusive of step-increases and compensation paid for tempo- 
rary assistance needed because of an emergency—that may be paid to 
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the law clerks and secretaries of each of the respective judges may not 


exceed the limitation contained in the Judiciary Appropriation Act of 
1952, as amended. 


[B-108262] 


Compensation — Within-Grade Advancements — Veterans 
Administration Medical Personnel 


The compensation increase resulting from the restoration of a Veterans Adminis- 
tration physician to his full-time position after completion of a temporary course 
in residency training does not constitute an “equivalent increase” in compensation 
within the meaning of that term as defined in Veterans Administration regu- 
lations relating to within-grade salary advancements for medical personnel issued 
pursuant to section 6 (c) of the act of January 3, 1946. 


Comptroller General Warren to the Administrator of Veterans 


Affairs, March 13, 1952: 


Reference is made to letter of February 25, 1952, from the Deputy 
Administrator, requesting decision whether the increase in salary re- 
sulting from the restoration of a physician to a full-time position held 
by him following completion of a course in residency training consti- 
tutes an “equivalent increase” in compensation within the meaning of 
that term as used in paragraph 6, TB 5-79, promulgated by the Veter- 
ans Administration pursuant to authority vested in the Administrator 
by section 6 (c) of Public Law 293 of the 79th Congress, as amended. 

Section 6 (c) of the act of January 3, 1946, 59 Stat. 676, provides: 

(c) Promotions of doctors, dentists, and nurses shall be made only after exam- 
ination given in accordance with regulations prescribed by the Administrator. 
Automatic promotions within grade may be made in increments of the minimum 
pay of the grade in accordance with regulations to be prescribed by the Admin- 
istrator. 

Section 14 (b) of the same act of January 3, 1946, 59 Stat. 676, 679, 
provides: 

(b) The Administrator shall have authority to establish residencies ; to appoint 
qualified persons to such positions without regard to civil service or classification 
laws, rules, or regulations; and to prescribe the conditions of such employment, 


including necessary training, and the customary amount and terms of pay during 
the period of such employment and training. 


The referred-to regulation provides in material part, as follows: 


a. “Equivalent increase in compensation” means any increase or increases in 
basic compensation which totaled at the time a within-grade salary increase is 
to be paid, are equal to or greater than the smallest compensation increment in the 
lowest grade in which the employee has served during the time period of 12 or 
18 months, as the case may be. 
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The facts and circumstances in the case presented are stated in the 
letter as follows: 

(a) October 5, 1947—promoted to Intermediate grade at $7,432.20 per annum. 

(b) April 3, 1949—After having serving 17 months and 28 days of service re- 
quired for a within-grade salary increase in accordance with paragraph 5b, TB 
5-79, converted to resident status under the provisions of section 14 (b), Public 
Law 293, as amended, as a Junior resident at $3,300 per annum. 

(c) April 1, 1951—Completed residency training and was converted to full- 
time physician, at Intermediate grade at a salary of $7,600 per annum, the basic 
rate as increased by Public Law 349, effective December 1, 1949. 

(d) April 15, 1951—Received periodic increase to second step rate $7,800 per 
annum. 

It is further.stated that the residents “receive a fixed stipend”; that 
the acceptance of the training is optional with the physicians; that 
they are appointed on a one-year basis but may be re-appointed an- 
nually until the requirements of formal training necessary to qualify 
for the specialty of their choice is completed and that such training, 
generally, does not exceed three years; that full-time physicians are 
restored to the permanent positions to which they were assigned prior 
to their beginning the residency training upon completion of such 
training, unless qualified for a higher grade position; and that the 
service rendered in residency training is not creditable for within- 
grade salary increases. 

The regulation hereinbefore quoted appears similar to the regula- 
tion of the Civil Service Commission regarding “equivalent increases” 
under the Classification Act of 1949, 63 Stat. 954. See section 25.11(f) 
Z1i-314 of the Federal Personnel Mantal. In construing the effect 
of temporary changes in status upon a classified employee’s right to 
& within-grade salary advance, it was stated in 28 Comp. Gen. 730, 
at page 732: 

The practice which is stated as being followed in the Civil Aeronautics Ad- 
ministration appears to be analogous to the regulations considered in the decision, 
supra, in that the salary adjustments are of a recurring nature, and—although 
some assignments have lasted as long as two years—usually are for short periods 
of time. To hold that any such salary adjustment constituted an “equivalent 
increase in compensation” within the meaning of section 7 (b) of the Classifi- 
cation Act of 1923, as amended by section 402 of the Federal Employees Pay Act 
of 1945, 59 Stat. 299, would result either in a complete denial of a periodic within- 
grade salary advancement to the employee in his regular position with no com- 
pensating benefit in that position, or would result in a complete circumvention 
of the purposes of that section through application of the rule as to the initial 


salary rate payable upon transfer, promotion, demotion, etc., stated in 26 Comp. 
Gen. 368. 


In line with the above decisiop, it would appear that the assign- 
ment to a residency training properly need not be considered a perma- 
nent transfer of the employee, but rather, that the residency training 
is in all respects temporary. In that view of the matter, the increase 
in compensation resulting in the restoration of the employee to the 
grade and salary rate formerly held by him upon completion of such 
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temporary assignment, need not be considered an increase in compen- 
sation within the purview of the cited Veterans Administration Regu- 
lation. Compare 31 Comp. Gen. 149. 


[B-107176] 


Transportation—H ousehold  Effects—Appropriation 
Chargeable 


The expenses incurred by an employee for the transportation of his household 
goods, incident to a permanent change of station, are chargeable to the appro- 
priation current for the fiscal year in which the employee becomes entitled to 
reimbursement, and in cases where the employee's household goods are shipped 
by the Government the expenses involved are chargeable to the fiscal year ap- 
propriation current at the time the carrier picks up the goods. 


Comptroller General Warren to the Secretary of Commerce, March 


14, 1952: 


Reference is made to letter of December 19, 1951, from the Acting 
Secretary, requesting further consideration of the rule, relative to 
the payment of expenses of transportation of an employee’s household 
goods incident to his permanent transfer, that the appropriation cur- 
rent at the time the carrier picks up the shipment is the one properly 
chargeable with the expense. Cases in point are stated by your letter 
to be decisions rendered in 26 Comp. Gen. 961 and 27 Comp. Gen. 25. 
The basis for the apparent objection to the said rule is stated in your 
letter as follows: 

* * * This often results in obligations against funds for three fiscal years 
with payment from that of the third fiscal year. For example, assuming that 
an employee was transferred effective March 1, 1950, and it was estimated that 
he would spend $1,000 for the transportation of his household goods, that amount 
would have been obligated against the appropriation for the fiscal year 1950. If, 
because of the housing shortage or for other reasons the goods were not moved 
prior to July 1, 1950, the obligation would have been removed from the ledger 
when it became known that the move would not be made during the fiscal year 
1950 and a similar obligation would have been posted to the ledger covering the 
allotment for the appropriation for the fiscal year 1951. However, the obligation 
would again have been transferred if the move was not made prior to July 1, 
1951. Assuming that the move was made during September 1951, the expense 
would have been charged to the appropriation for the fiscal year 1952. Handling 
of the obligation in that manner is required under current rulings. However 
much work is involved not only in posting to the ledgers but in maintaining a 
constant check of the obligations and in corresponding with the employee. 


Your letter refers to decisions published in 28 Comp. Gen. 337 and 
29 Comp. Gen. 103, as supporting another or different rule from that 
stated above. However, a careful study of the said decisions fails 
to reveal any inconsistency. In 28 Comp. Gen. 337, 338, it was held: 

* * * 


Payment for the storage expenses is to be made by the employee 
and the obligation of the Government for reimbursement upon a commuted basis 
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arises only when such expenses actually have been paid by an employee. 
Accordingly, if otherwise correct, the instant voucher covering payment Upon 
a commuted basis of temporary storage expenses actually paid by the employee 
on July 24, 1948, may be certified for payment under the 1949 fiscal year appro- 
priation. [Italics supplied.] : 

Similarly, in 29 Comp. Gen. 103, 104, it was stated: 

* * * Thus, the obligation to pay the cost of such shipment properly is 
that of the agency which authorized the expenses to be incurred—the Labor 
Department. However, since it would appear that the Federal Mediation and 
Conciliation Service, as successor agency to the eg Department's conciliation 
functions, conciliation personnel, and records (29 U. S. C. 172), assumed obliga- 
tions, actual and tentative, of the nature here in eam the expenses of the 
shipment constitute a prior charge against appropriated funds currently 
available to such successor agency at the time the shipment was made. [Italics 
supplied. ] 

The general rule is set forth in 27 Comp. Gen. 764, on page 765, as 
follows: 

The general rule relative to the availability of a prior fiscal year appropriation 
for services to be performed during the succeeding fiscal year is that (1) a valid 
contract for the services must have been made within the prior fiscal year, and 
(2) a need for the services must have existed within the said prior fiscal year 

Accordingly, in the case of the transportation of an employee’s 

S . 
household goods the appropriation current for the fiscal year in which 
the employee becomes entitled to reimbursement if he ships at his own 
expense or when a carrier picks up the goods pursuant to a Govern- 
ment bill of lading if they are shipped by the Government, is the 
proper appropriation to be charged. 

While this Office is not indifferent to the administrative problems 
to which your letter refers, no departure from the settled rule may 
be authorized in the absence of a specific statutory provision to the 
contrary. In that regard your attention is invited to section 105, 
Public Law 188, approved October 22, 1951, 65 Stat. 575. 


[ B-108259J 


Medical Treatment—District of Columbia Firemen Injured 
in Line of Duty 


A fireman who was burned preparing hot meals while on duty at the quarters of 
an engine company and treated in a civilian hospital may be regarded as having 
been injured “in the actual discharge of his duty” within the meaning of that 
phrase as used in act of September 1, 1916, which provides that expenses for 
such treatment shall be paid from the policemen and firemen's relief fund. 


Comptroller General Warren to A. R. Pilkerton, Government of the 
District of Columbia, March 18, 1952: 


Reference is made to your letter of February 20, 1952, transmitting 
a voucher stated in favor of the Eastern Dispensary and Casualty 
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Hospital in the amount of $8.50, representing the charge for services 
rendered to Private Walter F. Fernen of the District of Columbia 
Fire Department on October 18, 1951, and requesting a decision as 
to whether the voucher may be certified for payment under the pro- 
visions of Title 4, Section 506 of the 1940 D. C. Code, 39 Stat. 718, 
September 1, 1916. 

The cited provision of the D. C. Code is as follows: 

Whenever any member of the police department or the fire department of the 
District of Columbia shall become temporarily disabled by injury received or 
disease contracted in the actual discharge of his duty, to such an extent as to 
require medical or surgical services other than such as can be rendered by the 
Board of Police and Fire Surgeons of said District, or to require hospital treat- 
ment, the expenses of such medical or surgical services, or hospital treatment, 
shall be paid from the policemen and firemen’s relief fund, District of Columbia, 
provided for in sections 4-501, 4-508, 4-506 to 4-510, 4-512 to 4-514; but no 
such expense shall be paid except upon a certificate of the said Board of Police 
and Fire Surgeons, or two members thereof, setting forth the necessity for such 
services or treatment and the nature of the injury or disease which rendered 
the same necessary, and upon the approval of the said certificate by the superin- 
tendent of the Metropolitan Potice or the chief engineer of the fire department, 
as the case may be, and the approval of the commissioners of the District of 
Columbia. [Italics supplied. ] 

The record indicates that on October 18, 1951, while he was on duty 
and confined to the quarters of Engine Company No. 8, Private Fernen 
was burned about the right forearm and both ankles while turning off 
the fire under a glass coffee maker on the stove in the quarters of said 
Engine Company and was treated therefor at the Eastern Dispensary 
and Casualty Hospital on the same date. 

Your letter quotes the following statement from the decision of 
this Office dated March 3, 1926, 5 Comp. Gen. 685, 687: 

* * * The statutory limitation precludes payment for medical or surgical 

services, other than such as can be rendered by the board of police and fire 
surgeons, also hospital treatment, except in cases of “injury received or disease 
contracted in the actual discharge of his duty,” and it appears clear that by 
no proper construction of the phrase “in the actual discharge of his duty” coulé 
it be made to include eating, sleeping, or rest periods, or periods of annual leave, 
sick leave, days off duty, ete. 10 Comp. Dec. 789. 
This was a broad statement for general application, employed in view 
of the contention in support of the request for review in the matter 
there presented to the effect that police and firemen were “on duty” 
24 hours daily and every day in the year, and was intended to eliminate 
injuries received or diseases contracted by police or firemen on their 
“off days” or “off hours” as differentiated from those occurring while 
in the actual discharge of their duties. 

It is apparent that in interpreting the phrase “in the actual dis 
charge of his duty” consideration must be given to the nature of the 
duty of a fireman. When a fireman is “on duty,” his duty is primarily 
to fight fires and secondarily to wait at the quarters of the company 
to which he is assigned in preparation for an alarm. While on duty, 
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he can leave his assigned quarters only on official details or in response 
to an alarm, and sleeping and eating quarters and facilities for pre- 
paring meals are furnished for this reason. It is clear that, in the 
absence of a call to a fire or an official detail, an “on duty” fireman is 
discharging his duty by remaining in his assigned quarters, even at 
such times as he may be eating or sleeping therein. An “on duty” 
fireman has no actual eating and sleeping periods in the sense in 
which those words were used in the decision of March 3, 1926—that is, 
periods within his regular tour of duty during which he is regularly 
and totally excused from duty—but must respond immediately te 
an alarm at any time, regardless of whether he is eating, sleeping 
cleaning equipment, or just waiting. 

Accordingly, it appears that the injury to Private Fernen in the 
instant case was “received * * * in the actual discharge of his 
duty” within the meaning of the quoted provision of the D. C. Code 
and. if otherwise correct, the voucher may be certified for payment. 

The voucher and attached papers are returned herewith. 


[B-108448] 


Telegrams—Notice of Arrival; Request for Hotel Reserva- 
tion—Personal or Official Status 

The mention of hotel reservations in a telegram announcing an employee's time 
of arrival may be considered incidental to the official business involved, if the 
notice of time of arrival is administratively determined to be official and nec- 
essary, and the employee may be reimbursed the cost of said telegram in addition 
to the per diem payment; however, if the primary purpose of the telegram is 
administratively determined to be the request for a room reservation the cost 
of the telegram should be regarded as a personal expense required by Standard- 
ized Government Travel Regulations to be borne by the employee. 


Comptroller General Warren to S. P. Wilson, Department of 
Agriculture, March 18, 1952: 

Reference is made to your letter of March 4, 1952, requesting deci- 
sion whether you may certify for payment the voucher therewith 
enclosed insofar as it claims reimbursement for the cost of a telegram. 
The voucher is in favor of Manning S. Yeomans and covers generally 
travel expenses for the month of February 1952. The telegram in 
guestion was sent by Mr. Yeomans, apparently from Tifton, Georgia, 
where Yeomans was on official business, to Julian Mikell, 4 Halsey 
Street. Charleston, South Carolina, and reads as follows: 


Will arrive late Thursday afternoon. Please reserve room. 


Following this telegram, Yeomans proceeded to Charleston on 
official business arriving there 6:00 p. m., Thursday, February 7. 
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Paragraph 44 of the Standardized Government Travel Regulations, 
to which you refer, includes in the definition of per diem in lieu of 
subsistence “telegrams and telephone calls reserving hotel accommo- 
dations.” In decision of October 30, 1943, B-37399, it was held by 
this Office that telegrams reserving hotel accommodations stemming 
from arrangements for official conferences and necessary in expedit- 
ing official business may be paid from available appropriated funds, 
See also, B-54082, November 30, 1945, B-72065, January 14, 1948, 
24 Comp. Gen. 583, and 30 id. 389. 

Upon the present record, this Office is unable to state definitely 
whether reimbursement for the telegram is authorized as that would 
depend upon the official necessity of notifying Julian Mikell of the 
tame of Mr. Yeomans’ arrival in Charleston. If such notice eliminat- 
ing that part of the request to reserve a room, is administratively 
determined as official and necessary, then the request for reserving 
the room may be considered merely incidental thereto and reim- 
bursement authorized. However, if it be determined that the notice 
of arrival was not necessary and that the primary reason for the tele- 
gram was the request for room reservation, the cost of the telegram 
would come within the definition of per diem in lieu of subsistence 
and may not be reimbursed in addition to the per diem payment. The 
voucher is herewith returned. 


[B-108123] 


Travel Allowance—Military, Naval, Ete., Personnel Dis- 
charged Overseas 

The travel allowance payable under Joint Travel Regulations to enlisted men dis- 
charged overseas, where no travel is performed, is computed on the basis of the 
distance to the place selected for such allowance from the debarkation port 
nearest the place so selected, and therefore, a Navy enlisted man who is dis- 
charged in Hawaii and who elects to receive travel allowance instead of return- 
ing home is entitled to travel allowance to his home on the basis of the distance 
from the port of debarkation nearest his home, even though another debarkation 
port might have been utilized if the travel had been performed. 


Assistant Comptroller General Yates to George W. Morton, March 
24, 1952: 

Reference is made to your recent claim for additional travel allow- 
ance incident to your discharge on May 9, 1951, at Barber’s Point, 
Territory of Hawaii. Since said claim is a duplicate of the claim 
which was disallowed by settlement dated December 29, 1951, it, will 
be treated as a request for review of that settlement. 
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The record shows that on May 10, 1948, you enlisted for three 
years at Los Angeles, California; that your home address at that time 
was Lenexa, Kansas; that you were discharged on May 9, 1951, at 
Barber’s Point, Territory of Hawaii; that you did not return to your 
home but elected to receive travel allowance from authorized port of 
debarkation in the United States to your home; that the authorized 
port of debarkation as reported by the Chief of Naval Personnel, was 
New Orleans, Louisiana, and that you were paid a travel allowance 
in the sum of $51.90 based on travel from said port to your home (865 
miles at 6¢ per mile). Your claim for an additional amount based on 
the distance from Wilmington, California, to Lenexa, Kansas, less 
the sum of $51.90 was disallowed by the settlement mentioned above. 
In your present claim you reiterate the belief that the travel allowance 
incident to your discharge should be computed on the greater distance. 

Section 303(a) of the Career Compensation Act of 1949, 63 Stat. 
813, 814, provides, inter alia, that under regulations prescribed by 
the Secretaries concerned, members of the uniformed services shall be 
entitled to receive travel and transportation allowances for travel 
performed or to be performed under competent orders including, 
upon separation from the service, from iast duty station to home, pro- 
vided that the allowance authorized therein may be paid on separation 
from the service, or release from active duty, regardless of whether 
or not the member performs the travel involved. Joint Travel 
Regulations promulgated pursuant thereto and in effect at the time 
here involved specifically provided (paragraph 4154-2b) that when a 
member is discharged outside the continental limits of the United 
States, and no travel is to be performea, the travel allowance will be 
computed on the basis of the distance to the place selected from the 
port of debarkation “nearest” the place so selected. Thus, it is appar- 
ent that the payment of travel allowance on the basis of the distance 
from the port nearest your home was in conformity with controlling 
law and regulations. Such being the case, there is no legal basis 
for the allowance of an additional amount based on travel from a 
more distant port. 

Accordingly, the settlement of December 29, 1951, is correct and 
must be sustained. 
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[B-103842] 


Bid Bonds—Bidder’s and Surety’s Liability 


The liability of a bidder and his surety on a bid bond accompanying a bid is fixed 
upon the bidder’s refusal to enter into a formal contract tendered it, even though 
the contract by its express terms was not binding until formally approved by 
higher authority. 


Comptroller General Warren to the Secretary of the Army, March 
25, 1952: 

Reference is made to letter of December 28, 1951, from the Under 
Secretary of the Army, forwarding additional information and perti- 
nent papers required in connection with reconsideration of Office 
decision dated September 6, 1951, B-103842, 31 Comp. Gen. 76, wherein 
you were advised, in response to request of May 29, 1951, that Blum 
Electric, Incorporated, was obligated to install certain electrical equip- 
ment at Fort Hayes, Columbus, Ohio, for the sum of $26,200, in ac- 
cordance with its bid submitted in response to invitation for bids No. 
33—023-51-14, dated November 24, 1950. 

The decision of September 6, 1951, was based on the facts of record, 
as stated therein, which indicated that the corporation’s vid on the 
work had been duly accepted. There now has been furnished a copy 
of the notice of award dated December 14, 1950, which reads as follows: 

You are hereby notified that your bid dated 14 December 1950 in the sum of 
$26,200.00 covering the installation of new electric service panels, switches, con- 
duit, wiring, and transformers in Building No. 110 Fort Hayes, Columbus 18, 
Ohio, is accepted. A formal contract bearing the above contract number will be 
prepared for execution... Acceptable performance and payment bonds must be 
furnished upon execution of the formal contract. If approval of the contract 
is required by its express terms the contract is not fully executed until such 
approval is obtained. 

The formal contract submitted to the corporation for signature con- 
tains on the first page thereof the following statement: 

This instrument shall be subject to the written approval by or on behalf of 
the Commanding General Headquarters Second Army, and shall not be binding 
until so approved. 

It is stated to be the opinion of the Contracting Officer and the 
Legal Officer at Fort Hayes, Columbus, Ohio, that since the formal 
contract required approval by its express terms, the notice of award, 
was not an unconditional acceptance of the bid and, therefore, since 
the formal contract was not approved in writing by higher authority 
there was no binding contract at any time. 

It is well settled that where a contract contains a clause which makes 
its final execution dependent upon the approval of the head of a 
department or some supervising official of the Government, it is not 
a binding obligation until such approval is had. See Monroe v. United 
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States, 184 U. S. 524; Little Falls Knitting Mill Company v. United 
States, 44 C. Cls. 1,17; M. K. Cathell et al. v. United States, 46 id. 
368, 371; August C. Brant v. United States, 46 id. 409, 415; and 
George Griffiths Construction Company v. United States, T7 id. 542, 
550. Moreover, while the award of December 14, 1950, purported 
to obligate Blum Electric, Inc., the Government was not to be obligated 
until the formal contract was approved in writing by or on behalf 
of the Commanding General, Headquarters Second Army. To be 
enforceable a contract must bind both parties. Davis v. Davis, Direc- 
tor General of Railroads, 151 N.E. 134, 135. Also, an acceptance to 
be effective must be unequivocal and unconditional. 12 Am. Jr. Con- 
tracts, section 53. Mutuality of obligation is an essential element of 
every enforceable contract and where only one party is bound, mutual- 
ity is absent. 17 C. J. S. 454. See also, United States v. Mitchell, 
104 F. 2d 343, 346. Consequently, in view of the additional facts now 
presented it must be concluded that the conditional acceptance of the 
corporation’s bid did not result in a valid and binding contract. 

However, the bid of Blum Electric, Inc., was accompanied by a bid 
bond whereby Blum Electric, Incorporated, as principal, and the 
Globe Indemnity Company, as surety, were jointly and severally and 
equally bound to the United States in the penal sum of $3.000, the 
condition of the bond being, in substance. that if the bid of Blum 
Electric, Inc., as submitted should be accepted, the bidder would enter 
into a formal contract and would furnish adequate and satisfactory 
bonds for its performance, otherwise the bid bond was “to remain in 
full force and virtue.” Consequently, when Blum Electric, Ine., 
failed to sign the formal contract tendered it, as provided in the bid 
bond, said bond was in full force and effect, and the bidder and the 
surety were forthwith jointly and severally and coequally bound to 
the Government in the sum of $3,000. 

Accordingly, there should be collected the sum of $3,000 from Blum 
Electric, Inc., by way of set-off against or withholding from amounts 
otherwise due it under other contracts with the Government, if any; 
otherwise demand should be made on the surety for the amount due 
the Government under the bid bond. 
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[B-108458] 


Contracts—Price Adjustment—Supplier’s Errors 


A stipulation in a contract for the adjustment of prices to conform with prices 
in effect at time of shipment and for the relief of a contractor of responsibility 
for clerical or typographical errors relates to errors made by the contractor 
only and does not extend to errors in price quotations made by contractor's 
suppliers. 


Comptroller General Warren to H. Nunn, Civil Aeronautics Admin- 
istration March 25, 1952: 

Reference is made to your letter of February 7, 1952, transmitting 
a voucher in the amount of $138.87, stated in favor of Duplex Truck 
Company under contract No. Oca-28669, with the request that a de- 
cision be rendered as to whether payment thereon is authorized. 

Under the contract, which was consummated on June 20, 1950, it was 
agreed that the contractor would furnish repair and replacement 
parts, including accessories, for Duplex Truck Company’s 8 KVA En- 
gine Generator Sets as might be required and ordered by the Civil 
Aeronautics Administration during the fiscal year beginning July 1, 
1950, and ending June 30, 1951, for the prices set forth in a price list 
furnished by the contractor. On the cover of said price list, it was 
stipulated as follows: 

PRICES WILL BE ADJUSTED TO THE CORPORATION’S PRICES IN 
air AT TIME OF SHIPMENT WITH CEILING OF 20% OVER QUOTED 
NOT RESPONSIBLE FOR CLERICAL OR TYPOGRAPHICAL ERRORS. 

On June 27, 1951, the Government issued to the contractor pur- 
chase order No. 651-3915 calling for delivery of two items under the 
contract, one of which was an exciter armature, part No. D1919-1. 
The purchase order stipulated a price of $28.27 for the part in ques- 
tion, which was the price at which it was listed in the referred-to 
price list. 

The record shows that the part was furnished the Government 
under date of September 10, 1951; that the contractor billed the Gov- 
ernment on its invoice dated September 14, 1951, for the sum of 
$181.51, which included the amount of $172.79 as the purchase price 
of the part in question, the amount of $4.83 as the purchase price 
of another part, not here involved, and the amount of $3.89 as repre- 
senting prepaid postage on the items; that payment was made to the 
contractor on D. O. voucher No. 103098, January 1952 accounts of 
H. Rogers, in the net amount of $42.64, which included the amount 
of $33.92 for part No. D1919-1, representing the list price therefor 
of $28.27, plus 20 percent, the amount of $4.83 for the other part, and 
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the amount of $3.89 for the postage; and that by letter of January 
18, 1952, the contractor submitted the voucher here involved for the 
amount deducted from its invoice. 

In support of the voucher, the contractor contends, insofar as ma- 
terial, that the price of $28.27 shown in the referred-to price list was 
correctly taken from the price list of parts which had been furnished 
to the contractor by its supplier, but that it turned out that the sup- 
plier had made an error; that the correct price for the part, as shown 
on the supplier’s invoice to the contractor, was $172.79; and that the 
contractor is entitled to make the correction by reason of the stipula- 
tion appearing on the price list to the effect that the contractor was 
not to be held responsible for clerical or typographical errors. 

As indicated in your letter, no legal basis exists for payment to 
the contractor of any amount in addition to $28.27, plus the 20 per- 
cent allowable increase, for the part involved. The stipulation ap- 
pearing on the price list relative to responsibility for errors reason- 
ably must be held to relate only to errors made by the contractor in 
compiling the price list and not to extend to errors made by the 
contractor’s suppliers in their quotations. 

Accordingly, the voucher, together with related papers, is returned 
herewith, and you are advised that payment thereon is not authorized. 


[B-108547] 


Traveling Expenses—Prospective Employees—Pre-employ- 
ment Interviews 


Under the Act for International Development and the Mutual Security Act of 
1951, prospective employees for positions specifically excepted from the competi- 
tive civil service for the Department of Agriculture’s Point IV activities in 
foreign areas may be reimbursed traveling expenses incurred incident to report- 
ing for pre-employment interviews to determine their qualifications for such po- 
sitions when administratively determined that said expenses are essential in 
ascertaining an individual's qualifications and adaptability for employment in a 
particular area 


Comptroller General Warren to the Secretary of Agriculture, March 


25, 1952: 


Reference is made to your letter of March 13, 1952, requesting de- 
cision as to whether prospective employees for your Department’s 
participation in Point IV activities under the Act for International 
Development (Public Law 535, 81st Congress, 64 Stat. 204, as 
umended) and the Mutual Security Act of 1951 (Public Law 165, 82d 
Congress, 65 Stat. 375), legally may be reimbursed for traveling ex- 
penses incurred incident to reporting for required pre-employment 
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interviews—the contemplated appointments being to expected 
positions. 

It is stated that funds for the Point IV activities are transferred 
to the Department from the Technical Cooperation Administration 
and the Institute of Inter-American Affairs of the State Department 
for technical assistance to Latin American Countries, the Near, Middle 
and Far East, as well as African and Asian areas, and that one of the 
major problems confronting your Department in its participation in 
this program is the recruitment of experts in the various fields of agri- 
culture for work in the foreign areas involved. It is pointed out that 
such recruitment involves not only a determination of the applicant’s 
qualifications for the job but also his personal suitability for assign- 
ment to a particular post of foreign duty as well as the adaptability of 
his family to foreign living conditions. 

In your letter you refer to the general rule which prohibits the pay- 
ment of traveling expenses for pre-appointment interviews and the 
exception recognized by decision of this Office dated November 8, 
1951, B-106116 (31 Comp. Gen. 175), in cases “where prospective em- 
ployees are to be appointed to positions excepted from the Civil Serv- 
ice laws and regulations and the Classification Act.” However, since 
the individuals employed by your Department for foreign duty under 
the Point IV program are given excepted appointments under Sched- 
ule A of the civil service rules and regulations apparently you are in 
doubt whether the exception will apply in their cases despite the fact 
that salaries for the positions are fixed at rates established by the 
Technical Cooperation Administration and not pursuant to the Classi- 
fication Act of 1949, 63 Stat. 954. 

As indicated in the said decision of November 8, 1951, the rule that 
Government agencies may not pay or reimburse an individual for 
traveling expenses incident to determination of his qualifications to 
hold a Government position subject to the civil service laws is based 
upon the fact that the function of ascertaining the qualifications of 
prospective employees for such positions is vested in the Civil Service 
Commission. It follows, therefore, that where the positions to be 
filled are not subject to the civil service rules and regulations respect- 
ing appointments the responsibility for determining the qualifications 
of applicants for such positions is upon the departments and agencies 
and the payment by them of any necessary expenses incident to the 
determination is proper if funds otherwise are available therefor. 

It is understood that the positions involved in your submission are 
under Schedule A, Rule VI, of the civil service rules and regulations 
and, therefore, specifically are excepted from the competitive civil 
service so that appointments thereto may be made without examination 
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by the Civil Service Commission. Accordingly, the exception to the 
general rule as recognized in the said decision of November 8, 1951, 
clearly is applicable in the cases of prospective appointees to such po- 
sitions, and the payment of otherwise proper traveling expenses inci- 
dent to pre-appointment interviews may be made when it is admin- 
istratively determined that such expenses are essential in ascertaining 
an individual’s qualifications and adaptability for employment in a 
particular area. 


[B-104509] 


Pay—Drill—National Guard—Federal Recognition 


Under the Career Compensation Act of 1949, a federally recognized officer of the 
National Guard—as distinguished from the National Guard of the United 
States—is entitled to pay for armory drills and field training actually attended 
while in a federally recognized status, even though the officer may not have 
held a commission as a member of the National Guard of the United States dur- 
ing the period involved. 


Assistant Comptroller General Yates to Colonel J. E. Allen, Depart- 
ment of the Army, March 26, 1952: 

By 15th endorsement dated July 6, 1951, the Chief of Finance for- 
warded to this Office your 14th endorsement of May 28, 1951, request- 
ing an advance decision on the claim of Major Justus B. Naylor, 
Headquarters and Headquarters Battery, 160th Antiaircraft Artillery 
Group, Delaware National Guard, for armory drill pay and field 
training pay during the period from May 9, 1950, to September 1, 
1950, supported by supplemental armory drill pay rolls of the said 
organization for the quarterly periods from April 1, 1950, to June 
30, 1950. and from July 1, 1950, to September 30, 1950, and by sup- 
plemental field training pay roll of the said organization for the pe- 
riod from July 23, 1950, to August 6, 1950. 

The correspondence submitted with the supplemental pay rolls 
shows that Major Naylor appeared before a Federal Recognition 
Board on May 8, 1950; that his Federal recognition as a major, Coast 
Artillery Corps, in the Delaware National Guard was later received, 
dated July 24, 1950, effective May 9, 1950, the effective date of State 
orders (paragraph 7, Special Orders No. 47, AGO, Delaware) ap- 
pointing him a major in the Coast Artillery Corps and assigning him 
to duty with the organization referred to above; that, when tendered 
by The Adjutant General, Department of the Army, by letter dated 
August 1, 1950, a commission in the National Guard of the United 
States, Major Naylor declined, by his third endorsement dated August 
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30, 1950, to take the oath of office ; that by paragraph 2. Special Orders 
No. 101, AGO, Delaware, dated September 1, 1950, Major Naylor's 
appointment as an officer of the Delaware National Guard was ter- 
minated, effective September 1, 1950, reason, resignation; and that his 
Federal recognition was terminated by the National Guard Bureau 
under date of September 14, 1950, effective September 1, 1950, reason, 
resignation. 

In your second endorsement of February 7, 1951, to the Senior 
Army Instructor, Delaware National Guard, you indicate it to be 
your belief that, since Major Naylor declined—by refusing to take 
the oath of office—to accept the tendered commission in the National 
Guard of the United States, he is not entitled to Federal pay or al- 
towances for drills attended and field training performed as an officer 
of the Delaware National Guard in a federally recognized status 
during the period from May 9, 1950, to September 1, 1950, both dates 
inclusive. 

As to armory drill pay, section 501 of the Career Compensation 
Act of 1949, 63 Stat. 825, provides, in pertinent part. as follows: 

Under such regulations as the Secretary concerned may prescribe, and to 
the extent provided for by law and by appropriations, members of the Na 
tional Guard, Air National Guard, National Guard of the United States, the Air 
National Guard of the United States * * * shall be entitled to receive Com)ensa- 
tion at the rate of one-thirtieth of the basic pay authorized for such members 
of the uniformed services when entitled to receive basic pay, for each regular 
period of instruction, or period of appropriate duty. at which they shall have 
been engaged for not less than two hours, including those performed on Sun- 
days and holidays, or for the performance of such other equivalent training, 
instruction, or duty or appropriate duties as may be prescribed by the Secre- 
tary concerned: * * * 

The quoted language of the said section 501 of the Career Com- 
pensation Act of 1949, when read in conjunction with sections 71, 73, 
74, and 75 of the National Defense Act, as amended, 32 U. S. Code, 
sections 4b, 112, 111, and 113, respectively. clearly indicates that a 
federally recognized member of the National Guard—as distinguished 
from a federally recognized member of the National Guard of the 
United States—is entitled to be paid armory drill pay for drills ac- 
tually attended while in such federally recognized status even though 
he may not have been commissioned as a member of the National 
Guard of the United States. 

With regard to field training pay. subsection (e) of section 201 of 
tne Career Compensation Act of 1949, 63 Stat. 807, provides, in per- 
tinent part, as follows: 

All members of the uniformed services When on the active list, When on active 
duty, or when participating in full-time training, training duty with pay or 
other full-time duty (provided for or authorized in the National Defense 
Act, as amended, or in the Naval Reserve Act of 1938, as amended, or in other 


provisions of law. including participation in exercises or performance of the 
duties provided for by sections 5, 81, 94, 97, and 99 of the National Defense 
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Act, as amended), and in addition thereto, all members of the National Guard 
and the Air National Guard when they are entitled by law to receive from the 
Federal Government the same pay as that authorized for members of the Regu- 
lar components of the uniformed services of corresponding grade or rank, shall 
be entitled to receive the basic pay of the pay grade to which assigned, or in 
which distributed, pursuant to subsection (b), (c), or (d) of this section, in 
accordance with cumulative years of service * * * [Italics supplied.] 


Section 94 of the National Defense Act, approved June 3, 1916, 39 
Stat. 206 (See 32 U. S. Code, sections 63 and 144), provides, in per- 
tinent part as follows: 


Under such regulations as the President may prescribe the Sercetary of War 
[now Secretary of the Army] is authorized tu provide for the participation of the 
whole or any part of the National Guard in epcampments, maneuvers, or other 
exercises, including outdoor target practice, for field or coast-defense instruc- 
tions. either independently or in conjunction with any part of the Regular 
Army * * * and the officers and enlisted men of such National Guard while 
sc engaged shall be entitled to the same pay, subsistence, and transportation 
as officers and enlisted men of corresponding grades of the Regular Army are 
or hereafter may be entitled by law. [Italics supplied.] 


Subsection 102 (a) of the Career Compensation Act of 1949, 63 
Stat. 804, provides that— 


The term “uniformed services,” unless otherwise qualified, shall be interpreted 
to mean and include the Army of the United States, Navy Air Force of the 
United States, Marine Corps, Coast Guard, Coast and Geodetic Survey, and 
Public Health Service, and all Regular and Reserve components thereof. 


Section 1 of the National Defense Act, as amended, 10 U. S. Code 
2, defining “Army of the United States,” was repealed by section 401 
(a) of the act of June 28, 1950, 64 Stat. 271, and the subject matter 
thereof is covered, in part, by sections 2 and 301 of the act of June 
28, 1950, 64 Stat. 263 and 268, 10 U. S. Code 1a and 1b, which provide 
as follows: 


Sec. 2. As used in this Act— 


(a) The terms “Army of the United States” and “Army” are synonymous 
and mean the Army or Armies referred to in the Constitution of the United 
States, less that part established by law as the Air Force. The Army includes 
the components and persons prescribed in section 301 of this Act. 

Sec. 301. The Army includes the Regular Army, the National Guard of the 
United States, and the Organized Reserve Corps; all persons appointed, enlisted, 
or inducted in the above-named components; all persons appointed, enlisted, 
or inducted in the Army without specification of component; and all persons 
serving in the Army under call or conscription under any provision of law, 
including members of the National Guard of the several States, Territories, and 
the District of Columbia when in the service of the United States pursuant 
tc call as provided by law. 


While the definition in subsection 102 (a) of the Career Compensa- 
tion Act, supra, of the term “uniformed services” might give rise to 
doubt whether members of the National Guard who are not members 
of tle National Guard of the United States properly may be con- 
sidered as members of such uniformed services, the underscored por- 
tion of section 201 (e) of the said act, as quoted above, when read in 
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conjunction with the underscored portions of section 94 of the Na- 
tional Defense Act, makes it reasonably evident that federally recog- 
nized members of the Nationa] Guard—even though not members 
of the National Guard of the United States—while attending encamp- 
ments, field training, etc., are entitled to the basic bay referred to in 
said section 201 (e). 

Accordingly, inasmuch as Major Naylor was a federally recognized 
officer of the National Guard of the State of Delaware, who is reported 
to have taken and subscribed to the oath of office prescribed under 
section 73 of the National Defense Act, as amended, 32 U. S. Code 
112, and who is shown to have attended the authorized drills enumer- 
ated on the supplemental armory drill pay rolls, and to have attended 
field training as indicated on the supplemental field training pay roll, 
you are authorized to make payment on such supplemental pay rolls 
if they are otherwise correct. The said supplemental pay rolls, to- 
gether with supporting papers, are returned herewith. 


[B-108142] 


Leaves of Absence—When-Actually-Employed Employees— 
Annual and Sick Leave Act of 1951 


W hen-actually-employed employees for whom no regular tour of duty has been 
prescribed are not entitled to the leave benefits of the Annual and Sick Leave 
Act of 1951, and therefore, said employees having accrued annual leave to their 
credit on the effective date of the act may be considered on that date as having 
been, in effect, transferred to a different leave system within contemplation 
of the lump-sum leave payment act of December 24, 1944, and paid a lump-sum 
for the accrued annual leave to their credit. 


Although when-actually-employed employees for whom no regular tour of duty 
has been prescribed are entitled to a lump-sum payment for accrued annual 
leave to their credit on the effective date of the Annual and Sick Leave Act of 
1951, payment fur such leave is not required where a regular tour of duty is 
prescribed beginning with the first pay period following the effective date of 
said act. 


A when-actually-employed employee, for whom no regular tour of duty has been 
prescribed, who received a lump-sum payment for accrued annual leave to his 
credit on the effective date of the Annual and Sick Leave Act of 1951 and who 
prior to expiration of the leave period covered by said payment was given a 
prescribed tour uf duty, is required to refund that portion of the lump-sum 
payment covering annual leave in excess of the number of workdays for full- 
time employees between the date the payment became due and the date he 
became entitled to earn leave. 


While a when-actually-employed employee, for whom no regular tour of duty is 
prescribed, does not earn and may not be granted sick leave under the Annual 
and Sick Leave Act of 1951, said employee does not forfeit prior accrued sick 
leave and is, if subsequently assigned to a prescribed tour of duty, entitled to 
use such leave in accordance with the Annual and Sick Leave Regulations. 


225273°—53 33 
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Comptroller General Warren to the Secretary of the Interior, March 
27, 1952: 


Reference is made to the letter of February 18, 1952, from the 
Administrative Assistant Secretary, requesting decision upon ques- 
tions therein stated, as follows: 

1. Should lump-sum payments be made to w. a. e. employees having accrued 


annual leave to their credit as of January 5 and for whom no tour of duty has 
been established? 


2. If the answer to the above question is in the affirmative, but a tour of duty 
is established for an employee effective January 14, would this employee be 
given a lump-sum payment as of January 5 or would his leave be available for 
use in the regular manner? This question may be answered by your decision 
dated September 25, 1945 (25 C. G. 290) which states that lump-sum payments 
need not be made in cases of the transfer of employees for short periods to 
positions not subject to the leave act. 

3. If your answer to question 1 is in the affirmative and the lump-sum payment 
is made, but the employee is later given a prescribed tour of duty, would the 
employee be required to refund the portion of the lump-sum payment which 
would not have been used had he been on leave during the intervening period? 

4. Does a w. a. e. employee for whom no tour of duty is prescribed lose sick 
leave accrued to his credit as of January 5 or may he use it in the usual manner? 
If the employee loses the sick leave, would there be any restoration if he is later 
given a prescribed tour of duty? 

In decision of December 14, 1951, B-106704, 31 Comp. Gen. 215, 
referred to in the submission, it was held, among other things that 
WAE employees are not entitled to a grant of annual leave under the 
new leave act of October 30, 1951, Pubiic Law 233, 65 Stat. 679, unless 
a regular tour of duty has been prescribed in advance. Accordingly, 
as WAE employees who may have accrued annual leave prior to 
January 6, 1952, the effective date of the new leave act, are not entitled 
to earn or take annual leave thereafter if no regular tour of duty has 
been prescribed, they may be considered, within contemplation of the 
lump-sum leave payment act, 58 Stat. 845, as having been, in effect, 
transferred at that time to a different leave system and may be paid a 
lump sum for the accrued annual leave to their credit on that date. 25 
Comp. Gen. 386. Question 1, is answered accordingly. 

In the situation presented under question 2, no lump-sum payment 
as of January 5, 1952, would be required ; hence, the annual leave to the 
employee’s credit would be available for use in the ordinary manner. 
25 Comp. Gen. 290. 

Referring to question 3—where a lump-sum payment is made to a 
WAE employee as of January 5, 1952, and he later is given a pre- 
scribed tour of duty prior to the expiration of the leave period covered 
by such payment, he would be required to refund that part of the 
lump-sum leave payment as covered annua] leave in excess of the 
number of workdays for full-time employees between the date the 
lump-sum payment became due and the date he became entitled to 
earn annual leave. 27 Comp. Gen. 472. 
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Respecting question 4—as a WAE employee for whom no tour of 
duty has been prescribed has no fixed days of duty and earns compensa- 
tion only when actually rendering service it could not be said that he 
was absent on any particular workday because of illness rather than 
because his services were not required for that day and, accordingly, 
he properly could not be granted sick leave. However, he would not 
necessarily forfeit the prior accrued sick leave in that if subsequently 
assigned to a prescribed tour of duty, his accrued sick leave may be 
used in accordance with the Annual and Sick Leave Regulations. 
Question 4 is answered accordingly. 


[B-104722] 


Compensation—Promotion Restrictions—Statutory and 
Civil Service Commission Regulation Restrictions 

An employee who received a personnel action purporting to promote her from 
grade GS-4 to GS-5, contingent upon the removal of an appropriation promotion 
restriction, and who, upon the removal of said restriction but subsequent to the 
effective date of a Civil Service Commission regulation limiting promotions 
to two grades, was promoted to grade GS-7, received a promotion of more than 


two grades in contravention of said regulation, and therefore, salary payments 
at the rate for the GS-7 grade may not be made to the employee. 


Comptroller General Warren to Sophie Donine, Office of Rent 
Stabilization, March 28, 1952: 

Reference is made to your letter of November 30, 1951, reference 
A-2-1, transmitting a pay roll voucher for $147.12, in favor of Clymine 
E. Castonia, a grade GS-7 employee of the Office of Rent Stabilization, 
representing compensation claimed for the pay period ending July 
21, 1951, at the rate of $3,825 per annum, and requesting to be advised 
whether under the facts hereinafter related the voucher properly may 
be certified for payment. 

It is stated in your letter that the personal history of the employee 
in the Office of the Housing Expediter, the predecessor agency to the 
Office of Rent Stabilization, is as follows: 

November 2, 1950: Promoted from Clerk-Stenographer, GS-4, $3115 per annum 
to Placement Assistant, GS-5, on a “see remarks” journal, and payment of salary 
in the higher grade to be effective if and when the restriction was removed. 


January 21, 1951: Periodic-step increase, GS-4, $3115 per annum to $3195 
per annum. 


May 1, 1951: Promoted to fill a bona fide vacancy occurring in the position 
of Placement Assistant, GS-7, $3825 per annum. 


On November 2, 1950, there was in effect Public Law 843, 81st 
Congress, approved September 27, 1950, 64 Stat. 1057, which with 
respect to the Office of the Housing Expediter provided that “no part 
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of this appropriation may be used to pay compensation of any employee 
in a grade higher than the grade of such employee on May 22, 1950.” 
Thus, notwithstanding Miss Castonia’s purported promotion on 
November 2, 1950, she could not be paid the salary of the higher 
grade. Section 802 (b) of the Classification Act of 1949 63 Stat. 
954. provides in part, as follows: 

Any officer or employee who is promoted or transferred to a position in a 

higher grade shall receive basic compensation at the lowest rate of such higher 
grade which exceeds his existing rate of basic compensation by not less than one 
step-increase of the grade from which he is promoted or transferred. * 
It would appear, therefore, that since the appropriation was not 
available to pay the lawful compensation attaching to the position 
to which it was sought to promote Miss Castonia, the personnel 
action taken in her case was a nullity so far as it concerned a change 
in the employee’s grade. By regulation effective December 1, 1950 
(section 8.109, 15 F. R. 7748) the Civil Service Commission placed 
restrictions upon promotions as follows: 

* * * On and after December 1,1950 * * * no employee may be given, 

at any one time, a promotion of more than two grades if he is being advanced 
from any grade below GS-10 (or equivalent) * * *. Approval must be 
obtained from the Commission whenever it is desired to make an exception 
to the requirements of this section. 
The said regulation was in effect on May 1, 1951, when it appears 
that the employee was promoted from grade GS-4 to grade GS-7 
and—the appropriation restriction having been removed in part—was 
paid the rate of compensation attaching to a position in the latter 
grade. Since the personnel action of May 1, 1951, involved a pro- 
motion of more than two grades in contravention of the quoted civil 
service regulations and it is not shown by the record that such pro- 
motion was appreved by the Civil Service Commission, payment to 
the employee of salary at the rate of $3,825 per annum in grade GS-7 
is unauthorized. 

Accordingly, the submitted voucher, which is returned herewith, 
properly may not be certified for payment. 


[B-108273] 


Pay—lIncompetent Military, Naval, Etc., Personnel—Pay- 
ments to Guardians and Committees 


The authorization in the act of June 21, 1950, for the Secretaries of the Army, 
Navy, etc., to designate the person or persons to receive payments of amounts 
due mentally incompetent members of the uniformed services, without the neces- 
sity for appointment of committees, guardians, or other legal representatives, 
applies only to payments effected on or before separation of the incompetent 
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from the service, and all claims for such amounts after separation of the incom- 
petents from the service are for settlement in the General Accounting Office. 


Assistant Comptroller General Yates to the Secretary of the Army, 
March 28, 1952: 

Reference is made to your letter of February 20, 1952, requesting 
decision as to whether the act of June 21, 1950, 64 Stat: 249 (Public 
Law 569), authorizes the payment to a person appointed or to be 
appointed by the Secretary of the Army or his designated representa- 
tive, to receive the arrears of pay and allowances due a mentally 
incompetent member of the Army, after separation of the incompetent 
from the Army. 


Section 2 of the said act, 64 Stat. 249, provides in part as follows: 


See. 2. Any active-duty pay and allowances, or any amounts due for accumu- 
lated or accrued leave, or any retired or retainer pay, otherwise payable to any 
member of the uniformed services who, in the opinion of competent medical au- 
thority, is mentally incapable of managing his own affairs, is authorized to be paid, 
for the use and benefit of such incompetent member, to such person or persons 
who may be designated by the Secretary of the Army, the Secretary of the Navy, 
the Secretary of the Air Force, the Secretary of the Treasury, the Secretary of 
Commerce, the Federal Security Administrator, or such other officer or officers 
as the respective Secretaries or Administrator may designate for such purposes, 
without the necessity for appointment in judicial proceedings of a committee, 
guardian, or other legal representative, and any payments to the person or 
persons so appointed as provided herein shall constitute a complete discharge 
of the obligation of the United States as to the amounts so paid: * * * 

The purpose of the said act is to provide legal authority for the 
payment of amounts due members of the uniformed services who, in 
the opinion of a properly constituted medical board, as provided for 
therein, are mentally incompetent to manage their own affairs, for 
the use and benefit of such incompetents, to persons designated by 
proper authority to receive such amounts, without the necessity for 
appointment in judicial proceedings of a committee, guardian, or 
other legal representative. The act provides that where notice is 
received that a legal representative has been appointed prior to the 
payment to some other person under the authority of the act, such 
payments will be made to such legal representative. 

The term “member of the uniformed services” as used in the act 
is expressly defined therein as “any person on the active or retired 
list of the Army * * * and members of the Reserve components of 
the respective services entitled to Federal pay either on the active or 
any retired list of said services.” There is nothing in the act author- 
izing the payment of amounts due incompetent persons except in 
behalf of such persons who are members of the uniformed services.and 
are on the active or retired list or, if members of the Reserve com- 
ponents, are entitled to Federal pay either on the active or retired 
list of the said services. In that connection it may be noted that the 


status of a person discharged from the uniformed service is that of a 
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civilian. See Denby v. Berry, 263 U.S. 29,35; Miller v. United States, 
19 C. Cls. 338, 353; 29 Ops. Atty. Gen. 397, 401. Cf. 21 Comp. Gen. 
927. Nothing is contained in the said act of June 21, 1950, to author- 
ize payments of amounts due on behalf of former or separated mem- 
bers of the services and there is nothing in the legislative history of 
the act to indicate that it was intended to apply in such cases. It 
follows that the statute would not give the Government a good 
acquittance for money paid to a third person in such cases. 

It must be held, therefore, that unless payment of amounts due 
incompetent members of the Army on the active list to a person or 
persons designated by proper authority to receive such payment is 
effected on or before the separation of such incompetent from the 
service, the said act does not authorize such payment. Rather, under 
the provisions of section 236, Revised Statutes, as amended by section 
305 of the Budget and Accounting Act, 1921, 42 Stat. 24, all claims 
for amounts due incompetents separated from the service are for 
settlement by the General Accounting Office. Accordingly, your 
question is answered in the negative. 














Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 491 
[B-108465] 


Appropriations—District of Columbia—Availability of 
Health Department Funds for Civil Defense Purposes 


In view of the specific appropriation in the Supplemental Appropriation Act, 
1952, making funds available for “all expenses necessary” for the Civil Defense 
Program of the District of Columbia, there is no authority of law to charge any 
appropriation of the District Health Department for the District’s share of the 
cost of penicillin to be used for Civil Defense purposes. 


Acting Comptroller General Yates to the President, Board of Com- 
missioners of the District of Columbia, April 1, 1952: 

Reference is made to letter dated March 6, 1952, from the Acting 
President, Board of Commissioners of the District of Columbia, pre- 
senting for decision the question as to whether an appropriation for 
the Health Department, District of Columbia, properly can be used in 
lieu of the appropriation to the Office of Civil Defense contained in 
the Supplemental Appropriation Act, 1952, approved November 1, 
1951, Public Law 253, 65 Stat. 737, to match contributions by the Fed- 
eral Civil Defense Administrator to the District of Columbia Office 
of Civilian Defense, for the purchase of penicillin. 

The letter proposes to utilize an appropriation of the Health De- 
partment of the District—not designated in the letter—to provide the 
District’s share of the cost of penicillin to be acquired for Civil De- 
fense uses rather than the specific appropriation made to the District 
cf Columbia Office of Civilian Defense. The letter states that the 
penicillin would be stockpiled in the Health Department and rotated 
in order to avoid impotency but would be available for Civil Defense 
purposes if the necessity therefor arises, otherwise it would be used for 
normal Health Department requirements. 

The proposed method of stockpiling and utilizing the involved 
medical supplies is predicated upon authority contained in the pro- 
visions—quoted in the letter of March 6—of section 3 of the act of 
August 11, 1950, 64 Stat. 438, 439, creating in the Government of the 
District of Columbia an Office of Civilian Defense and authorizing 
and directing said office to accept contributions from the United States 
and to utilize the services, equipment, supplies, and facilities of the 
other existing agencies of the District, and of section 201 of the act of 
January 12, 1951, Public Law 920, 81st Congress, 64 Stat. 1249, creating 
a Federal Civil Defense Administration and authorizing the Adminis- 
trator thereof to make financial contributions to the States, including 
the District of Columbia, for Civil Defense purposes. It appears 
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from the underscored language of subsection (i) of said section 201 
as quoted in the letter of March 6, that particular emphasis is placed 
upon the equally matched requirement of the second proviso thereto. 
Section 201 of the 1951 act provides in part: 
The Administrator is authorized, in order to carry out the above-mentioned 
purposes, to— 
* * . s ~ * 


(i) make financial contributions, on the basis of programs or projects ap- 
proved by the Administrator, to the States for civil defense purposes, including, 
but not limited to, the procurement, construction, leasing, or renovating of ma- 
terials and facilities. Such contributions shall be made on such terms or con- 
ditions as the Administrator shall prescribe, including, but not limited to, the 
method of purehase, the quantity, quality, or specifications of the materials or 
facilities, and such other factors or care or treatment to assure the uniformity, 
availability, and good condition of such materials or facilities: Provided, That, 
except as otherwise provided in section 303 (d) of this Act, no contributions 
shall be made for State or local personnel and administrative expenses, or for 
items of personal equipment for State or local workers, or for the procurement 
of land: Provided further, That the amounts authorized to be contributed by the 
Administrator to each State for organizational equipment shall be equally 
matched by such State from any source it determines is consistent with its 
wes oe 8 2 


Generally, under the terms of this section the Federal Civil Defense 
Administrator is authorized to make contributions to the States, 
which by section 3 of the act includes the District of Columbia, for 
their Civil Defense programs “on such terms or conditions as the 
Administrator shall prescribe” subject to the several qualifications 
in the provisos thereto, the second of which requires that the amounts 
contributed for “organizational equipment” shall be equally matched 
by the States. 

Since by the provisions of section 3 of the act, medicines come 
within the term “materials” rather than the term “organizational 
equipment,” and as penicillin is a medicine, the second proviso to 
section 201 (i) has no application to contributions for the procure- 
ment of penicillin. Consequently, the source of the District of 
Columbia funds to be used in meeting the terms and conditions 
prescribed by the Administrator for medical supply projects is gov- 
erned by other applicable provisions of law. 

The Supplemental Appropriation Act, 1952, supra, provides an 
appropriation to the District of Columbia for Civil Defense purposes 
as follows: 


For all expenses necessary for the Office of Civil Defense, including personal 
services without reference to the civil service laws as related to recruitment; 
and services as authorize¢ by section 15 of the Act of August 2, 1946 (5 U. 8. C. 


55a) ; $275,000. 

The rule is well established that an appropriation for a special 
object is available for that object to the exclusion of a more general 
appropriation which would otherwise be available for the same pur- 
pose. 19 Comp. Gen. 892; 20 id. 272 and 739; 24 id. 807. 





' 
| 





Comp.Gen.]) DECISIONS OF THE COMPTROLLER GENERAL 493 


Accordingly, since the above-quoted appropriation was made 
specifically available for “all expenses necessary” for the Civil De- 
fense program of the District of Columbia, there is no authority of 
law for charging the cost of penicillin purchased for such program 
to any appropriation of the Health Department. The question posed 
in the letter of March 6 is answered accordingly. 

However, in order to prevent compounding storage costs and the 
certain losses which would result from failure to utilize penicillin 
procured for civil defense purposes within the limited period of its 
potency, this Office perceives no objection to the joint stockpiling 
of such medical supplies for both the Civil Defense and the Health 
Department programs, using the existing facilities of the Health 
Department for that purpose, under an arrangement whereby the 
stock inventories of penicillin for the two programs would be main- 
tained at a combined level at least equal to the quantity furnished 
for the Civil Defense program and at the same time permit the 
necessary rotation thereof to avoid loss resulting from impotency. 


[B-108289] 


Motor Vehicles—Passenger—Replacement Limitations 


The provisions in section 110 of the Independent Offices Appropriation Act, 1952, 
to effect a reduction in the number of passenger motor vehicles of the depart- 
ments and agencies of the Government by requiring that each passenger motor 
vehicle purchased for replacement must replace two old passenger motor vehicles 
are to be considered as applying to those departments and agencies with more 
than one passenger motor vehicle, so that an agency owning only one passenger 
motor vehicle may replace such vehicle from funds provided in its current appro- 
priation for that purpose. 

Acting Comptroller General Yates to Chairman, Securities and Ex- 


change Commission, April 3, 1952: 

Reference is made to your letter dated February 25, 1952, requesting 
a decision as to whether the Securities and Exchange Commission is 
authorized to replace its presently owned automobile with a new one 
in the current fiscal year, in view of the provisions of section 110 of 
the Independent Offices Appropriation Act, 1952, Public Law 137, 
approved August 31, 1951, 65 Stat. 284, as follows: 

No part of any appropriation made in this title or title II of this Act, except 
appropriations for the Atomic Energy Commission and the Tennessee Valley 
Authority, shall be available for the purchase of any passenger motor vehicle 


for replacement purposes unless each such passenger motor vehicle purchased 
replaces two passenger motor vehicles. 


It is stated in your letter that for several years the Commission has 
owned only one passenger motor vehicle and that because of its age 
and condition a replacement was requested and was authorized in the 
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1952 appropriation to the Commission for its “necessary expenses, 
including purchase of one passenger motor vehicle for replacement 
only ;” contained in the act of August 31, 1951, supra. 

It is urged that said section 110 is a provision of general appli- 
eability and is indicative of a general intent by the Congress to curtail 
or limit the purchase of automobiles without completely barring the 
purchase of such vehicles for replacement and that to hold otherwise 
would frustrate this general purpose and impose a hardship not in- 
tended in situations where an agency had only one vehicle at the 
time the section was enacted. 

Section 110 of the 1951 act here in question was introduced on the 
floor of the Senate as an amendment to the Independent Offices Ap- 
propriation Bill, 1952, and it seems clear from the debates thereon— 
Congresional Record dated June 18, 1951, pages 6820-6823—that the 
Congress intended such provision to effect a reduction in the number 
of vehicles of the departments and agencies of the Government by 
requiring that each vehicle purchased for replacement must replace 
two old vehicles. However, there is nothing in the legislative history 
of the provision to indicate any intention by the Congress that the 
reduction formula should be extended to the point where an agency 
with only one old vehicle could not replace it with a new one for which 
funds are provided in its current appropriation. To hold that a re- 
placement is not authorized under such circumstances not only would 
be repugnant to the evident legislative intent and purpose of the 
statute but could result in an absurd situation where an agency would 
be compelled to expend unreasonable sums to maintain and repair an 
old vehicle or else be forced to dispense entirely with its use to the 
detriment of the agency’s operation. Manifestly, such a result was 
not intended by the Congress in this instance. See 19 Comp. Gen. 
516, and cases therein cited. 

Accordingly, this Office perceives no objection to the replacement 
of the presently owned automobile of the Securities and Exchange 
Commission under authority of its current appropriation for that 
purpose. 


[B-108478}] 


Leaves of Absence—Home Leave—Persons Employed Out- 
side Continental United States Under Act for International 
Development 


Home leave provided by section 208 (f) of the Annual and Sick Leave Act of 
1951 is to be considered a benefit established under the Foreign Service Act of 
1946, as amended, within tte meaning of section 413 (c) of the Act for Interna- 
tional Development which authorizes such benefits to employees serving outside 
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the continental limits of the United States under the Act for International 
Development, sc that such employees may be granted home leave pursuant to 
the authcrity of said section 413 (c). 


Acting Comptroller General Yates to the Secretary of State, April 
3, 1952: 


Reference is made to the Deputy Under Secretary’s letter of March 
7, 1952, requesting decision whether section 413 (c) of the Act for 
International Development, Public Law 535, authorizes the Depart- 
ment of State and the participating agencies to grant employees, per- 
forming duties under that act outside continental United States, the 
tome leave benefits provided by section 203 (f) of the Annual and 
Sick Leave Act of 1951, 65 Stat. 680. 


Section 413 (c) of the Act for International Development, approved 
June 5, 1950, 64 Stat. 207, 22 U. S. C. 1557k (c) provides: 


Persons employed for duty outside the continental limits of the United States 
and officers and employees of the United States Government assigned for such 
duty, may receive compensation at any of the rates provided for the Foreign 
Service Reserve and Staff by the Foreign Service Act of 1946 (60 Stat. 999), as 
amended, may receive allowances and benefits not in excess of those estab- 
lished thereunder, and may be appointed to any class in the Foreign Service 
Reserve or Staff in accordance with the provisions of such Act. 


Title IX of the Foreign Service Act of 1946, is headed, “Allowances 
and Benefits,” and section 931 (a) and (b) of that title, 60 Stat. 1028, 
provides: 


The Secretary may, in his discretion and in accordance with such regula- 
tions as he may prescribe, grant an officer or employee of the Service who is a 
citizen of the United States not to exceed sixty calendar days’ annual leave 
of absence with pay. 

Where an officer or employee on leave returns to the continental United States, 
the leave of absence granted pursuant to the provisions of paragraph (a) of 
this section shall be exclusive of the time actually and necessarily occupied in 
going to and from the continental United States, and such time as may be nec- 
essarily occupied in awaiting sailing or flight. 


However, said section 931 of the Foreign Service Act, supra, was ex- 
pressly repealed by section 207 (a) (6) of the Annual and Sick Leave 
Act of 1951, 65 Stat. 682, which act substituted therefor other leave 
provisions. 


Section 203 (e) and (f) of the latter act, 65 Stat. 680, provides: 


(e) Where an officer or employee to whom the provisions of subsection (d) 
are applicable, or who is in the Foreign Service of the United States under the 
Department of State, and whose post of duty is outside the several States and 
the District of Columbia returns to any such State or the District of Columbia 
on leave, the leave granted pursuant to this Act shall be exclusive of the time 
actually and necessarily occupied in going to and from his post of duty and 
such time as may be necessarily occupied in awaiting sailing or flight. The pro- 
visions of this subsection shal] not apply with respect to more than one period 
of leave in any twenty-four month period. 

(f) Officers and employees in the Foreign Service of the United States under 
the Department of State may be granted leave of absence, without regard to 
any other leave provided by this title, for use in the United States, its Terri- 
tories or possessions, at a rate equivalent to one week for each four months 
of service outside the several States and the District of Columbia. Such leave 
may be accumulated for future use without regard to the limitation in subsec- 








496 DECISIONS OF THE COMPTROLLER GENERAL {31 


tion (c) but no such leave which is not used shall be made the basis for any 
terminal leave or lump-sum payment. 

Your submission thus presents the question whether, in view of the 
repeal of that portion of the Foreign Service Act of 1946, pertaining 
to leave, the present leave rights of Foreign Service employees and 
those employees of other agencies stationed outside Continental 
United States are allowances and benefits established wnder the For- 
eign Service Act of 1946, within the purview of section 413 (c) of 
the Act for International Development, supra. 

It appears that prior to the passage of the Annual and Sick Leave 
Act of October 30, 1951, section 413 (c) had been construed as au- 
thorizing the granting of home leave to those persons employed under 
the Act for International Development and stationed outside the 
United States but such home leave was included in, and was not in 
addition to, the 60 days leave granted by sec. 931 of the Foreign Serv- 
ice Act. While the act of October 30, 1951, repealed the former statute 
under which home leave had been authorized it substituted therefor 
a new statutory provision for home leave in sec. 203 (f) supra. 

If the Annual and Sick Leave Act of 1951, instead of expressly re- 
pealing section 931 of the Foreign Service Act had expressly amended 
section 931 to read as in sections 203 (e) and (f) there would have 
been no doubt but that the present leave rights of Foreign Service 
employees would have been considered as granted wnder the For- 
eign Service Act. Accordingly, irrespective of the legislative proce- 
dure followed in accomplishing the same result, said sections 203 (e) 
and (f) of the Annual and Sick Leave Act of 1951, will be considered, 
in effect, a substitution for, or an amendment of, said section 931 of 
the Foreign Service Act of 1946, and as granting rights thereunder 
within the purview of section 413 (c) of the Act for International De- 
velopment. 

In light of the foregoing the question presented is answered in the 
affirmative. 


[B-104983] 


Pay—Retired—Army Officer With Less Than 20 Years’ 
Service—Service Prior to November 12, 1918 


A Regular Army Officer who served in the military forces prior to November 12, 
1918, and who was removed from the active list pursuant to the provisions of 
section 104 of the act of June 29, 1948, for failure to achieve certain standards of 
performance is entitled, upon retirement, to retired pay under section 5 of the 
act of July 31, 1935, as amended, even though the officer had completed less than 
20 years’ service. 
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Assistant Comptroller General Yates to Lt. Col. James H. Comings, 
Department of the Army, April 4, 1952: 

By first endorsement dated August 1, 1951, the Acting Chief of 
Finance forwarded to this Office your letter of July 27, 1951, request- 
ing decision as to whether payment is authorized on a voucher, sub- 
mitted therewith, in favor of Lieutenant Colonel Roland M. Buffington, 
retired, in the amount of $342, representing retired pay for the month 
of June 1951. 

It is stated in your letter that Lieutenant Colonel Buffington, upon 
an application submitted under the provisions of section 104 of Public 
Law 810, approved June 29, 1948, 62 Stat. 1081, was placed on the 
retired list effective May 31, 1951, pursuant to the provisions of section 
5 of the act of July 31, 1935, as amended, and that such retirement 
was approved by the Secretary of the Army. 

Sections 101 to 104 of said Public Law 810, 62 Stat. 1081, authorize 
the Secretary of the Army to remove any commissioned officer from 
the active list of the Regular Army for “failure to achieve such stand- 
ards of performance as the cognizant Secretary shall by regulations 
prescribe.” Section 104 of the said act provides that should a board 
of inquiry recommend the removal of an officer from the active list, 
the record of its proceedings must be forwarded to a board of review 
and should the board of review recommend against the retention of 
the officer, such recommendation must be submitted to the Secretary 
of the Army for appropriate action. The said section 104 also pro- 
vides that at any time prior to removal from the active list the appli- 
cation for any officer for honorable discharge “or voluntary retirement 
under this Act or any other provision of law may, if the applicant is 
otherwise qualified therefor, be granted by the cognizant Secretary.” 
Section 106, 62 Stat. 1082, of the act provides that each officer removed 
from the active list pursuant to Title I shall, if eligible for voluntary 
retirement, be retired; and, if not eligible for voluntary retirement, 
the officer is to be honorably discharged with severance pay equal to 
one month’s base and longevity pay, at the rate being received on the 
date of removal from the active list, multiplied by the number of years 
of his active Federal commissioned service, the total severance pay in 
no case to exceed one year’s base and longevity pay. The provisions 
of the said section 106 and other provisions of Title I of Public Law 
810, were enacted in lieu of the provisions contained in section 24b 
of the National Defense Act, as amended by Public Law 190, approved 
July 29, 1941, 55 Stat. 606, 10 U. S. C. 571, such latter provisions 
having been repealed by section 109 of the said Public Law 810, 62 
Stat. 1084. 

It appears from the official Army Register of January 1, 1951, 
that the officer here involved served as an enlisted man from August 1, 
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1918, to September 20, 1920; was appointed a captain, AUS, August 
24, 1942; was promoted to major, AUS, October 26, 1944; was ap- 
pointed as major, Finance Department, Regular Army, June 20, 
1947; and was promoted to lieutenant colonel July 1, 1948. It is 
stated in your letter that on the date of retirement, June 1, 1951, the 
officer had completed only 10 years, 8 months and 20 days’ active 
service including enlisted service from August 1, 1918, to September 
20, 1920, and, presumably, it is the administrative view, as evidenced 
by an opinion of the Judge Advocate General of the Army, dated 
December 27, 1951, that the officer qualified for voluntary retirement 
under the provisions of section 5 of the act of July 31, 1935, as amended 
by section 3 of the act of June 13, 1940, 54 Stat. 380, and section 202 
of Public Law 810, 62 Stat. 1084 (10 U. S. C. 971 (b)) which pro- 
vides in part as follows: 

Any officer on the active list of the Regular Army, the Regular Air Force, 
or Philippine Scouts or any officer of the reserve components of the Army of 
the United States or of the Air Force of the United States who shall have 
completed not less than twenty or more than thirty years’ active Federal serv- 
ice in the armed forces of the United States, at least ten years of which shall have 
been active commissioned service, may in the discretion of the Secretary of 
the Army or the Secretary of the Air Force, as the case may be, be retired 
upon his own application with annual pay equal to 244 per centum of the annual 
active duty base and longevity pay of the rank with which retired, multiplied 
by the number of years of service credited for longevity pay purposes and not 
to exceed a total of 75 per centum of such annual active duty base and lon- 
gevity pay: * * * Provided further, That any officer on the active list of the 
Regular Army or Philippine Scouts who served in any capacity as a member 
of the military or naval forces of the United States prior to November 12, 1918, 
shall upon his own application be retired with annual pay equal to 75 per 
centum of his active-duty annual pay at the time of his retirement unless 
entitled to retired pay of a higher grade as hereinafter provided, except that 
officers with less than twenty years’ service and officers who are under investi- 
gation or who are awaiting trial by courts martial or the result of such trial, 
or whose cases are pending before courts of inquiry shall be retired only when 


the application for retirement in each case has been approved by the Secretary 
of the Army * * *%, 


In decision of July 13, 1950, B-82075, 30 Comp. Gen. 15, involving 
the case of an Army officer who had served in the military service prior 
to November 12, 1918, and had completed over 27 but less than 30 years’ 
service, it was recognized that the proviso of section 5 of the 1935 act, 
as amended, which appears in the above quotation from that section, 
is an independent retirement provision, in that it expressly provides 
for the retirement of any officer on the active list of the Regular Army 
who served in any capacity as a member of the military or naval forces 
prior to November 12, 1918, and, further, expressly fixes the retired 
pay of such officers at 75 per centum of their active duty pay at the 
time of their retirement. 

It is noted that the said proviso is similar in some respects to the 
provisions contained in the act of July 29, 1941, 55 Stat. 606, which 
suspended, during the national emergency announced by the Presi- 
dent on May 27, 1941, the provisions of section 24 of the National 
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Defense Act of 1916, as amended, relating to the removal of officers 
from the active list of the Regular Army, and provided in lieu thereof 
that an officer removed from the active list who had completed 7 or 
more years of commissioned service at the time of removal should be 
retired with retired pay equal to 75 per centum of his active-duty pay 
at the time of retirement, if he had completed 30 years’ service or had 
served in any capacity as a member of the military or naval force 
prior to November 12, 1918. As noted above, the said act of July 29, 
1941, was repealed by section 109 of the act of June 29, 1948, here 
involved. 

While the independent retirement provision in section 5 of the 1935 
act, as amended, for officers with service prior to November 12, 1918, 
is in the form of a proviso, it serves none of the usual functions of a 
proviso, that is, it neither restricts, limits, nor qualifies what goes 
before and does not depend in any respect on the preceding provisions 
of the said section, but stands wholly complete and independent thereof. 
Although such provision is unusual in that it prescribes no minimum 
service for retirement, an officer, to come under such proviso, must be 
on the active list of the Regular Army and must have had service 
prior to the end of hostilities in World War I and, in addition, to 
make possible abuses in that respect subject to administrative control, 
a specific provision was included requiring the Secretary of the Army 
to approve the application for retirement in any case where the officer 
had less than 20 years’ service. Such provision requiring approval 
by the Secretary where the officer has less that 20 years’ service 
obviously would be meaningless and void under the amended statute 
if the officer must first qualify under the preceding provisions of the 
section requiring a minimum of 20 years’ service. 

For such reasons, it appears that Colonel Buffington was eligible 
for retirement under the said proviso in section 5 of the act of July 
31, 1935, as amended, and in view of the express provision in section 
104 of the act of June 29, 1948, supra, that the application for voluntary 
retirement of an officer recommended for removal under that act may 
be granted by the cognizant Secretary “if the applicant is otherwise 
qualified therefor,” it is concluded that payment on the above-described 
voucher is authorized. The voucher is returned herewith. 


[B-107887] 


Allowances and Differentials—Territorial Cost-of-Living 
Allowance; Subsistence Per Diems—Concurrent Payments 


Ar employee who is assigned temporary duty stations in the Territories of the 
United States may not receive the Territorial cost-of-living allowance, pre- 
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scribed pursuant to the authority contained in Executive Order No. 10000 for 
increased living costs in Territories, for the same period the employee receives 
a per diem allowance in lieu of subsistence. 


Acting Comptroller General Yates to the Secretary of the Treasury, 
April 4, 1952: 

Reference is made to letter of January 31, 1952, from the Acting 
Secretary of the Treasury, requesting a decision as to the legality, 
under the facts and circumstances hereinafter set forth, of the payment 
of a 25 percent cost of living allowance concurrently with a per diem 
allowance in lieu of subsistence to an Internal Revenue agent on 
temporary detail in the Virgin Islands. 

It appears from the information contained in the letter of the 
Acting Secretary that the official station of the revenue agent was 
Jacksonville, Florida, but that he was on a temporary detail in the 
Virgin Islands from February 1 to May 12, 1951; that during the 
entire period of the detail in the Virgin Islands he was paid a per 
diem in lieu of subsistence at the rate of $11 and in addition thereto 
was paid a Territorial cost of living allowance pursuant to the pro- 
visions of Part 350, Chapter III, of the Federal Personnel Manual. 
It is stated that several notices of exceptions were issued by the Audi- 
tor-in-Charge, General Accounting Office, Jacksonville, Florida, 
against the concurrent payment of both the Territorial cost of living 
allowance and a per diem in lieu of subsistence. A portion of one of 
such exceptions is quoted in your letter, as follows: 

It has not been established that the payment of a 25% territorial cost of 
living allowance is authorized for the employee who was concurrently re- 


imbursed a per diem in lieu of subsistence during assignment to temporary 
duty stations in * * * the Virgin Islands * * * 


Further it is pointed out in the letter of the Acting Secretary that 
the duties performed by the agent in the Virgin Islands, for the most 
part, were different from those normally performed by him at his 
official station in Jacksonville, Florida, and, therefore, the payment 
of the cost of living allowance would appear to have been authorized 
incident to such duty. In that connection, attention was invited to 
the fact that while in Puerto Rico, where his duties were substantially 
similar to those of his official station, the agent was paid no Terri- 
torial cost of living allowance. , 

Section 208 (a) (1) of Executive Order No. 10000, September 16, 
1948, is, in part, as follows: 


(a) The following shall govern the payment of Territorial post differentials 
and Territorial cost-of-living allowances under this Part: 

(1) Payments shall begin as of the date of arrival at the post on assignment, 
transfer, or detail and shall stop as of departure from the post for separation, 
transfer, or detail, except that in the case of local recruitment such payments 
shall begin and stop as of the beginning and end of employment. 
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’ The regulations promulgated by the Civil Service Commission 
implementing the said Executive Order define the term “on detail,” 
as follows: 


(zg) “On detail” at a post of duty means performing temporarily, at a 
post other than the post of regular assignment, duties which involve carrying 
out functions of the post to which detailed. An employee is not “on detail” to 
a post if he is there temporarily, in a travel status, performing duties in con- 
nection with the duties of his regular position at another post. 

The Territorial cost of living allowance prescribed pursuant to the 
anthority contained in Executive Order No. 10000 is additional com- 
pensation designed primarily to assist an employee to defray living 
expenses incident to his residence or presence at a Territorial post 
where the cost of living has been determined by the Civil Service 
Commission to be substantially higher than in the District of Colum- 
bia. A per diem allowance in lieu of subsistence is designed to cover 
the additional expenses an employee incurs incident to the perform- 
ance of temporary duty away from his official station. Since both 
of the said allowances are designed primarily for the same purpose, 
the payment of the two concurrently would not appear to be proper. 
Moreover, it is the understanding of this Office that neither the 
Standardized Government Travel Regulations nor the regulations 
promulgated by the Civil Service Commission pursuant to Executive 
Order No. 10000 contemplate that for the same period an employee 
assigned to duty in a Territory outside the continental United States 
may be paid both of the said allowances. In view thereof, the audit 
action taken by this Office in the case here involved is considered to 
be correct. 


[B-107916] 


Water—Drinking—Cost of Cooling as Expense of Sub- 
sistence 

The term “other similar incidental expenses” as used in paragraph 4202.1 of 
the Joint Travel Regulations, providing that per diem allowance is designed 
to cover room rentals, meals, tips, street car or taxi fares, laundry and “other 
similar incidental expenses,” includes the cost of ice for cooling drinking water, 
so that the cost of ice deemed necessary to cool water in order to make it 


potable for members of the uniformed services who are receiving per diem 
while on detached duty is not an expense for which the Government is liable. 


Acting Comptroller General Yates to Lt. Col. V. S. Gafford, Depart- 
ment of the Army, April 4, 1952: 

Reference is made to your letter dated December 21, 1951, your file 
CA-400.138, transmitted to this Office by third endorsement of Feb- 
ruary 4, 1952, from the Chief of Finance, requesting a decision as 


to whether payment is authorized on a voucher stated in favor of the 
225273°—53—34 
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Community Ice & Produce Co., in the amount of $7.14 representing 
the amount alleged to be due for two coupon books, plus state sales 
tax, procured by the Commanding Officer, 9800 TSU-CE Detachment 
No. 18, Bomb and Shell Disposal Team. 

In a report dated December 7, 1951, the commanding officer stated 
that he purchased from the Community Ice & Produce Co., during 
August, September, and October 1951, two coupon books which were 
used to procure ice in the amount of 50 pounds per working day for 
the purpose of cooling drinking water for military personnel of the 
detachment “while engaged in dedudding operations at the South- 
western Proving Ground, Hope, Arkansas.” It was stated further that 
the personnel were working 9 hours per day in extreme heat in remote 
areas where drinking water was not available and that “it was deemed 
necessary to cool the water carried to the field in order to make it 
potable.” While the commanding officer of the detachment here 
involved reported that all coupons in the two books were used, it 
should be pointed out that the purchase of coupon books, as such, to be 
used in the procurement of ice, as in this case, is not authorized as 
such purchases involve payment for supplies in advance of delivery. 
See section 3648, Revised Statutes, as amended. 31 U.S. C. 529. 

In 28 Comp. Gen. 627, it was held that the cost of ice for cooling 
drinking water properly should be regarded as an expense for subsist- 
ence payable by the Government only if the actual expenses of subsist- 
ence are reimbursable and that such cost may not be considered 
reimbursable in the case of employees who are entitled to per diem 
in lieu of subsistence while in a travel status. However, that decision 
related to expenses incurred by civilian employees of the Government 
under the provisions of the Subsistence Expense Act of 1926, 44 
Stat. 689. The question is raised by Colonel H. C. Rowland, Jr., CE, 
Executive Officer, in first endorsement dated November 6, 1951, 
whether the term “PER DIEM ALLOWANCE?” as defined in para- 
graph 4202.1 of Part E of the Joint Travel Regulations issued by 
virtue of and pursuant to section 303 of the Career Compensation 
Act of 1949, approved October 12, 1949, 63 Stat. 802, is broad enough 
to include the cost of ice for cooling drinking water, it being stated 
that the ice was procured by members of the uniformed services 
while receiving per diem under that act. 

Paragraph 4200 of Part E of the said Joint Travel Regulations 
provides as follows: 

The per diem allowances prescribed in this Part are applicable for all periods 


of temporary duty and travel in connection therewith, including but not limited 
to the following: 

1. Periods of necessary delay awaiting further transportation, 

2. Periods of delay at ports of embarkation and debarkation in connection 
with a permanent change of station, 

8. Periods of temporary duty directed in a permanent change of station order. 
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Paragraph 4202.1 of the regulations defines “PER DIEM ALLOW- 
ANCE?” as follows: 
The per diem allowance is designed to cover room rentals, meals, tips, street 


car or taxi fares (other than to and from station, wharf, or landing field), 
laundry, and other similar incidental expenses. 


It is a rule of statutory construction (the regulations here having 
the force and effect of law) that general words following an enumera- 
tion of specific things are usually restricted to things of the same kind 
as those specifically enumerated. The term “other similar incidental 
expenses” as used in paragraph 4202.1 of the Joint Travel Regula- 
tions, supra, follows the enumerations of “room rentals,” “meals,” 
“tips,” “street car or taxi fares,” and “laundry.” These words have a 
definite meaning and are definitely within the category of subsistence 
items. Applying the above rule in the instant matter the term “other 
similar incidental expenses” as used in the regulations must be held 
to comprehend the cost of ice for cooling drinking water. Such being 
the case, the cost of the ice should be regarded as covered by the per 
diem paid the personnel. Hence, payment on the voucher covering the 
cost of the two coupon books plus state sales tax is not authorized. 

The voucher and related papers are returned herewith. 


[B-107402] 


Mileage—Travel by Privately Owned Automobile—Em- 
ployee Not in Automobile 


Under the Travel Expense Act of 1949 and Standardized Government Travel 
Regulations, authorizing the payment to employees engaged on official business 
of mileage for use of privately owned automobiles, payment of mileage is not 
authorized for the distance covered by an employee’s automobile when driven by 
another person—unaccompanied by the employee—in returning the automobile 
to his home from the depot where he commences an official field trip, or for 
the distance covered from his home to the depot to return the employee to his 
home upon completion of such trip. 


Acting Comptroller General Yates to A. J. Delfield, Department of 
Agriculture, April 7, 1952: 

Reference is made to your letter of January 9, 1952, file T, trans- 
mitting two reclaim vouchers in the amounts of $1.35 and $1.74, stated 
in favor of Robert B. Harris and A. LeRoy Sykes, respectively, em- 
ployees of the Agricultural Research Administration, Bureau of Ani- 
mal Industry, representing mileage believed to be due for the use of 
privately owned automobiles, and requesting to be advised as to 
whether under the facts and circumstances hereinafter stated said 
vouchers may be certified for payment. Both employees reside in 
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Fairfax County, Virginia, within the metropolitan area of Washing- 
ton, D. C., their official duty station. 

Robert B. Harris performed official travel from his home near 
Vienna, Virginia, to Chicago, Lllinois and Madison, Wisconsin and 
return, pursuant to travel order No. 1037, dated November 8, 1951, 
as amended. It is noted that his travel from Washington, D. C. to 
Chicago, and return, was via rail and that he proceeded from his resi- 
dence to Union Station on December 1, 1951, by privately owned auto- 
mobile. The sum reclaimed—suspended on his original claim 
voucher—represents mileage for returning personally owned car to 
residence (unaccompanied by the traveler) from Union Station. AlI- 
though Mr. Harris’ voucher contains no signature of approval by an 
administrative officer, this Office has been advised informally that the 
sum reclaimed has been administratively approved for payment. 

A. LeRoy Sykes performed official travel from his home in Fairfax 
County, Virginia to Des Moines, Iowa, and other points in North 
Dakota, Minnesota and Ohio, and return, pursuant to travel authori- 
zation No. 321, dated July 10, 1951, as amended. Said orders spe- 
cifically authorized mileage for travel by privately owned automobile 
“between place of abode and station or terminal” at the rate of seven 
cents per mile and based upon a determination of advantage to the 
United States. It is noted that he used rail transportation for his 
outward journey and commercial air transportation when returning 
to his official station, and that he traveled from residence to Union 
Station and from airport to residence by privately owned automobile. 
The sum now claimed ($1.74) represents mileage suspended on his 
original expense voucher for the use of privately owned automobile 
(unaccompanied by traveler) from Union Station to residence and 
from residence to airport. 

In decision of February 1, 1944, 23 Comp. Gen. 549, it was held 
(quoting from syllabus) : 

Under the act of February 14, 1931, as amended, restricting the allowance of 
mileage for use of a privately owned automobile to the distance traveled by 
“a civilian officer or employee engaged in necessary travel on official business 
away from designated post of duty,” payment of mileage is not authorized for 
the distance covered by an employee’s automobile when driven by his wife— 
unaccompanied by the husband—in returning the employee’s automobile to his 
home from a point where he commences an official field trip in another employee’s 
automobile, or for the distance-traveled by the wife from the homie to such point 
to return the employee to his home upon completion of such trip. 

The above cited act was repealed by the Travel Expense Act of 1949, 
approved June 9, 1949, 63 Stat. 166. The present act authorizes the 
payment of mileage (in lieu of actual expenses for transportation) to 
“civilian officers or employees” or “others rendering service to the 
Government” for the use of a privately owned automobile “when en- 
gaged on official business within or outside their designated posts of 
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duty or places of service,” whenever such mode of transportation is 
authorized or approved as more advantageous to the Government. 
Neither the Travel Expense Act of 1949, nor the Standardized 
Government Travel Regulations specifically authorizes payment of 
mileage for travel of an employee’s wife in a privately owned auto- 


mobile when unaccompanied by the employee-traveler. Cf. 28 Comp. 
Gen. 586. 


Accordingly, and in line with 23 Comp. Gen. 549, supra, it is con- 
cluded that mileage may not be allowed for the travel here in question 
and the vouchers may not be certified for payment. 

The vouchers are returned herewith. 


[B-108621} 


Retirement—District of Columbia Judges—Concurrent 
Retired Salary and Reemployment Compensation 


Under the act of April 1, 1942, providing for the retirement of judges of the 
Municipal Court of Appeals of the District of Columbia, the terms “retire” and 
“retirement” are defined to include retirement, resignation, or failure of reap- 
pointment upon the expiration of the term of office of an incumbent, so that 
it is immaterial—as far as a judge’s retirement rights based upon service are 
concerned—whether he vacates his office by resignation or retirement. 


In view of the dual compensation restriction in the act of August 29, 1916, as 
amended, a judge of the Municipal Court of Appeals of the District of Columbia 
who receives the retirement salary provided under the act of April 1, 1942, may 
not in addition thereto receive the compensation attaching to a position or office 
with the Federal Government nor may he waive the retirement salary for the 
purpose of acceptirg said compensation. 


A judge of the Municipal Court of Appeals of the District of Columbia, who 
receives the retirement salary provided under the act of April 1, 1942, is not 
prohibited by the dual compensation and employment statutes from accepting 
compensation as an employee of a State or municipal government or agency 
having no connection with the Federal or District of Columbia Governments. 


In view of the dual compensation restriction in the act of August 29, 1916, as 
amended, a judge of the Municipal Court of Appeals of the District of Columbia 
who receives the retirement salary provided under the act of April 1, 1942, may 
not in addition thereto receive the compensation of a position or office with a 
territorial government such as Alaska, the Virgin Islands, Puerto Rico or Hawaii. 


A judge of the Municipal Court of Appeals of the District of Columbia who re- 
ceives the retirement salary provided under the act of April 1, 1942, may accept 
compensation as an employee of an international agency, such as the United 
Nations, International Bank for Reconstruction and Development or the Inter- 
national Labor Organization, without violating the dual compensation and 
employment statutes. 


The provision in the act of April 1, 1942, that a judge of the Municipal Court 
of Appeals of the District of Columbia receiving retirement salary thereunder 
may be required to serve on active duty for 90 days during any calendar year, 
appears to be a limitation upon the mandatorily required service rather than the 
qualification of a retired judge, and therefore, he may serve in excess of the 
90 days should he so desire. 
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In computing the rate of retirement compensation of judges of the Municipal 
Court of Appeals of the District of Columbia pursuant to the provisions of the 
act of April 1, 1942, confining the credit for retirement purposes to the total 
of his aggregate years,” a fractional year’s service may not be counted. 


Acting Comptroller General Yates to the Chief Judge, Municipal 
Court of Appeals for the District of Columbia, April 10, 1952: 


Reference is made to your letter of March 18, 1952, requesting deci- 
sion upon certain questions therein propounded pertaining to the re- 
tirement of judges of the Municipal Court of Appeals of the District 
of Columbia. The questions presented will be stated and answered 
in the order presented. 


Question 1 


If a judge eligible under the act of April 1, 1942, 56 Stat. 190, supra, for re- 
tirement should decide to leave the bench would there be any difference whether 
he “resigned” or “retired” in view of the fact that either action would create 
a vacancy on the bench and leave the retiring judge available for recall to 
duty for 90 days’ service a year pursuant to section 11-776 (a), D. C. Code, 
1940, Supp. VII? 


Title 11, section 776 (a) of the District of Columbia Code, au- 
thorizing the retirement of judges of the Municipal Court and Muni- 
cipal Court of Appeals contains the following provision: 


* * * The terms “retire” and “retirement” as used in this section shall 


mean and include retirement, resignation, or failure of reappointment upon 
the expiration of the term of office of an incumbent. 


In view of the foregoing statutory definition it is immaterial—so 
far as a judge’s retirement rights based upon service are concerned— 
whether he vacates his office by resignation or retirement. 


Questions 2 and 3 


If after resigning or retiring a judge should accept employment with the Fed- 
eral Government in a position paying a salary equal to or higher than his re- 
tirement salary under the act, what would be the status of his retirement salary? 
Could the retirement salary be temporarily waived by such judge with the 
privilege of having it restored upon the termination of such other employment? 

If after resigning or retiring a judge should accept employment with the Fed- 
eral Government in a position paying a salary lower than the retirement salary 
payable under the act would he have the right to elect to forego or waive such 
lower salary and continue to receive the retirement salary due under the Muni- 
cipal Court Act? 


Title 11, section 776 (b) provides as follows: 


Any judge receiving retirement salary under the provisions of this section 
may be called upon by the chief judge of The Municipal Court for the District of 
Columbia or the chief judge of The Municipal Court of Appeals for the District 
of Columbia to perform such judicial duties as may be requested of him in 
either of said courts, or in the Juvenile Court of the District of Columbia, but 
in any event no such retired judge shall be required to render such service for 
more than ninety days in any calendar year after such retirement. In case 
of illness or disability precluding the rendering of such service such retired 


judge shall be fully relieved of any such duty during such illness or disability. 
(Italics supplied.) 
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Numerous decisions of this Office have held that retirement annuity 
and compensation for active service in a civilian position may not 
be paid te the same person for the same period of time, such holdings 
being predicated upon the view that the evident purpose and intent 
of civilian retirement legislation is wholly inconsistent with the dual 
payment of active service compensation and retirement annuity to 
the same person. 16 Comp. Gen. 121; 14 id. 285; 10 id. 309. 

However, the retirement statute for judges of the Municipal Court 
of Appeals finds no counterpart in the several retirement statutes for 
officers and employees of the Federal Government or of the Gov- 
ernment of the District of Columbia, either with respect to civilian 
or military personnel. It is novel in that it provides for the receipt 
by such judges of retirement salary, the word, “salary,” connoting 
compensation apparently at least in partial consideration of the re- 
quirement that judges retired under the statute hold themselves avail- 
able for 90 days’ active judicial duty in any calendar year upon recall 
by the chief judges, respectively, of the Municipal Court of Appeals 
or of the Municipal Court. Accordingly, aside from the reasons stated 
above it would appear that payment of both retired salary and the 
compensation attaching to some position or office with the Federal 
Government would be precluded by the dual compensation act of 1916 
as amended, 39 Stat. 582, which reads in pertinent part as follows: 

That unless otherwise specially authorized by law, no money appropriated 
by this or any other Act shall be available for payment to any person receiving 
more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum * * *. 

The question raised as to whether retirement salary may be waived 
in whole or in part if a retired judge desires to accept appointment to 
an office or position in the Federal Government and draw the compen- 
sation thereof—so far as this Office is aware—is without precedent 
under the retirement laws appertaining to the Federal judiciary or the 
statute here under consideration. In the absence of any provision in 
Title 11, section 776, of the District of Columbia Code authorizing the 
waiving of retirement sa/ary, and in view of the possibility of a 
judge’s disqualifying himself for the required judicial service because 
of the nature of his duties with the Federal Government, it is the 
view of this Office that the authorized retirement salary may not be 
waived for the purpose of accepting an office, and the salary thereof, 
with the United States. 


Question 4 


If a judge retired under the act should accept employment with a State or 
municipal government or agency having no connection with the Federal or 
District of Columbia Governments would there be any legal prohibition against 
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his accepting compensation for such employment while still receiving retire- 
ment salary under the Municipal Court Act? 
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This question is answered in the negative. 


Question 5 


If a judge retired under the act should accept employment with a territorial 
government such as Alaska, the Virgin Islands, Puerto Rico or Hawaii, would 
there be any legal prohibition against his accepting compensation for such 
employment while still receiving retired pay under the Municipal Court Act? 


The answers to questions 2 and 3 are equally applicable here. 


Question 6 


If under the circumstances stated with respect to questions 4 and 5 a judge 
should accept employment on a temporary or annual basis with some inter- 
national organization, such as the United Nations, International Bank for 
Reconstruction and Development or the International Labor Organization, 
would he legally be permitted to accept compensation for his services to such 
organizations while also receiving his retirement salary? 


This question is answered in the affirmative. 27 Comp. Gen. 12. 


Question 7 


May a retired judge upon recall for judicial assignment voluntarily serve for 
a period in excess of the statutory period of 90 days in any one year? 

As the provisions of Title 11, section 776 (b) of the District Code 
do not authorize a change in compensation of a retired judge when 
recalled to duty, this question would go only to the legality of any 
judgment, decision, or action by the judge if continued on active 
duty for more than 90 days, which question properly is not for 
decision by this Office. However, bearing in mind that the language 
of the said section appears to be the limitation upon the mandatorily 
required service rather than upon the qualification of a retired judge, 
it is the opinion of this Office that a retired judge properly may serve 
in excess of 90 days should he so desire. 


Question 8 


What should be the retired salary of a judge or chief judge respectively, of the 
Municipal Court of Appeals, who retired after the completion of 25 years of 
aggregate service on two or more of the three courts named in section 11 (a) of 
the Act above referred to (the Juvenile Court, the Municipal Court, and the 
Municipal Court of Appeals) but before completing a 26th year of service? 

While the language of section 776 (a) of the District Code defines 
the credit for retirement purposes to the “total of his aggregate years” 
the Court of Claims in considering a similar statute held that credit 
should be allowed for both whole and fractional years in the computa- 
tion of retired pay of a Federal district court judge, Cooper v. United 
States, 81 F. Supp. 734. In that regard attention is invited to Office 
decision of December 8, 1947, B-70956, 27 Comp. Gen. 320, to the Di- 
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rector, Administrative Office of the United States Courts, a copy of 
which is enclosed for your convenience. Under the rule of this Office 
and of the formula set forth in section 776 (a), swpra, the retirement 
salary of a judge whose aggregate years of service exceeded 25 but did 
not attain 26, would be 25/30 of his annual salary rate upon the date of 
his retirement. 


[B-108765] 


Traveling Expenses—Return to Headquarters From Place 
Where Temporary Duty Was Ordered 


An employee who was ordered to enter upon temporary duty at a place away 
from his official headquarters where he had traveled for personal reasons over 
a weekend involving no leave, is entitled to per diem for the period of temporary 
duty and to the actual mileage traveled on the return trip which exceeded the 
mileage over the route the employee would have traveled had he not been required 
to perform the temporary duty en route. 


Acting Comptroller General Yates to U. E. Baughman, Department 
of the Treasury, April 11, 1952: 

Reference is made to your letter of March 26, 1952 (file 430.0), 
requesting decision whether you may certify for payment the voucher 
therewith transmitted in favor of Frank G. Stoner insofar as it per- 
tains to travel expenses and per diem in lieu of subsistence covering 
February 25 and 26, 1952. 

It appears that Mr. Stoner, whose headquarters is at Spokane, 
Washington, traveled by privately owned automobile to Seattle for 
personal reasons during the week end preceding February 25, no an- 
nual leave being involved ; that prior to leaving headquarters, he had 
been requested to interview a representative of General Services Ad- 
ministration at Seattle and to make some inquiries at Moses Lake on 
his return trip; that he was engaged on official business at Seattle on 
February 25, from 9:00 a. m. through the balance of that day; that 
his official business in Moses Lake was from 1:30 p. m. to 3:00 p. m. 
on February 26, and he arrived at Spokane 5:30 p. m. on that day. 
Specifically you request answer to the following questions: 


1. Is Mr. Stoner entitled to per diem from the time he resumed duty in Seattle 
at 9:00 a. m. on February 25 until his return to Spokane at 5:30 p. m. on Feb- 
ruary 26? If not, for what period or periods during these days would he be 
entitled to per diem? 

2. Is he entitled to return transportation from Seattle to Spokane on a com- 
parative cost basis? 

Generally, an employee ordered to perform temporary duty at the 
termination of a leave status is entitled to reimbursement only for 
the excess travel costs incurred incident to the temporary duty assign- 
ment. See 30 Comp. Gen. 443, and cases therein cited. The same 


rule is for application when the absence from headquarters is without 
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charge to annual leave but involves nonworkdays. As Mr. Stoner 
presumably would have returned to headquarters before February 25, 
he may be allowed full per diem in lieu of subsistence at the authorized 
rate for that day and three fourths per diem for February 26. He is 
not entitled to any mileage allowance except to the extent that the 
actual mileage traveled on the return trip exceeded the mileage over 
the route he would have traveled had he not been required to stop 
at Moses Lake. He is not entitled to reimbursement for transporta- 
tion on the return trip on the basis of a comparison between mileage 
and bus fare. Your questions are answered accordingly. 

The voucher is returned herewith and, if otherwise correct, may be 
certified for payment in accordance with the foregoing. 


[B-108625] 


Personal Services—Private Contract v. Government Per- 
sonnel—Preparation of Government Reports 


The preparation of a report relating to the operation of a substation of the 
Bureau of Reclamation covering facts which appear to be common knowledge 
of officials of the project, is a personal service for performance by regular 
employees of the Government, and therefore, the report may not be procured 
by contract or purchase. 

Acting Comptroller General Yates to Lester H. Woodward, Jr., De- 
partment of the Interior, April 14, 1952: 

Reference is made to your letter of February 12, 1952 (S-360), 
forwarded here by letter of March 14, 1952 (370), from the Office 
of the Director of Programs and Finance, requesting decision whether 
you may certify for payment the voucher therewith transmitted in 
favor of H. O. Padgett for $39, covering “Report of service operation 
of Beaver Creek Substation C. B. T. Project. A report consisting 
of four pages and additional copies as desired.” You state that Mr. 
Padgett formerly was employed by your office as “Informational and 
Editorial Specialist,” and that while so employed his duties “would 
have covered the above type report.” The report appears to have 
been intended for incorporation in a press release. 

It is the general rule that personal services necessary in connection 
with governmental activities are for performance by regular em- 
ployees of the Government who are responsible to the Government 
and subject to Government supervision. 6 Comp. Gen. 140; 11 id. 
252; 12 dd. 516; 16 id. 1055; 17 id. 52; 21 td. 388. There have been 
instances however, where by reason of the nature of the work and the 
existence of emergency conditions not permitting its performance 
in the usual manner, accomplishment thereof by means of outside con- 
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tracts has been sanctioned. 11 Comp. Gen. 99; 19 id. 523; 21 id. 486 ; 22 
id. 700. Also, a distinction has been drawn between the purchase 
of report, map, manuscript, or other document, already prepared and 
in existence at the time the need therefor by the Government arose, 
and contracts covering personal services to be performed subsequent 
to the execution of such contract incident to the preparation of the 
report, map, manuscript, or other document. 4 Comp. Gen. 781. 
Compare 3 Comp. Gen. 709; 6 id. 820; 11 id. 252. 

An examination of the report discloses that it consists of a nar- 
rative of the operation of the Beaver Creek Substation and cites 
statements of various officials or employees with respect to the bene- 
fits resulting from its operation currently and what might be expected 
in the future. The facts incorporated therein would appear to be 
common knowledge of the officials of the project and there is nothing 
apparent from the face of the report that requires specialized serv- 
ices in its preparation. 

Furthermore, while not mentioned in your submission, I find that 
the Congress has placed some limitation upon the amount of expendi- 
tures for services of this character which may or may not be for appli- 
cation in this case—and which is not here decided—but should not be 
overlooked. Section 301 of the Interior Department Appropriation 
Act for 1952, 65 Stat. 266, approved August 31, 1951, Public Law 
136 provides: 

No part of the money appropriated by this Act or by it made available for 
expenditure by the Virgin Islands Corporation which is in excess of 75 per 
centum of the amount required to pay the compensation of all persons which 
the budget estimates for personal services heretofore submitted to the Congress 
for the fiscal year 1952 contemplated would be employed by the Department 


of the Interior or the Virgin Islands Corporation during such fiscal year in 
the performance of— 

(1) functions performed by a person designated as an information specialist, 
information and editorial specialist, publications and information coordina- 
tor, press relations officer or counsel, photographer, radio expert, television 
expert, motion-picture expert, or publicity expert, or designated by any similar 
title, or 

(2) functions performed by persons who assist persons performing the func- 
tions described in (1) in drafting, preparing, editing, typing, duplicating, or 
disseminating public information publications or releases, radio or television 
scripts, magazine articles, photographs, motion pictures, and similar material, 
shall be available to pay the compensation of persons performing the functions 
described in (1) or (2): Provided, That this section shall not be construed 
as having application to the preparation for publication of reports and maps 
resulting from authorized scientific and engineering investigations and surveys, 
to photography incident to the compilation and reproduction of maps and re- 
ports, or to photocopying of permanent records for preservation. 


Under the submitted facts and circumstances I find no justification 
for the procurement of personal services in this instance in the prepa- 
ration of the report by contract or purchase rather than by regular 
officers or employees of the Reclamation Service. 

The voucher, which is herewith returned, may not, upon the present 
record, be certified for payment. 
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[B-107370] 


Compensation—Restriction on Appointments to Vacant 
Positions During Fiscal Year 1952—Reimbursable Transac- 
tions—Labor-Federal Security Appropriation Act, 1952 


The 90 percent ceiling on employees under section 703 of the Labor-Federal 
Security Appropriation Act, 1952, which when reached and not exceeded, permits 
the unrestricted filling of vacancies upon the basis of the employment level in 
the agency as a whole so that the use of an appropriation for payment of com- 
pensation in the conduct of reimbursable transactions carried on under authority 
of section 601 of the Economy Act of 1932, as amended, would be prohibited 
only when the restrictive provision of section 703 is operative with respect to 
the Federal Security Agency as a whole or would become operative because 
services performed incident to a reimbursable transaction would require the 
filling of vacancies in contravention of said restriction. 


The provisions of section 703 of the Labor-Federal Security Appropriation Act, 
1952, prohibiting expenditure of funds for payment of compensation of employees 
appointed to positions becoming vacant during the fiscal year 1952, attaches to 
the appropriations of the Federal Security Agency not otherwise excepted by 
the section and the fact that appropriations used in contravention of section 
703 subsequently may be reimbursed is not controlling—in reimbursable trans- 
actions it is the presence or absence of the restriction upon the appropriation 
immediately used to pay the compensation attached to a position that primarily 
determines its availability. 


Funds advanced or reimbursed from appropriations falling within the excep- 
tions to the provisions of section 703 of the Labor-Federal Security Appropriation 
Act, 1952, prohibiting expenditure of funds for payment of compensation of 
employees appointed to positions becoming vacant during the fiscal year 1952, 
may be expended without regard to the limitations of section 703 except with 
respect to reimbursable transactions related to appropriations subject to the 
restriction. 


In applying the provisions of section 703 of the Labor-Federal Security Appro- 
priation Act, 1952, restricting the expenditure of funds for payment of com- 
pensation of employees appointed to positions becoming vacant during the fiscal 
year 1952, to funds made available by transfer in connection with reimbursable 
transaction there may be used a composite ceiling established on the basis of 
individual ceilings calculated by an analysis of each source of funds; also the 
composite ceiling should include in addition to that provided by direct appro- 
priations, personnel to be compensated from anticipated or unanticipated ad- 
vances or reimbursements from appropriations subject to restrictions contained 
in section 703 of the act. 


Acting Comptroller General Fisher to the Administrator, Federal 
Security Agency, April 15, 1952: 

Reference is made to your letter of January 7, 1952, which presents 
for decision certain questions arising in connection with section 703 
(the so-called Jensen amendment) of the Labor-Federal Security 
Appropriation Act, 1952, 65 Stat. 223, Public Law 134, approved 
August 31, 1951, as it affects transactions carried on under authority 
of section 601 of the Economy Act of 1932, 47 Stat. 382, as amended by 
section 1210 of the General Appropriation Act, 1951, 64 Stat. 595. 

Section 703 of Public Law 134, supra, provides as follows: 


No part of any appropriation or authorization contained in this Act shall be 
used to pay the compensation of any incumbent appointed to any civil office 
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or position which may become vacant during the fiscal year beginning on July 
1, 1951: Provided, That this inhibition shall not apply— 


(a) to not to exceed 25 per centum of all vacancies; 
(b) to positions filled from within and by transfer to the department or 
agency ; 


(c) to offices or positions required by law to be filled by appointment of the 
President by and with the advice and consent of the Senate; 

(d) to Saint Elizabeths Hospital and Freedmen’s Hospital; 

(e) to the Public Health Service; 

(f) to educational institutions; and 

(g) to personnel engaged in law enforcement; Provided further, That when 
the total number of personnel subject to this section has been reduced to 90 
per centum of the total provided for in the budget estimates for 1952, this 
section may cease to apply. 

The questions contained in your letter, which together with related 
comment are quoted herein, are treated in order presented. Intro- 
ductory comment to question 1 is as follows: 

The last sentence of the answer to Question (E) in your decision dated Sep- 
tember 26, 1951, B—-105402, reads: “Accordingly, it must be held that the re- 
striction of Section 605 [Independent Offices Appropriation Act, 1952] follows 


an advance of funds to a working fund as distinguished from a reimbursement 
transaction.” 

Question 1: Does this quotation mean that the method of payment is control- 
ling, i. e., that even though an appropriation subject to Section 703 is made 
whole by the reimbursement, so that in effect it was not used, the limitations 
of Section 703 attach? 


The purpose of the language quoted in your comment preliminary 
to question 1 was explained in Office decision of November 15, 1951, 
B-106101, to the Secretary of Commerce, a copy of which is enclosed 
for your convenience, and it need not be considered here in the answer 
to question 1. 

In Office decision of September 26, 1951, B-105402, 31 Comp. Gen. 
109, it was held that the restriction in the Jensen amendment against 
the filling of vacancies applies to each individual appropriation or au- 
thorization contained in the act but that the 90 percent ceiling which, 
when reached and not exceeded, permits the unrestricted filling of 
vacancies is for determination upon the basis of the employment level 
in an agency asa whole. Thus, the use of an appropriation for pay- 
ment of compensation in the conduct of reimbursable transactions 
would be prohibited only when the restrictive provision of section 
703 was operative with respect to the Federal Security Agency as a 
whole or would become operative because services performed incident 
to a reimbursable transaction would require the filling of vacancies 
in contravention of the restriction in section 703. Specifically, as to 
whether the limitation of section 703 attaches to the appropriations of 
the Agency not otherwise excepted by the section, the question is 
answered in the affirmative and the fact that appropriations used in 
contravention of section 703 subsequently may be reimbursed is not 
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controlling, that is to say, in reimbursable transactions it is the pres- 
ence or absence of the restriction upon the appropriation immediately 
used to pay the compensation attached to a position that primarily 
determines its availability. 


“Question 2: If the answer to Question 1 is in the negative, is it correct that 
in the case of reimbursement the limitations on expenditures will depend upon 
the appropriation from which the ultimate payment is made”? 


Since question 1 is answered in the affirmative, an answer to ques- 
tion 2 is rendered unnecessary. Likewise, no answers are required to 


questions 3 and 4 posed in your letter, since they are predicated upon 
an affirmative answer to question 2. 
Your letter further states: 


As will appear from the quoted section, certain parts of this Agency are not 
subject to the limitations contained therein. Many of our services are per- 
formed centrally with funds which are paid from the appropriate appropriations 
of the various constituent organizations. For example, approximately 50 per- 
cent of the necessary operating expenses of the Division of Service Operations 
in the Office of the Administrator are derived from funds other than those ap- 
propriated directly to that Division. 

Question 5: Are we correct in assuming that funds advanced or reimbursed 
from appropriations falling within the purview of subsections (d), (e), (f), 
and (g) may be expended without regard to the limitations of Section 703? 


Subject to the qualifications considered in answer to question 1 with 


respect to reimbursable transactions the question is answered in the 
affirmative. 


Question 6: If the answer to Question 5 is in the affirmative, may we establish 
a composite ceiling for operations of this nature following the principle dis- 
cussed in your decision of October 23, 1951, B-105736? 


The question is answered in the affirmative. 


The budget estimates for operations of the above type were prepared in 
anticipation of advances or reimbursements and hence provide for a greater 


number of personnel than could be compensated from the funds directly appro- 
priated to such units. 


Question 7: If the answer to Question 6 is in the affirmative, in computing the 
90 percent required by the second proviso of the Section in the process of estab- 
lishing a composite ceiling, may we consider for this purpose that the “total 
{number of personnel] provided for in the budget estimates” includes only 


those which could be compensated from that portion of the direct appropriation 
which is subject to Section 703? 


The question is answered in the negative. The “composite ceiling” 
should include in addition to that provided by direct appropriations 
personnel to be compensated from anticipated or unanticipated 
advances or reimbursements, from appropriations subject to the re- 
strictions of the Jensen amendment. See in this regard the last para- 
graph on page 3 in Office decision of October 23, 1951, referred to in 
your question 6; also answer to question (E) in decision of September 
26, 1951, B-105402, to the Director, Bureau of the Budget. 
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[B-108286] 


Leaves of Absence—Overtime—Compensatory Time in Lieu 
of Overtime—Payment for Unused Leave—Deceased Pos- 
tal Service Employees 


Where, for reasons beyond their control, postal service employees’ compensatory 
time in lieu of overtime remains unused at the time of their separation by 
death, payment for such unused compensatory time may not be made to the 
heirs or estates of deceased Postal Service employees in the absence of specific 
statutory authority therefor. 


Acting Comptroller General Fisher to the Postmaster General, April 
15, 1952: 

Reference is made to your letter of February 25, 1952 (Reference 
50), requesting a decision as to whether unused compensatory time 
which accrued to Postal Service employees under section 3 of the act 
of July 6, 1945, Public Law 134, 59 Stat. 435, as amended by the act 
of December 27, 1950, Public Law 888, 64 Stat. 1117, may be com- 
bined with accrued annual leave and payment therefor made to the 
heirs or estates of deceased employees of the postal field service. 

Section 3(a), Public Law 134, as amended, provides that Postal 
Service employees, required to perform service on Saturdays, Sun- 
days, or holidays shall be allowed compensatory time for such service 
on one day within five working days next succeeding the Saturday 
or Sunday and within thirty days next succeeding the holidays. 
Under section 3(b), Public Law 134, as amended, supervisors are 
allowed 180 days within which to take compensatory time for service 
in excess of eight hours per day and for service on certain nonwork 
days. The provisions of the said sections 3 (a) and 3 (b) authorize 
and require the granting of compensatory time to Postal Service em- 
ployees to compensate for certain work on certain days. There is no 
authority to deny the granting of such compensatory time, which is a 
statutory right vested in the employees. However, the failure of an 
opportunity to use the compensatory time because of the death of the 
employee would not, in the absence of statutory authority, authorize 
the payment of any sum in lieu thereof. 

As stated in your letter, General Accounting Office decision cf Jan- 
uary 2, 1952, B-107023, 31 Comp. Gen. 245, indicates that payment for 
compensatory time accrued by a Departmental employee of the Post 
Office Department properly can be made to his widow. However, 
that decision was concerned with compensatory time accrued under 
section 202(a) of the Federal Employees Pay Act of 1945, 59 Stat. 
297, and has no application to the compensatory time of employees in 
the field service of the Post Office Department who specifically are 
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excluded from the Federal Employees Pay Act by the provisions of 
section 102(b) thereof, 59 Stat. 296. 

Accordingly, in the absence of specific statutory authority for 
the payment of compensation or any sum of money, in lieu of com- 
pensatory time accrued by Postal Service employees, your question 
is answered in the negative. 


[B-108593] 


Purchases—Procurements Under the International De- 
velopment and Mutual Security Act of 1951—Credit Fa- 
cilities 

While the Act for International Development does not specifically authorize 
the use of credit facilities through commercial banks it does authorize the 
making of advances to foreign governments or to any person or corporation 
and, therefore, supplies and equipment for technical cooperation programs 
under the Act for International Development and the Mutual Security Act 


of 1951 may be procured through credit facilities extended by the United States 
banks on a reimbursable basis. 


Acting Comptroller General Yates to the Secretary of State, April 
15, 1952: 

Reference is made to letter of March 17, 1952, from the Deputy 
Under Secretary, requesting my concurrence in the use of letter of 
credit facilities through commercial banks for procuring commodities, 
supplies and equipment in the administration of technical cooperation 
programs under the Act for International Development, 64 Stat. 204, 
22 U.S. C. 1557, et seg., and the Mutual Security Act of 1951, 65 
Stat. 373, 22 U.S. C. 1651, et seg. 

The procedure proposed contemplates that the cooperating foreign 
country will apply to the Technical Cooperation Administration, 
under the terms of its agreement with that Agency, for permission 
to acquire a stated quantity of specified goods at a maximum cost 
stated in the application. The application will be subject to review 
and approval by the Technical Cooperation Administration, which 
approval will be evidenced by the issuance of an obligating document 
similar to the procurement authorization form used by the Economic 
Cooperation Administration. Upon approval a contract will be 
entered into with a United States bank selected by the cooperating 
country and approved by the Treasury Department under the terms of 
which the bank will agree to issue irrevocable letters of credit at the 
request of the cooperating country in favor of suppliers designated by 
that country. The contract will provide that the bank shall issue such 
letters of credit only for the purchase of commodities approved as 
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evidenced by copies of the procurement authorization furnished by 
the Technical Cooperation Administration to the bank. The bank 
would be required to disburse upon drafts supported by specified 
documents such as bills of lading, export licenses, suppliers’ certifi- 
cates, weight certificates, etc., which disclose compliance with the 
terms of the contract between the Technical Cooperation Administra- 
tion and the bank and with the approved procurement authorization. 
As provided in its contract, the bank would be responsible for any 
disbursements not made in accordance with such specifications. 
While the bank would be required only to follow sound commercial 
practice in the examination of the documents, the agreements between 
the Technical Cooperation Administration and the cooperating for- 
eign country would provide for a refund of any sums obtained as a 
result of unauthorized use of the letters of credit. 

It is stated that other methods of procurement, such as direct 
procurement by the Technical Cooperation Adminstration or re- 
imbursement for disbursements made by cooperating countries will 
be used where deemed preferable, but that the letter of credit pro- 
cedure has certain program advantages which make its use desirable 
in many instances. These advantages are stated to be as follows: 

(1) The use of letters of credit fosters the development of normal 
commercial relationships between the cooperating country and the 
suppliers in the United States, thus assisting in the economic develop- 
ment of the cooperating country and encouraging the participation 
of private agencies and persons in the program as directed by section 
407 of the Act for International Development, 64 Stat. 206. 

(2) It does not require the cooperating country to provide a fund 
of dollar credits, as would a policy of making disbursements only 
to reimburse the cooperating country for approved purchases. Many 
countries in which the Technical Cooperation Administration oper- 
ates do not have available such dollar credits, and a policy of ex- 
clusive reliance on reimbursement would preclude effective oper- 
ations in such countries. 

(3) It does not require disbursement of funds from the Treasury 
at as early a time as would the making of advances. As a result of 
this fact, the United States Government would be saved substantial 
interest expense, particularly in the case of purchases of items which 
require a long period for manufacture, while permitting the manu- 
facturer to get the assurance of eventual payment, which is needed 
under the present circumstances to assure acceptance of orders for 
this type of equipment. 

(4) It gives a greater accounting control over expenditures than 
would advances or any other type of procurement except reimburse- 
ment or direct payments to suppliers. 

225273°—53——35 
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(5) It reduces the necessity for the services of Federal personnel 
and the accompanying administrative expense, as compared with 
direct procurement by the Technical Cooperation Administration or 
by another Government agency on its behalf. 

(6) It works equally well for procurement abroad and within the 
United States. Many other methods of financing procurement, in- 
cluding direct payments to suppliers, do not operate satisfactorily 
abroad. Due to shortages of some materials in the United States, 
procurement of such materials abroad is becoming increasingly desir- 
able in the public interest. 

The proposed procedure is stated to be very similar to that approved 
for use by the General Services Administration in its stockpiling pro- 
gram by decision B-87880, dated January 8, 1951, and the letter of 
commitment procedure used by the Economic Cooperation Adminis- 
tration and approved in decision B-75995, dated May 10, 1948. 

The funds involved are stated to be those made available by the 
Act for International Development, and the Mutual Security Act of 
1951, supra. However, since neither of these acts is an appropriation 
act, it appears that the funds concerned actually were made available 
by the Mutual Security Appropriation Act, 1952, Public Law 249, 
approved October 31, 1951. It is further stated that the particular 
funds in question are those involved under Titles II, III, and IV of 
the Mutual Security Act of 1951. So far as concerns economic and 
technical assistance under these Titles, the Mutual Security Appro- 
priation Act, 1952, appropriated certain sums for the fiscal year end- 
ing June 30, 1952, as authorized by sections 203, 302, and 402 of the 
Mutual Security Act of 1951. Sections 203 and 302 of the latter act 
state that funds appropriated pursuant thereto shall be available under 
the applicable provisions of the Economic Cooperation Act of 1948, 
as amended (22 U.S. C. 1501-1522), and of the Act for International 
Development (22 U.S. C. 1557), while section 402 authorizes appro- 
priations for technical assistance under the provisions of the Act for 
International Development (22 U. S. C. 1557) and of the Institute 
of Inter-American Affairs Act, as amended (22 U.S. C. 281). 

It is stated to be the view of your Department that the proposed 
letter of credit procedure is within the legal authority of the Adminis- 
rator of the Technical Cooperation Administration, to whom the 
powers vested in the President by the Act for International Develop- 
ment have been delegated. Section 405 of that act, 64 Stat. 205, pro- 
vides that the President is authorized, within appropriations made 
available for the purpose, to make advances and grants in aid of 
technical cooperation programs to any person, corporation, or other 
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body of persons, or to any foreign government or foreign government 
agency, and to make contracts in respect of technical cooperation 
programs with any person, corporation, or other body of persons, 
within or without the United States, or with any foreign government 
or foreign government agency. 

While the Act for International Development does not specifically 
authorize the use of credit facilities through commercial banks as did 
the Economic Cooperation Act of 1948, 62 Stat. 137, it does authorize 
the making of advances to foreign governments or to any person or 
corporation. The procedure proposed in the Deputy Under Secre- 
tary’s letter of March 17, 1952, has obvious advantages from the stand- 
point of protecting the Government’s interests over the outright 
advance of funds to cooperating countries. For that reason, and in 
view of the other advantages mentioned in the letter of March 17, 
1952, you are advised that this Office will not object to the procurement 
of commodities, supplies, and equipment for technical cooperation 
programs under the Act for International Development and the 
Mutual Security Act of 1951 through credit facilities extended by 
United States banks on a reimbursable basis. 

So far as concerns the detailed procedures and forms to be used to 
accomplish this purpose, the forms submitted with the letter of March 
17, 1952, appear to be generally acceptable, although it should be 
understood that changes therein may be found desirable in the light 
of actual procurement experience. 


[B-108735] 


Compensation—Incentive Pay—Wage Board, Etc., Em- 
ployees 

The proposed wage incentive system, which includes a plan for establishing the 
rate to be paid for sick, annual, and terminal leave, holidays, training and 
conference periods and other nonproductive work, for wage board employees of 
naval supply activities, is not in contravention of section 202 (7) of the act of 
October 28, 1949, relating to compensation of employees subject to wage boards 


or other wage-fixing authorities and, therefore, the system may be adopted 
without obtaining prior legislative authority. 


Acting Comptroller General Yates to the Secretary of the Navy, 
April 15, 1952: 

Reference is made to letter of March 24, 1952, from the Assistant 
Secretary of the Navy for Air, forwarding copy of a “Proposed Wage 
Incentive System for the Naval Supply Activities, Brooklyn, New 
York,” and requesting an opinion as to its legality. 
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It is stated in the letter that the proposed system, if approved by 
the Under Secretary of the Navy as conforming with commercial 
practices in the area, appears otherwise to be proper in accordance 
with the law, section 202(7) of the act of October 28, 1949, 63 Stat. 954, 
955, relating to the compensation of Federal employees of the type 
here in question, and that provisional approval of the Wage Stabili- 
zation Board has been received. 

From an examination of the submitted copy of the subject proposal, 
it appears that there now exists a five-step rating system based upon 
work quotas but which fails to provide any method of compensating 
the worker for items produced between quotas. The proposed system 
would provide an incentive for the employees since they would be 
compensated for work performed between quotas and for work per- 
formed in excess of the quota for the top (fifth) step upon a pro- 
portional basis in accordance with the formula specified in the pro- 
posal, It is stated that overhead and indirect labor costs will rise only 
slightly and that, therefore, the greater production expected to be 
realized will result in lower unit costs. Section C. 5. of the proposal 
provides that employees will be paid at a rate equivalent to their 
average earning rates for the previous three-month period for non- 
productive work—sick, annual, and terminal leave, holidays, train- 
ing and conference periods, other authorized nonproductive work. It 
is further pointed out in the letter that the “previous three-month 
period” has been selected because (1) the turnover of workers would 
in many instances make it impossible to establish the actual earnings 
over the period of a previous year, (2) it would seem to be sufficient 
to establish a reasonably accurate estimate of what an employee’s an- 
nual rate of earning will be, and (3) it conforms with general com- 
mercial practices. 

As indicated in the above-mentioned letter, the General Accounting 
Office has recognized that elements of a wage program for Federal 
employees in the recognized trades or crafts may be fixed to conform 
with commercial practices generally, without obtaining prior legis- 
lative authority therefor, provided such wage elements are not in 
contravention of law or established rule applicable to Federal person- 
nel. See 25 Comp. Gen. 584. Moreover, the “prevailing rates” cri- 
terion is specified in section 202 (7), supra. 

Examination of the proposed incentive wage system has been made 
and no legal objection is perceived to its adoption as a whole. How- 
ever, it is noted that the Computation of Leave Rate provision 
(section C. 6.) authorizes deduction of night differential pay in arriv- 
ing at the applicable rate. In line with 24 Comp. Gen. 39, and 26 id. 
212, and upon the existing record, exclusion of night differential from 
the computation is not required. 
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Appropriations—Post Office Department—Availability for 
Employment of Substitute Postmasters 


The general appropriation for expenses necessary for postal operations not 
otherwise provided for in the Post Office Department Appropriation Act, 1952, 
is available for payment of compensation for replacements of any postmasters 
who are absent on official business of the postal service, court or jury duty, 
or for required training duty as a member of the national guard or reserve 
components, provided the compensation for such replacements is administra- 
tively determined to be an expense necessary for postal operations. 


Acting Comptroller General Fisher to the Postmaster General, 
April 15, 1952: 

Reference is made to your letter of March 26, 1952, your reference 
16, requesting decision whether compensation for replacement of a 
postmaster at a fourth class office can be allowed when necessitated by 
the absence of the regular postmaster for any purpose necessary for 
postal operations when he is not charged with sick or annual leave 
or leave without pay—particularly, absences in connection with the 
inspection of a rural route, attendance at meetings of postmasters, ab- 
sences in connection with court or jury duty, or the 15 day training 
periods required of members of the national guard or reserve 
components. 

In 25 Comp. Gen. 568, and in 27 id. 407, it was held that the appro- 
priation for compensation for postmasters could not be charged with 
the expense of employing a person to act in lieu of the postmaster while 
absent on leave pursuant to the leave provisions applicable to post- 
masters, or on leave without pay. In B-103807, August 14, 1951, re- 
ferred to by you, published in 31 Comp. Gen. 33, it was pointed out 
that those decisions resulted in the passage of the act of July 22, 1947, 
61 Stat. 400, which provides: 

* * * That there is authorized to be expended, from the appropriation for 
compensation to postmasters in the annual Post Office Department’s Appropri- 
ation Acts, compensation, at the rate provided by law for postmasters’ com- 
pensation, to persons who perform the duties of the postmaster at post offices 


of the fourth class during the absence of the postmaster on sick or annual leave 
without pay. 


Further, that decision held, quoting from the syllabus: 


Annual and sick leave of absence with pay for postmasters of post offices of 
the fourth class having been authorized by section 6 of the act of July 6, 1945, 
the expense of employing persons to act in lieu of such postmasters while ab- 
sent on a Saturday, which is also a holiday, occurring within or at the beginning 
or end of a period of annual or sick leave may be made from the appropriation 
“Postal Operations” contained in the Post Office Department Appropriation 
Act, 1951, provided compensation for replacements for such postmasters is ad- 
ministratively determined to be an expense necessary for postal operations. 


As indicated in the above-quoted syllabus, 31 Comp. Gen. 33, the 
compensation of postmasters at the time of the decisions in 25 Comp. 
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Gen. 568, and 27 id. 407, was specifically appropriated for under the 
heading, “For compensation of postmasters,” but the compensation of 
postmasters now is payable under the general appropriation, “For 
expenses necessary for postal operations not otherwise provided for 
* * *” See act of August 11, 1951, 65 Stat. 182, Public Law 111. 
Accordingly, this Office will not be required to object to the payment of 
compensation to replacements for any postmaster if it be adminis- 
tratively determined to be an expense necessary for postal operations, 
in any case in which the postmaster is absent on official business of the 
postal service, or for court or jury duty, or for required training duty 
as a member of the national guard or reserve components. Your sub- 
mission is answered accordingly. 


[B-107798] 


Leaves of Absence—Annual—Accumulation Restrictions— 
General Appropriation Act, 1951 


Employees of the Department of Justice who were on loan or detailed to the 
Displaced Persons Commission and were on temporary duty overseas under 
orders authorizing travel out of a permanent duty station in the United States 
and received per diem in lieu of subsistence, would not be considered as being 
at a post of duty outside the continental United States as those words are used 
in the exception to section 1212 of the General Appropriation Act, 1951, there- 
fore such employees would not be permitted to retain credit and receive pay- 
ment for annual leave earned during the calendar year 1950 and not used by 
June 30, 1951. 


Acting Comptroller General Yates to the Acting Attorney General, 
April 18, 1952: 

Reference is made to the Department’s letter of January 30, 1952, 
stating that— 


This Service has a number of employees who are currently on duty in Europe 
in connection with the displaced persons program. At the time of their as- 
signment to these European posts, the duration of their foreign tour of duty was 
not known. Some of these employees are now returning to the United States 
after foreign duty of over two years. Others still in Europe are now scheduled 
to return by August 1, 1952. 
and requesting a decision whether the involved employees are within 
the exceptions to section 1212 of the General Appropriation Act, 1951, 
64 Stat. 768, as construed by decision of this Office dated January 11, 
1951, B-99676, 30 Comp. Gen. 290, such as would permit them to retain 
credit and receive payment for annual leave earned during the calen- 
dar year 1950 and not used by June 30, 1951. 


The referred-to section 1212 provides, in pertinent part, as follows: 


No part of the funds of, or available for expenditure by any corporation or 
agency included in this Act, including the government of the District of Colum- 
bia, shall be available to pay for annual leave accumulated by any civilian officer 
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or employee during the calendar year 1950 and unused at the close of business 
on June 30, 1951: Provided, That this section shall not apply to officers and 
employees whose post of duty is outside the continental United States: * * *, 


With respect to the first proviso of the above-quoted section it was 
held in the decision of January 11, 1951, supra, that the terms, “post 
of duty,” and, “permanent duty station,” are synonymous and that the 
exception was not intended to apply to employees temporarily detailed 
or assigned outside continental United States. 

It is not stated in the Department’s letter whether the employees in- 
volved were transferred to permanent duty stations overseas or merely 
were given temporary duty assignments abroad. However, it is un- 
derstood from information received here informally that while the 
involved employees were on loan or detail to the Displaced Persons 
Commission they were overseas under orders authorizing travel out 
of permanent duty stations in the United States for temporary duty 
and providing for the payment of per diem in lieu of subsistence. It 
is understood further that the employees involved have received per 
diem payments during the entire tour of duty abroad instead of the 
foreign post or quarters allowances generally paid to employees per- 
manently assigned to overseas posts. Accordingly, upon the basis of 
the present record it must be concluded that the subject employees 
would not be considered as being at “post of duty * * * outside 
the continental United States” as those words are used in the exception 
to section 1212, supra. 


[B-107974] 


Leaves of Absence—Annual—Accrual—Temporary Em- 
ployees 

A temporary employee who was in a leave of absence status on Friday which 
was last work day prior to separation from service on Monday a legal holiday, 
may be regarded as having been in an active duty status on his last day of 


service and entitled to additional annual leave for the last continuous month of 
service. 


A temporary employee who was placed on involuntary annual leave for budg- 
etary reasons on the last day of service under his appointment is to be regarded 
as having accrued leave for such last month of service. 


Acting Comptroller General Yates to Gartha F. Thornhill, Bureau 
of Census, April 18, 1952: 

Reference is made to your letter of January 18, 1952, transmitting 
a payroll voucher in favor of Mr. Frank E. Harrison and Mr. Howard 
I. Morrison, respectively, and requesting a decision whether under the 
facts hereinafter related, the voucher properly may be certified for 
payment. The facts in the case are set forth in your letter as follows: 
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Our records indicate that Mr. Harrison, a reemployed annuitant, was appointed 
on February 13, 1951, on a per-diem-when-actually-employed basis limited to 
August 12, 1951, with appointment being extended not to exceed November 12, 
1951. Mr. Harrison worked continuously during this period and expected to 
earn 180 hours of annual leave. During the interim period he used 93 hours of 
annual leave and received a lump sum payment for 67 hours, the additional 
20 hours for the period of October 13 to November 12 not being credited because 
he was absent on leave on Friday, November 9, 1951, the last work day prior 
to his separation on November 12,1951. Inasmuch as the holiday of November 11 
fell on a Sunday, November 12, 1951 was a nonwork day. Mr. Harrision’s 
letter states that he was requested to be absent. 

Mr. Morrison's situation is relatively the same as Mr. Harrison’s except for 
the fact that he was required to be in a leave status on November 13, 1951. 
This was Mr. Morrison’s separation date and also the date on which the additional 
20 hours of annual leave would have accrued. 


In Office decision of February 15, 1949, B-81553, to the President, 
United States Civil Service Commission, 28 Comp. Gen. 457, it was 
held, quoting from the syllabus, as follows: 

If annual leave be granted to a temporary employee covering the end of a 
month of service under circumstances where it is known in advance that there 
is to be no return to duty, the employee’s separation is to be regarded as having 


occurred on the last day of active duty so as to preclude the accrual of leave for 
that month * * *, 


In Mr. Harrison’s case the above-quoted rule is not for application 
since Monday, November 12, was observed as a legal holiday, and under 
the civil service rules and regulations in effect at the time no charge 
against annual leave could be made for absence on such a nonworkday. 
Accordingly, Mr. Harrison may be regarded for leave crediting pur- 
poses as having been in an active duty status on his last day of 
service and entitled to additional annual leave for the last continuous 
month of service. 28 Comp. Gen. 108. 

Mr. Morrison was placed on involuntary annual leave on November 
13, 1951, a workday and the last day of service under his appointment. 
However, the rule enunciated in 28 Comp. Gen. 457, was not intended 
to apply to a case such as here involved, where an employee who appar- 
ently otherwise would have worked and thus earned the leave in 
question, was placed involuntarily on annual leave for budgetary 
reasons. 

In line with the foregoing, the voucher transmitted with your letter 
is returned herewith and if correct in other respects, it properly may be 
certified for payment. 


[B-108632] 


Leaves of Absence—Annual—Substitution for Sick Leave 
to Avoid Forfeiture 


There is no authority under the Annual and Sick Leave Act of 1951, or regula- 
tions issued pursuant thereto, to substitute annual leave to an employee’s credit 
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for sick leave previously granted, for the sole purpose of avoiding a forfeiture 
of annual leave at the end of a calendar year. 


Acting Comptroller General Yates to the Acting Attorney General, 
April 18, 1952: 

Reference is made to letter dated March 18, 1952, from the Admin- 
istrative Assistant Attorney General requesting a decision as to the 
propriety of continuing a practice now being followed in the Depart- 
ment of Justice with respect to charges against leave. The practice 
is stated to be as follows: 

At the request of the employee absences which were due to sickness and had 
been charged on the records as sick leave have been changed to annual leave 
which was to be forfeited at the end of the calendar year. As an example, at 
the end of the calendar or leave year, an employee has five days of annual leave 
Which will be forfeited. At that point he is permitted to change five days of 
sick leave and charge the absence to annual leave. 

When properly approved by the administrative office concerned an 
employee is entitled to use annual leave accrued to his credit to cover 
absences from duty for any reason, or subject to administrative ap- 
proval he has the right to have any absence because of illness charged 
to his accrued sick leave. However, while the substitution of annual 
leave for sick leave previously granted or vice versa has been au- 
thorized under certain circumstances, a substitution for the sole pur- 
pose of avoiding a forfeiture of leave at the end of the calendar year 
does not appear to have been contemplated by the Annual and Sick 
Leave Act of 1951, 65 Stat. 679, or the regulations issued thereunder. 
Accordingly, in the absence of any provision of law or regulation 
authorizing the practice referred to in your letter, it may not be 
approved by this Office. 


[B-108992] 


Compensation—Longevity Increases Under the Classifica- 
tion Act of 1949 


Under section 703 (a) of the Classification Act of 1949, providing that to be 
eligible for a longevity step-increase an employee must complete three years 
of continuous service at the maximum scheduled rate of his grade or at one 
of the prescribed longevity steps, an employee who has reached the maximum 
step in grade GS-3 and is temporarily promoted to grade GS-4, thus receiving 
a change in grade and rate, upon restoration to grade GS-3 would have to com- 
plete three years of continuous service in such grade from the date of restora- 
tion before becoming eligible for the first longevity step-increase. 


Acting Comptroller General Yates to the Secretary of the Treasury, 
April 18, 1952: 


Reference is made to the Acting Secretary’s letter of March 31, 
1952, requesting decision regarding the right of a certain classified 
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employee to count time served in a temporary promotion to a higher 
grade toward the period necessary for longevity increase in the lower 
grade under the following stated facts: 

It is stated that on February 20, 1949, a Fiscal Accounting Clerk 
CAF-3 at $2,874.48 received a periodic step increase and reassignment 
to Microphotographer CAF-3 at $2,949.72 which at that time was 
the maximum step of the grade. On December 11, 1949, he received 
a temporary promotion to Organization and Methods Examiner GS—, 
$3,275. n June 950, he was restored to his regular position as 
$3,2 On J 11, 1950, } s restored to his regul t 
Microphotographer at the maximum step in grade GS-3, the equiva- 
lent of the former CAF-3, which had been increased that time by 
statute to $3,130 per annum. 

In B-96674 of August 18, 1950, 30 Comp. Gen. 82, referred to in 
the Acting Secretary's letter, it was held that the time served under 
a temporary promotion might be counted toward the period for a 
within-grade salary advance, but that decision has no application to 
the situation here presented. 

Section 703 (a) and (b) of the Classification Act of 1949, 63 Stat. 
968, provides as follows: 

Subject to subsection (b), and as a reward for long and faithful service, 
each department shall grant an additional step-increase (to be known as a 
longevity step-increase) beyond the maximum scheduled rate of the grade in 
which his position is placed, to each officer or employee for each three years of 
continuous service completed by him at such maximum rate or at a rate in excess 
thereof authorized by this section without change of grade or rate of basic 
compensation except such change as may be prescribed by any provision of law of 
general application. 

(1) No office: or employee shall be entitled to a longevity step-increase while 
holding a position in any grade above grade 10 of the General Schedule. 

(2) No officer or employee shall receive a longevity step-increase unless his 
current efficiency rating is “good” or better than “good,” and his service and 
conduct are certified as being otherwise satisfactory by the department. 

(3) No officer or employee shall receive more than one longevity step-increase 
for any three years of continuous service. 

(4) Each longevity step-increase shall be equal to one step-increase of the 
grade in which the position of the officer or employee is placed. 

(5) Not more than three successive longevity step-increases may be granted 
to any officer or employee. 

(6) The officer or employee shall have had, in the aggregate, not less than 
ten years of service in the position which he then occupies, or in positions of 
equivalent or higher class or grade. [Italics supplied.] 

As the temporary promotion of the employee in this case constituted 
a change in grade and rate, it follows that the longevity period which 
is required to be continuous without a change in grade or rate did not 
begin to run until June 11, 1950, when he was restored back to GS-3. 


Your submission is answered accordingly. 
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[B-108999] 


Leaves of Absence—Lump-Sum Payments—Temporary 
Employees—Repeal of 20-Day Limitation in Independent 
Offices Appropriation Act, 1951 


Inasmuch as the 20-day limitation on annual leave imposed after July 1, 1951, 
by section 601 of the Independent Offices Appropriation Act for 1952, was re- 
pealed and rendered inoperative by the Annual and Sick Leave Act of 1951, 
temporary employees, who upon separation received a lump-sum payment which 
included payment for annual leave accrued since July 1, 1951, on the 20-day per 
annum basis, are entitled to additional compensation to cover the difference in 
the amount of leave paid f«r and the amount which would have accrued at the 
rate of 30 days a year. 


Acting Comptroller General Yates to Shirley F. Thomas, Public 
Housing Administration, April 18, 1952: 

Reference is made to your letter of April 2, 1952, requesting decision 
whether because of enactment of Public Law 233, approved October 
30, 1951, 65 Stat. 672, you may certify for payment the voucher there- 
with transmitted proposing an additional lump-sum leave payment to 
Mary Lee Thorp for 20 hours annual leave. It appears that beginning 
June 19, 1951, the payee held a series of temporary appointments 
(not exceeding one month each) in the Richmond Field Office of the 
Public Housing Administration, and resigned COB September 21, 
1951, and was paid for 40 hours of annual leave based upon the 20-day 
annual leave restriction imposed by the so-called, “Douglas rider” in 
section 601 of the Independent Offices Appropriation Act for 1952, 
approved August 31, 1951, Public Law 137, 65 Stat. 291. 

The said section 601 was repealed as of the date of its enactment 
by section 207 (a) (7) of the Annual and Sick Leave Act of 1951, 65 
Stat. 682, approved October 30, 1951, Public Law 233. In the decision 
of November 20, 1951, B-106348, 31 Comp. Gen. 182, referred to by you, 
it was held that a permanent employee who had been separated and 
paid for accrued annual leave upon the basis of 20 days a year since 
July 1, 1951, was entitled to additional compensation covering days 
of leave which would have accrued upon the basis of 26 days a year. 
The references to “permanent” employee and to “26 days” a year 
in that decision were because of the fact that it was a permanent 
employee that was involved in that case. The holding in that decision 
is equally applicable to temporary employees who were separated 
between July 1, 1951, and October 30, 1951, and paid for accrued 
leave upon the basis of 20 days a year—temporary employees being 
entitled to the difference between the leave computed at 20 days a 
year and that at 30 days a year to which entitled at that time by virtue 
of repeal of the so-called “Douglas rider.” 

Accordingly, if otherwise properly computed, the voucher, which is 
returned herewith, may be certified for payment. 
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Pay—Service Credits—Credit for Midshipman or Cadet 
Service 


In computing the pay of enlisted members of the uniformed services, under sec- 
tion 202 of the Career Compensation Act of 1949, cadet and midshipman service 
in the Army, Navy and Coast Guard academies, on and after October 1, 1949 
(effective date of the act), may be counted as creditable service in determining 
the amount of their basic pay. 


Assistant Comptroller General Yates to the Secretary of Defense, 
April 21, 1952: 

Reference is made to letter from the Acting Secretary of Defense 
dated December 15, 1951, requesting decision whether time served as 
cadet and midshipman in the service academies on and after October 1, 
1949, may be counted by enlisted members of the uniformed services 
in the computation of their basic pay under the provisions of section 
202 of the Career Compensation Act of 1949, 63 Stat. 807. 

The said section 202 sets forth in detail the types of service credit- 
able in computing cumulative years of service to be counted by 
members of the unifcrmed services for determining the amount of 
basic pay to which entitled under that act. Express provision is not 
contained therein for the inclusion for such purpose of service 
as cadet or midshipman in the service academies. However, sub- 
paragraph (a) (6) of that section provides that in addition to the 
various types of service affirmatively set forth there may be counted— 
all service which, under any provision of law in effect on the effective date of 
this section is authorized to be credited for the purpose of computing longevity 
pay. 

Such provision contains no words of limitation as to the time of 
accrual of the service credits authorized thereunder, the limiting 
words therein contained referring only to the standard or measure 
for determining the nature of service authorized, i. e., that which was 
authorized for longevity pay purposes by any provision of law in 
effect when the provisions of section 202 of the Career Compensation 
Act became effective. In the absence of indication therein of an intent 
that the authorization contemplated covered only service credits that 
had accrued prior to October 1, 1949, under law which was in effect 
on that date, and considering that the general purpose of section 202 
of the 1949 act appears to have been to adopt and continue, for pur- 
poses of computing basic pay, then existing provisions of law which 
authorized service credits for longevity pay purposes, it is concluded 
that the quoted provisions of subparagraph (a) (6) authorize the 
counting by military personnel of any service performed on and after 
October 1, 1949, for the purpose of computing basic pay if such service 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 529 


was creditable for longevity pay purposes under law in effect on 
October 1, 1949. 

It has been held that enlisted personnel were entitled to credit for 
service as cadets or midshipmen in the academies of the Army, Navy, 
and Coast Guard for longevity pay purposes under the provisions of 
section 9 of the Pay Readjustment Act of 1942, 56 Stat. 363, as 
amended. 29 Comp. Gen. 331. Accordingly, since such statutory 
provisions were in effect on the effective date of section 202 of the 
Career Compensation Act of 1949, enlisted personnel properly may 
count such service performed on and after October 1, 1949, in the com- 
putation of their basic pay under the provisions of the said section 
202 of the 1949 act. 


[B-102045] 


Pay—Retired—Regular Navy Enlisted Men Holding Tem- 
porary Commissions—Retired Pay Restriction of Depart- 
ment of Defense Appropriation Act, 1952 


A temporary officer of the Regular Navy appointed pursuant to the provisions 
of section 302 of the Officer Personnel Act of 1947 who did not vacate his per- 
manent enlisted status may not be considered as an “officer” entitled to retire- 
ment under the act of May 13, 1908, as amended, which provides for the voluntary 
retirement of “officers” of the Navy upon completion of 30 years service. 


The retired pay restrictions of the Department of Defense Appropriation Act, 
1952, directed against commissioned personnel do not preclude the payment of 
retired pay to a permanent enlisted member of the armed services who, when 
retired as an enlisted man, was serving as a temporary commissioned officer 
entitled, under the provisions of section 316 (j) of the Officer Personnel Act of 
1947, to be retired in such higher temporary grade. 


A permanent enlisted man of the Navy who, upon retirement, is advanced 
on the retired list to the highest grade and rank in which he served under a 
temporary appointment as an officer pursuant to section 10 (b) (2) of the act of 
July 24, 1941, as amended, may not be considered as being a “commissioned 
member of the Regular Navy” within the meaning and intent of the provision in 
the Department of Defense Appropriation Act, 1952, and, therefore he would 
not be prevented by said act from receiving the retired pay of his commissioned 
grade. 


Assistant Comptroller General Yates to the Secretary of Defense, 
April 21, 1952: 

Reference is made to your letter of February 12, 1952, requesting 
decision on certain questions which have arisen concerning the appli- 
cation of the restriction contained in Title II (“Retired Pay”) of the 
Department of Defense Appropriation Act, 1952, 65 Stat. 423, against 
the payment of retired or retirement pay to certain members of the 
armed forces voluntarily retired after the date of enactment of the 
said act. The specific questions presented are as follows: 
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(a) Are the funds appropriated by the Department of Defense Appropriation 
Act, 1952, available for payment of retirement to a temporarily commissioned 
officer whose permanent status is enlisted, without specific approval of the Sec- 
retary of Defense? (Such an officer is presently retired pursuant to the provi- 
sions of 34 U. S. Code 431, with the rank in which serving at the time of retire- 
ment pursuant to 34 U. S. Code 410m.) 

(b) Does the provision of the Department of Defense Appropriation Act, 1952, 
referred to above prevent an enlisted man, who is retired pursuant to 34 U. S. 
Code 431, while serving in an enlisted rating and is subsequently advanced to a 
commissioned grade in which he previously performed satisfactory service 
(authorized by 34 U. S. Code 350i), from receiving the retired pay of his commis- 
sioned grade, if his retirement has not been justified in writing by the Secretary 
of Defense? 

The said provision in the Department of Defense Appropriation 
Act, 1952, Public Law 179, approved October 18, 1951, 65 Stat. 424, 
reads as follows: 

For retired pay and retirement pay, as authorized by law, of military per- 
sonnel on the retired lists of the Army, Navy, Marine Corps, and the Air Force, 
including the reserve components thereof; and retainer pay for personnel of 
the inactive Fleet Reserve; $345,000,000: Provided, That no part of such sum 
shall be used to pay the retired or retirement pay of any commissioned member 
of the Regular Army, Navy, Marine Corps, or Air Force who is voluntarily 
retired after the date of enactment of this Act, unless such member was retired 
because of (1) being unfit to perform the duties of his office, rank, grade, or 
rating by reason of a physical disability incurred in line of duty, or (2) achiev- 
ing the age at which retirement is required by law, or (3) whose application 
is approved in writing by the Secretary of Defense stating that the retirement 
is in the best interests of the service, or, is required to avoid cases of individual 
hardship. 


The act of March 2, 1907, 34 Stat. 1217, 34 U. S. C. 431, referred 
to in questions (a) and (b), provides that enlisted men of the Army, 
Navy, or Marine Corps who have served 30 years shall, upon making 
application therefor, be placed upon the retired list with 75 per cen- 
tum of the pay of his rank or rating. Section 316(j) of the Officer 
Personnel Act of 1947, 61 Stat. 868, 34 U. S. C. 410m, referred to in 
question (a), provides that officers serving in the grade of rear ad- 
miral or below under authority of Title III of this act by virtue of 
a temporary appointment shall, if retired while so serving, be retired 
in the grade in which serving with retired pay based on the active- 
duty pay to which they were entitled at the time of retirement unless 
otherwise entitled to higher retired grade or pay. Section 10 of the 
act of July 24, 1941, as amended by section 8 of the act of February 
21, 1946, 60 Stat. 28, 34 U. S. C. 350i, referred to in question (b), 
provides in pertinent part as follows: 

(b) (2) Personnel of the active list of the Regular Navy and Marine Corps 
and personnel of the Fleet Reserve and Fleet Marine Corps Reserve appointed 
or advanced under the authority of this Act shall, when subsequently retired, 
if not otherwise entitled to the same or higher grade and rank or retired pay, 
be advanced to the highest grade and rank in which, as determined by the Secre- 
tary of the Navy, they served satisfactorily under temporary appointments, 


and shall receive retired pay computed at the rate prescribed by law and appli- 
cable in each individual case but based upon such higher rank. 


It appears that the enlisted member referred to in question (b) 
was temporarily appointed a commissioned officer pursuant to the 
act of July 24, 1941, 55 Stat. 603, and upon termination of such tem- 
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porary appointment he reverted to his permanent enlisted status and 
thereafter served on active duty in such enlisted status. He was 
subsequently retired in his permanent enlisted grade and, upon re- 
tirement, “advanced” on the retired list in accordance with the pro- 
visions of section 8 of the act of February 21, 1946, supra, to the high- 
est commissioned officer rank in which he served satisfactorily, with 
the retired pay of such higher rank. In decision of October 28, 1946, 
26 Comp. Gen. 271, 275, it was held that the provisions of the said 
section 10 of the 1941 act, as amended, supra, affect only the retired 
rank and retired pay of enlisted men upon retirement and that such 
provision does not affect in any way the “office” held by such per- 
sonnel. That is to say, such an enlisted member retains the “office” 
of an enlisted man on the retired list. Consequently, a permanent 
enlisted man who, upon retirement, is “advanced” on the retired list 
to the highest grade and rank in which he served under a temporary 
appointment, pursuant to section 10(b)(2) of. the act of July 24, 
1941, as amended, supra, properly may not be considered as being 
a “commissioned member of the Regular * * * Navy” within 
the meaning and intent of the provision in the appropriation act, 
supra. Question (b) ‘is answered accordingly. 

Presumably the member referred to in question (a) was temporarily 
appointed a commissioned officer in the Regular Navy (or such ap- 
pointment continued in effect) pursuant to the provisions of section 
302 of the Officer Personnel Act of 1947, 61 Stat. 829, 830, which 
provides in pertinent part as follows: 

(ec) The following personnel may be temporarily appointed to grades in the 
Regular Navy or Marine Corps, except in the Nurse Corps of the Regular Navy, 
including the grades of warrant officer and commissioned warrant officer, not 
above lieutenant in the Navy and captain in the Marine Corps: 

(1) Commissioned warrant officers of the Regular Navy and Marine Corps. 

(2) Warrant officers of the Regular Navy and Marine Corps. 


(3) First-class petty officers and above in the Regular Navy and staff sergeants 
and above in the Regular Marine Corps. 


* * * * * s ® 


(e) The permanent, probationary, or acting appointments of those persons 
temporarily appointed in accordance with the provisions of this title shall not 
be vacated by reason of such temporary appointments, such persons shall not be 
prejudiced thereby in regard to promotion, advancement, or appointment in 
accordance with laws relating to the Regular Navy or Marine Corps, and 
their rights, benefits, privileges, and gratuities shall not be lost or abridged in 
any respect whatever by their acceptance of commissions or warrants hereunder: 
Provided, That, except as otherwise provided herein, no person who shall accept 
a temporary appointment under the provisions of this title shall, while serving 
thereunder, be entitled to pay or allowances except as provided by law for the 
position temporarily occupied: And provided further, That no person tempo- 
rarily appointed under the authority of this section shall suffer any reduction 
in pay and allowances to which he was entitled by virtue of his permanent 
status at the time of such temporary appointment nor shall he suffer any reduc- 
tion in pay and allowances to which he was entitled under a prior temporary 
appointment in a lower grade. 
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The temporary appointments made pursuant to the said section 
302 are made in the Regular Navy and the proviso in the said appro- 
priation act is directed against the payment of retired pay to com- 
missioned members of the Regular Army, Navy, etc. However, it will 
be noted that subsection (e) of the said section 302 expressly provides 
that the permanent appointment of such members shall not be vacated 
by acceptance of a temporary appointment and that their rights, 
benefits, and privileges shall not be lost or abridged by acceptance 
of such temporary commission. The member referred to in question 
(a) was retired pursuant toa law (34 U.S. C. 431) relating exclusively 
to retirement of permanent enlisted men of the Regular Navy. Such 
action presumably was taken on the basis of the rule stated in 28 
Comp. Gen. 536, that permanent enlisted members who are temporarily 
appointed commissioned officers of the Regular Navy pursuant to 
section 302 of the Officer Personnel Act of 1947, 61 Stat. 829, or whose 
temporary appointments are continued in effect under Title III of the 
said act, are not “officers” within the meaning of section 1453, Revised 
Statutes, relating to retirement for physical disability of “officers” 
of the Navy. Compare 29 Comp. Gen. 196. Applying such rule to 
the present case, the enlisted member referred to in question (a), may 
not be viewed as an “officer” entitled to retirement under the act of 
May 13, 1908, 35 Stat. 128, as amended, 34 U. S. C. 383, which provides 
tor the voluntary retirement of “officers” of the Navy upon completion 
of 30 years’ service and nothing has been found in the legislative 
history of the proviso restricting the use of funds for payment of 
retired or retirement pay which indicates that it was intended to 
preclude the payment of retired pay to a permanent enlisted member 
who, when retired as an enlisted man, was serving as a temporary com- 
missioned officer and, hence, was entitled under the provisions of 
section 316(j) of the Officer Personnel Act of 1947, to be retired in 
such higher temporary grade. Accordingly, question (a) is answered 
in the affirmative. 


[B--23395] 


Compensation—Overtime, Premium Pay, Night Differen- 
tial—Wage Board, Etc., Employees in Positions Carrying 
Dual Designations and Compensation Rates 


The overtime, holiday, and night differential compensation of wage board em- 
ployees of the Department of the Army occupying positions carrying dual designa- 
tions (such as deckhand-diver) in which different rates of compensation for 
the two kinds of work are fixed to conform with the practice prevailing in 
private industry, may be determined by the wage board in accordance with com- 
mercial practices. 
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Comptroller General Warren to the Secretary of the Army, April 
23, 1952: 

Reference is made to letter of September 6, 1951, from the Acting 
Secretary of the Army, requesting decision with respect to the applica- 
tion of the decision of January 16, 1946, B—23395, to overtime, holiday, 
and night differential pay under a reported change in the employ- 
ment situation in respect of the class of employees that were covered 
in that decision. 

The decision of January 16, 1946, was based upon a reported situa- 
tion in which a person regularly employed as lockmaster, CPC-7, 
at $2,430 per annum was intermittently employed as a diver at $20 
per day, and it was held in that decision that the employee was en- 
titled to straight time only for daytime duty performed as diver plus 
10 percent night differential for that portion of the diving duty 
which was rendered after 6:00 p. m., irrespective of whether it was 
performed within or outside the 40-hour basic work week, and that 
while such services might be counted toward the 40-hour basic work 
week, overtime compensation properly was based upon the rate of 
compensation of his regular position as lockmaster. That conclusion 
was based upon the premise that under the facts there considered an 
employee’s regular position is the one for which he primarily was 
employed and in which the greater portion of his time is devoted and 
that under the laws applicable to the reported facts overtime com- 
pensation and holiday premium pay were required to be computed 
upon the basic pay for such regular position. 

However, under the facts as they now exist, a statement of which 
accompanied your submission, the view is expressed that the conclusion 
reached in the said decision of January 16 should be modified. The 
statement of facts is as follows: 

* * * The diving duty may be required of lockmasters and damtenders on 
inland waterways, or of deckhands or other vessel employees engaged in the 
operation of dredges and other floating plant equipment. The great variation 
in rates of pay for the two kinds of duty and the impossibility of forecasting the 
time, frequency, or duration of emergencies requiring performance of diving 
duty make it impossible to establish a single rate of pay which would be payable 
for all hours worked. Accordingly, it has been necessary to establish jobs carry- 
ing dual designations (such as deckhand-diver) with different rates of pay for 
the two kinds of work (such as $1.50 per hour as deckhand and $5.00 per hour 


as diver). 

* * * In actual practice, however, the employee occupies a dual position 
with two rates of pay officially established so that neither should properly be 
considered as a “regular” rate to the exclusion of the other. 

The 1946 submission also stated that pay for diving duty was Axed adminis- 
tratively on a per diem basis, but that wage board procedures were not utilized. 
That was a true statement of the situation then prevailing, but in the interim it 
has been found necessary to adopt local prevailing rates of pay in order to assure 
working conditions substantially equal to those offered by competing private 
employers. Accordingly, rates for diving duty are now ixed on an hourly 
basis in accordance with the findings of locality surveys conducted by the Army- 
Air Force Wage Board, bringing the individuals involved clearly vithin the 
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forty-hour statute of 1934. In the course of such wage surveys, it has become 
increasingly evident that continued application of the rule set forth in your 1946 
decision coustitutes a substantial impediment to full equalization of wages with 
private employers due to the different methods used in computing premium pay. 
The Chief of Engineers has determined that the existing practice in private 
industry is to pay premium rates (for overtime, holiday, or night work) based 
upon the rate upplicable to the work actually performed during those hours. 
The Department desires to conform to that practice in the interest of preserv- 
ing its fundamental policy of paying prevailing locality wage rates for occupa- 
tions not subject to statutory salary schedules. 


The facts recited in the foregoing statement differ from those con- 
sidered in the said decision of January 16 in that diving duty now is 
specifically included in the job designations of lockmasters or deck- 
hands, whereas formerly it was not so included, but nevertheless was 
required of such employees. Also, the rate of compensation for diving 
duty now is fixed by wage board procedures to conform with pre- 
vailing practices of the industry, whereas formerly such compensation 
was fixed administratively. 

With respect to the authority of Federal wage boards to adjust all 
elements of a wage program to conform with commercial! practices, it 
was held in decision of February 7, 1946, 25 Comp. Gen. 584, that all 
such wage elements not otherwise fixed by statute or established rule 
applicable to Federal personnel may be so adjusted without prior 
legislative authority. Accordingly, under the facts reported the 
question of premium pay for work as a diver on holidays—divers’ 
compensation now being fixed by wage board procedures—would be 
for determination by the wage board and clearly such determination 
may take into consideration the practices followed in private industry. 
Also, with respect to overtime compensation, since the statute under 
which such payments now are made for diving duty—the act of March 
28, 1934, 5 U.S. C. 673c—does not prescribe the method of computation 
where work is performed in two separate positions during the same 
administrative work week at different rates of pay, it reasonably may 
be concluded that commercial practices likewise may be considered in 
determining the overtime compensation payable in such cases. In 
that connection compare the conclusion reached in decision of April 9, 
1948, 27 Comp. Gen. 613, with respect to compensation of wage board 
employees for travel time, and the reasons upon which that conclusion 
was based. 


[B-107906] 


Medical Treatment—Private—Servicemen Injured in Auto- 
mobile Accident—Disposition of Insurance Proceeds 


Where a serviceman while on leave of absence was involved in an automobile 
accident sustaining injuries which necessitated hospitalization at a civilian 











Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 535 


hospital, there being no Government medical facilities available in the vicinity 
of the accident, and the hospital was partially reimbursed by an insurance 
company, the Government is liable only for the difference between the total 
amount of the cost of the medical treatment furnished and the amount paid to 
the hospital by the insurance company. 


Assistant Comptroller General Yates to Maj. J. M. Cook, Jr., Depart- 
ment of the Air Force, April 23, 1952: 

By letter dated January 30, 1952, the Director of Finance for- 
warded to this Office your third endorsement of July 11, 1951, with 
enclosures, requesting decision as to the legality of payment in full 
on a voucher stated in favor of St. Luke’s Methodist Hospital, Cedar 
Rapids, Iowa, in the amount of $555.40, covering hospitalization 
expenses incurred by Corporal Donald G. Culberson, AF 17 273 623, 
1050th Air Force Police Squadron, under the circumstances set forth 
in the enclosures. 

It appears that Corporal Culberson was on authorized leave from 
December 2 to 16, 1950, and that on December 9, 1950, while driving 
alone in his father’s automobile, he was involved in an accident and 
sustained injuries which necessitated hospitalization and treatment 
in a civilian hospital. No Government medical facilities were avail- 
able in the vicinity of the accident. It further appears that Gene 
Culberson, the enlisted man’s father, carried an automobile insurance 
policy which contained a medical expense endorsement providing for 
the payment of medical expenses up to $300 for each person injured 
in the car. In a letter dated February 23, 1951, the father stated 
that he was told by the insurance company that he “didn’t have to 
pay anything” and that the $300 he received “was mine.” 

In a letter dated July 26, 1951, from the Iowa Farmers Mutual 
Insurance Company, Des Moines 9, Iowa, to the Adjutant, Offutt 
Air Force Base, Omaha, Nebraska, it is stated that while it is not 
possible to furnish a photostatic copy of the insurance policy issued 
to Gene Culberson, “the policy did provide liability and property 
damage coverages, comprehensive, collision and medical endorsement ;” 
that “A settlement has been made with Gene Culberson covering 
collision damage to his automobile;” and that “A settlement has 
been made with Donald G. Culberson in the amount of $300.00 which 
is the limits of our medical expense coverage inasmuch as his total 
hospital expense amounted to $466.00.” 

By letter dated October 24, 1951, the insurance company forwarded 
to the Chief, Adjudications Branch, Settlements Division, Headquar- 
ters, Air Force Finance Center, Denver, Colorado, a photostatic copy 
of the check issued in settlement under the medical expense endorse- 
ment. The face of said check shows that it was made payable to the 
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order of Donald G. Culberson and St. Luke’s Methodist Hospital, in 
the amount of $300, “In full settlement of claim growing out of M. E. 
which occurred on or about December 9, 1950, at Tipton, lowa BASIS 
OF SETTLEMENT: Paid $300.00 on M. E., limits of policy. Total 
St. Luke’s Hospital bill $466.40.” On the reverse side of the check 
is a statement “ALL PAYEES MUST ENDORSE THIS DRAFT 
RECEIPT OF THE AMOUNT OF THE DRAFT IS HEREBY 
ACKNOWLEDGED AND ACCEPTED BY THE UNDER- 
SIGNED PAYEE(S) AS A SETTLEMENT IN FULL OF THE 
CLAIM OR ACCOUNT STATED ON THE FACE,” followed by 
endorsements of “Gene Culberson,” “St. Lukes Methodist Hospital, 
by C. G. Black—Off. Mgr.,” and “Donald G. Culberson.” 

While the insurance policy, or a copy thereof, issued to Gene Culber- 
son has not been furnished, it is understood that the standard clause in 
automobile liability policies for the payment of medical expenses, 
provides substantially for payment “to or for each person” who sus- 
tains body injuries, etc., as a result of an accident involving the auto- 
mobile concerned. Such clause obviously has for its purpose the 
payment or reimbursement (within the limits thereof) of expenses in- 
curred by the injured person and is not intended to enrich the insured. 
Since the settlement check was made payable jointly to the enlisted 
man and the hospital, it must be presumed in the absence of evidence 
to the contrary, that the insurance policy here involved provided for 
payment to Corporal Culberson—the injured party—or for him, and 
not to the person to whom the policy was issued unless in the form of 
reimbursement of medical expenses paid by him. 

The enlisted man and the hospital, by their endorsement of the 
check issued in their favor by the insurance company in settlement 
of its obligation under the insurance policy to pay the medical ex- 
penses of the injured enlisted man to the extent of $300, in legal con- 
templation acknowledged receipt of that amount toward the payment 
of his hospital expenses. Their action in releasing the check to Gene 
Culberson—a person not a party to the settlement represented by the 
check—and permitting him to receive and retain the proceeds thereof, 
reduced by the amount of such check any obligation which the Govern- 
ment otherwise may have assumed in connection with the medical 
and hospital expenses of the enlisted man. Accordingly, you are ad- 
vised that payment on the voucher, if otherwise proper, is authorized 
only for the difference between the amount shown thereon and the 
$300 heretofore paid by the insurance company. 

The voucher and related papers transmitted with your endorsement 
are returned herewith. 
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[B-108638] 


Classification—Position Reallocations—Salary Rates— 
Saved Compensation 


Under the saved compensation provision of the Federal Employees Pay Regu- 
lations saving to employees salaries attached to positions reallocated downward, 
employees who occupied positions which were reallocated downward subsequent 
to the effective date of title VI of the Classification Act of 1949, are entitled to 
the saved pay benefits of the regulation only if they continue to occupy the same 
positions. 


Comptroller General Warren to the Secretary of Agriculture, April 
23, 1952: 


Reference is made to letter of March 18, 1952, from the Assistant 
Secretary, requesting decision whether the saving clause as promul- 
gated by the Civil Service Commission in section 25.103e of the Fed- 
eral Employee’s Pay Regulations effective August 18, 1951, would 
enable employees, who are downgraded in three cases illustrated in 
your submission, to retain the compensation received as of the effective 
date of the action taken to reduce the grade of the position. The three 
eases which are said to have arisen since August 18, 1951, are stated 
as follows: 


1. The position was allocated to CAF-6 prior to October 1949. It was con- 
verted to GS-6 in accordance with provisions of the Classification Act of 1949. 
The Civil Service Commission conducted a post-audit in November of 1951 and 
determined that the proper grade of the position as it was operating was GS—4. 
During the period October 1949, to November 1951, the actual work of the incum- 
bent of the position had not changed. 

2. Prior to October 1949, the position was allocated to Engineer, P-3, and 
was converted to GS-9 in accordance with the provisions of the Classification 
Act in October 1949. In July 1951, the Department on post-audit determined 
that the position was properly that of Foreman of Construction and Maintenance, 
CPC-9. The actual duties of the incumbent did not change during the period 
prior to October 1949, to the time of the post-audit in July 1951. 

3. The position was allocated to CAF-11 prior to 1941, at a time when the par- 
ticular program was going at full speed. By 1948, the program had been reduced 
in volume and intensity. The present incumbent was placed in the grade 11 
position in 1947. It was converted to GS-11 in accordance with provisions of 
the Classification Act of 1949. The incumbent has performed precisely the same 
duties since 1947. The basic functions remain the same, but the intensity and 
relative importance of the work has decreased to where the position is now prop- 
erly allocable to GS-9. 


Section 25.103e of the Federal Employee’s Pay Regulations Z 1-317, 
Federal Personnel Manual provides as follows: 


Employees who on the effective date of Title VI of the Classification Act of 
1949 occupied positions (1) which immediately prior to such date were subject 
to the Classification Act of 1923, as amended, (2) which were initially allocated 
to any of the grades of the Classification Act of 1949 in the manner prescribed 
therein, and (3) which thereafter are reduced below such grade, may continue 
to receive the same rates of basic compensation which they received on the 
effective date of the action taken to reduce the grade of such position, so long 


as they remain in the same positions which they occupied on the effective date 
of Title VI. 
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There appears no doubt but that employees of the classes covered by 
examples 1 and 2 are entitled to the benefits of the above Civil Service 
Regulation so long as they continue to occupy the same position. 

The situation of the employee covered by the third example is not 
so clear. While it is stated that the employee has performed “pre- 
cisely the same duties since 1947,” it also is stated that the intensity 
and relative importance of the work has decreased to a point where 
the position now is properly allocable to GS-9. The Secretary’s letter 
fails to state when this decrease in intensity and relative importance 
took place, and whether the change was such as to create a new or 
different position—a matter for determination solely by the Depart- 
ment or by the Civil Service Commission. Under the circumstances 
this Office is unable to rule upon the question but it may be said that 
only if the employee continues to occupy the same position which he 
occupied upon the effective date of Title VI of the Classification Act 
of 1949, 63 Stat. 959, would he be entitled to the benefits of the cited 
regulation. 

The submission is answered accordingly. 


[B-108921] 


Transportation—Dependents—Military, Naval, Ete., Per- 
sonnel 


Under the provisions of the Career Compensation Act of 1949 authorizing trans- 
portation of dependents of members of the uniformed services upon change of 
permanent station, a member whose child becomes 21 years of age—and thereby 
disqualified as a dependent—after the effective date of the orders and before 
the travel is performed is not entitled to transportation of the child at Govern- 
ment expense. 


Assistant Comptroller General Yates to Lt. R. G. Seelos, Depart- 
ment of the Navy, April 23, 1952: 

There has been received by letter from the Judge Advocate General 
of the Navy, dated April 1, 1952, your letter of March 5, 1952, trans- 
mitting a voucher in favor of Rear Admiral Thomas G. W. Settle, 
USN, in the amount of $66.96 as monetary allowance for travel of 
his son, and requesting decision as to whether payment thereon is au- 
thorized under the circumstances involved. 

It appears that by Bureau of Naval Personnel Orders dated July 
18, 1951, Rear Admiral Settle was detached from duty in Naval Op- 
erations, Navy Department, and from such other duty as had been 
assigned him and directed to proceed to New Orleans, Louisiana, to 
report to the Commandant, Eighth Naval District, for duty as his 
relief as Commandant, Eighth Naval District, a delay until August 
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1, 1951, being authorized. It is disclosed that the officer’s wife traveled 
from Washington, D. C., to New Orleans, by privately owned auto- 
mobile, October 1 to 6, 1951; that reimbursement for her travel was 
effected by you; and that his son traveled from Syracuse, New York, 
to New Orleans, Louisiana, by commercial air December 19 to 20, 
1951. The present claim is for reimbursement for the son’s travel not 
to exceed the cost on a mileage basis from Washington, D. C., to New 
Orleans, it being indicated that the son was born on August 5, 1939, 
and therefore twenty years of age when the orders of July 18, 1951, 
were issued but twenty-one before the travel was performed. 

Section 303 (c) of the Career Compensation Act of 1949, 63 Stat. 
814, provides that “under such conditions and limitations and for 
such ranks, grades, or ratings, and to and from such locations as may 
be prescribed by the Secretaries concerned, members of the uniformed 
services when ordered to make a change of permanent station shall 
be entitled to transportation in kind for dependents or to reimburse- 
ment therefor, or to a monetary allowance in lieu of such trans- 
portation in kind at a rate to be prescribed * * *.” Section 102 
(g) of said act, 63 Stat. 804, specifically provides, inter alia, that the 
term “dependent” shall include at all times and in all places the law- 
ful wife and unmarried legitimate children, under twenty-one years 
of age, of any member of the uniformed services, and that it shall in- 
clude, “unmarried legitimate children, over twenty-one years of age, 
of such member who are incapable of self-support because of being 
mentally defective or physically incapacitated, and who are in fact 
dependent on such member for over half of his or her support.” Thus, 
the law providing for transportation of dependents of service per- 
sonnel upon permanent change of station clearly authorizes trans- 
portation at Government expense for unmarried legitimate children 
over twenty-one years of age only when such children are incapable 
of self-support because of being mentally defective or physically 
incapacitated and who are in fact dependent on the member involved 
for over half of their support. There is no suggestion in the present 
case that the son is incapable of self-support. 

With certain exceptions not here material, dependents of service 
personnel may be furnished transportation at Government expense 
only if it be shown that the person or persons involved were in fact 
qualified as dependents within the meaning of controlling law and 
regulations on the effective date of change of station orders. But re- 
specting the situation where a child becomes twenty-one years of 
age, thereby being disqualified as a dependent, after the effective date 
of the orders and before the travel is performed, it has been held under 
prior legislation that reimbursement for travel actually performed 
after the child’s twenty-first birthday is not authorized. B-67719 
dated October 16, 1947. This Office finds no basis to reach a different 
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conclusion under the above-mentioned provisions of the Career Com- 
pensation Act. 

Accordingly, since Admiral Settle’s son was twenty-one years of 
age when the travel was performed, payment of a monetary allowance 
for his travel is not authorized. The voucher and supporting papers 
will be retained in this Office. 


[B-104995] 


Property—Private—Reimbursement for Expenditures for 
Lands, Rights-of-Way and Easements for Levees 


Expenditures which are made by Levee Districts in providing lands, rights-of- 
way or easements required for set-backs of Mississippi River levees, may be reim- 
bursed in amounts found by Chief of Engineers to be reasonable in accordance 
with local legal procedure or custom, as provided in the act of August 18, 1941, 
and the amendment to the said act limiting such reimbursements to the actual 
market value does not require reductions of estimated salvage value of improve- 
ments on the land which are moved rather than acquired by the United States. 


Comptroller General Warren to the Secretary of the Army, April 
29, 1952: 

Consideration has been given to your letter of September 21, 1951, 
with enclosures, requesting a decision as to whether reimbursements 
to Levee Districts for expenditures made in providing lands, rights-of- 
way or easements for levee and related works, are governed by para- 
graph (d) of section 3 of the act of August 18, 1941, 55 Stat. 643 (33 
U.S. C. 7022-12 (d) ) that is, to actual expenditures found reasonable, 
or whether in view of the amendment to that statute contained in the 
act of December 22, 1944, 58 Stat. 894, such reimbursements are limited 
to the actual market value, that is, the appraised value less salvage 
value of improvements retained by the owners affected. 

It is stated in your letter that pursuant to local custom and legal 
procedure established through many years of precedent, the Levee 
District, hereinafter referred to as the District, appropriated the 
necessary lands referred to in your letter; that it negotiated with the 
owners for reimbursement therefor; and that it proceeded with ar- 
rangements for moving the improvements. Further, it is stated that 
the appraisals of the value of the rights-of-way made by the District 
and the Government were identical, namely, $5,395; that the District 
advertised for the removal of the improvements and awarded the 
contract for same for $17,975; that in addition, owners of Tracts 3A 
and 12 moved their improvements at costs of $205 and $850, respec- 
tively, or a total removal cost of $19,030; that the Government’s 
appraisal of all the improvements was $19,125, with an estimated 
salvage value of $1,955, or a net value of $17,170; and that the sum 
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of $1,860 represents the difference between the actual cost to the 
District for the removal of the improvements and the Government’s 
appraisal of same, less salvage value. 

It appears from the briefs prepared by the Board of Commissioners 
for the District and the President, Mississippi River Commission, as 
supplemented by oral arguments and additional data submitted to 
this Office by a representative of the Board that the District takes 
the position that the only authority for affecting reimbursement is 
contained in paragraph (d) of section 3 of the Flood Control Act 
of 1941, supra, that is, on the basis of “actual expenditures * * * 
found by the Chief of Engineers to be reasonable” which does not 
necessitate any deduction for the salvage value of improvements in 
cases where there is in fact no taking of the improvements and title 
thereto continues in the owner. 

In support of the arguments on behalf of the District, it is pointed 
out that under the law of Louisiana—as to which see Danziger v. 
United States, 93 F. Supp. 70—the riparian owner along navigable 
streams holds his land subject to a servitude for levee purposes and 
that the law authorizes the appropriation of property for such pur- 
poses and payment therefor at a price not to exceed the assessed value. 
In the latter connection, it is urged that the sole purpose of the afore- 
said amendment to the original act was to authorize payment of the 
actual market value as “reasonable” regardless of the State law limit- 
ing payments for property taken to local tax assessment values, a 
procedure consistent with the court’s finding in the case of Tilden v. 
United States, 10 F. Supp. 377. It is pointed out that under the pre- 
vailing procedure in Louisiana, the owner is not paid for the value 
of the improvements; that in fact he is paid nothing for improvements 
whatsoever; that the Levee Board, utilizing the competitive bidding 
system, awards a contract—to which the owner ig not a party—for 
the removal of the buildings and improvements from the right-of-way 
and relocation of same and that accordingly there should be no deduc- 
tion for salvage value. With respect to this particular instance, it is 
stated that the improvements were not taken; that they were moved; 
and that the owner retained title thereto continuously. Also, it is 
stated that it is the accepted practice to reestablish utilities such as 
roads, highways, power lines, railroads, etc., without additional cost 
to the owners except for betterments and that there is no reason why 
the same practice should not obtain in moving improvements such as 
here involved. 

Concerning the manner in which appraisals for lands and improve- 
ments for flood controi purposes actually are made, there has been 
forwarded for use in consideration of the matter, copy of letter of 
November 14, 1951, from the District Engineer at New Orleans setting 
forth the various methods employed in making of appraisals and 
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stating that in addition he has recently instituted the practice of 
making engineering estimates of the fair and reasonable cost for re- 
moving and relocating the improvements on a new site in instances 
when such action is proposed by the Levee Board after competitive 
bidding in accordance with local procedure and custom; that the 
“appraised value,” “estimated salvage value” and the engineering esti- 
mate of the fair and reasonable cost of moving the improvements are 
now all considered in determining the reasonableness and legal sufli- 
ciency for reimbursement of the cost to the Levee Board for providing 
rights-of-way; and that in 1946, when the instant right-of-way was 
required, only an appraisal of the fair market value and an estimate of 
the salvage value were made; and that the practice of preparing an 
engineering estimate of the moving cost had not been established at 
that time. 

Paragraph (d) of section 3 of the aforesaid act of August 18, 1941, 
55 Stat. 643, and the amendment contained in said act of December 22, 
1944, 58 Stat. 894, provide as follows: 

The Chief of Engineers, with approval of the Secretary of War (now Secre- 
tary of the Army) shall reimburse local authorities for actual expenditures 
found by the Chief of Engineers to be reasonable, for providing at the request 
of the United States, in accordance with local legal procedure or custom, 
rights-of-way and flowage easements required for future set-backs of main-line 
Mississippi River levees. 

Paragraph (d) of the Lower Mississippi River item in section 3 of the Flood 
Control Act of August 18, 1951, is hereby construed to authorize reimbursement 
for the actual market value of lands, rights-of-way, and easements, furnished 
subsequent to August 18, 1941, for set-backs of main-line Mississippi River 
levees, regardless of State laws limiting payments to local tax assessment 
valuations. 

It appears clear from the legislative history of the involved pro- 
visions of the 1944 statute that the amendment was intended to oper- 
ate merely as an amplification of the original act of 1941, to permit 
reimbursement to the local authorities on the basis of “actual market 
value” regardless $f state laws limiting payments to local tax assess- 
ment valuations. See page 10, House report 2051, 78th Congress, of 
conference on H. R. 4485 which became the act of December 22, 1944, 
58 Stat. 894. Accordingly, since under the 1941 act the District is 
entitled to reimbursement by the United States for the “actual ex- 
penditures found by the Chief of Engineers to be reasonable” in 
accordance with local legal procedure or custom, and the 1944 amend- 
ment was not intended to effect any change therein where the improve- 
ments are moved rather than acquired by the United States the said 
Chief of Engineers with the approval of the Secretary of the Army 
properly may reimburse the District for the actual cost of moving of 
the involved improvements without deduction for the estimated salvage 
value. Danziger v. United States, supra. Cf. Central Power & 
Light Co. v. Willacy County, 14 S. W. 2d. 102; City of San Antonio v. 
Fike, 224 S. W. 911. 


Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 543 


[B-106875] 


Appropriations—Availability—Balances Merged With Fol- 
lowing Year Appropriation 


The personal services limitation in the appropriation for the Federal-aid airport 
program, Federal Airport Act contained in the Department of Commerce 
Appropriation Act, 1952 is applicable only to the funds appropriated therefor 
in the 1952 act and does not apply to any of the 1951 funds merged with the 
1952 appropriation. 31 Comp. Gen. 275, overruled. 


The personal services limitation on the funds appropriated for the Tongass 
Forest Highways, Alaska, and the Inter-American Highway contained in the 
Department of Commerce Appropriation Act, 1952, is applicable only to the 
appropriations made therein and does not apply to any balances of prior ap- 
propriations for such purposes merged with the 1952 appropriations. B-106306, 
December 12, 1951, overruled. 


Comptroller General Warren to the Secretary of Commerce, April 
29, 1952: 

teference is made to your letter of March 3, 1952, requesting re- 
consideration of Office decision of January 11, 1952, B-106875, 31 
Comp. Gen. 275, in the light of the more recent Office decision of 
February 8, 1952, B-107905, 31 Comp. Gen. 368, to you, which held 
that the limitation of not to exceed $5,646,654 on personal services 
under the appropriation “Seventeenth decennial census” contained 
in the Department of Commerce Appropriation Act, 1952, Public 
Law 188, 82d Congress, 65 Stat. 587, was applicable only to the new 
funds appropriated therein and had no application to the unobligated 
balance of the fiscal year 1951 appropriation with which the 1952 
appropriation was merged. 

It was held in the decision of January 11, 1952, that the limitation 
of not to exceed $1,937,447 on personal services under the appropri- 
ation “Federal-aid airport program, Federal Airport Act” contained 
in the cited 1952 appropriation act was applicable to all funds under 
that appropriation including the.fiseal year 1951 funds merged there- 
with. That conclusion was based upon the belief that the Congress 
intended to limit obligations for personal services under the total 
amount of the appropriation available for planning, research and 
administrative expenses of the Federal-aid airport program during 
the fiscal year 1952 to the maximum amount of $1,937,447 specified 
therein. That belief was derived from the known legislative policy 
to restrict personnel ceilings to the minimum requirements and the 
fact that no 1951 funds for planning, research and administrative 
expenses including personal services were set forth in the 1952 budget 
as being available during the fiscal year 1952. 

However, it must be conceded that the limitation on personal 
services in the appropriation for the Federal-aid airport program is 
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specifically made applicable only to the $2,700,000 available as one 
fund for necessary planning, research and administrative expenses. 
Also, it is admitted that the legislative history does not specifically 
show that the Congress intended for the personal services limitation 
to apply to any of the 1951 funds merged with the 1952 appropriation. 
In fact, the use of the merger proviso each year under this appropri- 
ation appears to have been solely for the simplification of accounting 
records without affecting the purposes for which the funds were 
available. Moreover, the fact that the proviso merges the 1951 
funds—which were otherwise available for obligation through June 
30, 1953—with this appropriation, as well as the legislative history, 
affords a basis for holding that the Congress was aware that funds 
other than the said $2,700,000 were available for personal services. 
If the Congress had so desired, it easily could have made the restriction 
applicable to all funds available for this program rather than specifi- 
cally making it applicable only to the $2,700,000 of new funds therein 
appropriated. 

Upon reconsideration of the question presented, there thus appears 
to be ample justification for the conclusion that the limitation on per- 
sonal services in the appropriation for the Federal-aid airport program 
1s applicable only to the funds appropriated therefor in the 1952 act. 
It is so concluded and the decision of January 11, 1952, B-106875, is 
hereby reversed. Likewise, the limitation on personal services under 
the appropriations for the Tongass Forest Highways, Alaska, and the 
Inter-American Highway contained in the cited 1952 appropriation 
act may be regarded as applicable only to the appropriations made 
therein as distinguished from prior appropriations for such purposes, 
notwithstanding the decision of December 10, 1951, B-106306, which 
is also hereby reversed. 


[B- 109167] 


Pay—Saved Pay and Allowances—Involuntary Enlistment 
Extension 


The saved pay provisions of section 515 of the Career Compensation Act of 1949 
are fixed in the act to expire not later than June 30, 1952, and, therefore, an 
enlisted member of the armed forces, in receipt of saved pay benefits under the 
act, whose enlistment is involuntarily extended beyond June 30, 1952, under 
section 2 of the act of June 19, 1951, is not entitled to continue to receive such 
benefits after that date. 


Assistant Comptroller General Yates to the Secretary of Defense, 
April 30, 1952: 


Reference is made to your letter of April 14, 1952, requesting decision 
as to whether an enlisted member of the armed forces in receipt of 
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pay and allowances saved to him by section 515 of the Career Com- 
pensation Act of 1949 whose enlistment is involuntarily extended 
beyond June 30, 1952, will be entitled to such saved pay and allowances 
notwithstanding the terminal provisions of the said section 515. 

Section 1 of the act of July 27, 1950, 64 Stat. 379, as amended, 
provided that “until July 9, 1951, the President shall be authorized 
to extend all enlistments” in the armed forces of the United States 
for a period not to exceed twelve months. The said section 1 was 
amended by section 2 of the act of June 19, 1951, 65 Stat. 88, by 
striking out “July 9, 1951” and inserting in lieu thereof “July 1, 1953” 
so as to authorize the President until July 1, 1953, to involuntarily 
extend enlistments and by adding at the end of such section a new 
sentence as follows: 

No person whose enlistment has been extended heretofore or hereafter for 
twelve months pursuant to this Act shall have his enlistment extended for 
any additional period of time under this Act. 

Enlistments expiring during the period July 27, 1950, to July 8, 
1951, were involuntarily extended for a period of one year by Execu- 
tive Order No. 10145, dated July 27, 1950, and enlistments expiring 
during the period July 9, 1951, to June 30, 1952, were extended for a 
period of one year by Executive Order No. 10270, dated July 6, 1951. 
Executive Order No. 10345, dated April 17, 1952, extended for a 
period of nine months all enlistments which shall expire after June 
30, 1952, and prior to July 1, 1953, and which have not been extended 
heretofore for twelve months by Executive Orders Nos. 10145 or 
10270. 

It is indicated in the memorandum accompanying your letter that 
the act of July 27, 1950, as amended, and the executive orders issued 
pursuant thereto, have had the effect of postponing the date of expira- 
tion of enlistment for the period of time specified in said executive 
orders. 

Section 2 of the act of July 27, 1950, supra, provides as follows: 

Personnel of the uniformed services entitled to benefits under section 515 of 
the Career Compensation Act of 1949 (63 Stat. 831) shall not suffer any reduction 
in total compensation by reason of any extended service performed under the 
terms of this Act. 

Section 515 of the Career Compensation Act of 1949, 63 Stat. 831, 
provides in pertinent part as follows: 

(a) No member serving on active duty on the effective date of this Act shall, 
prior to July 1, 1952, and while serving on continuous active duty, including 
for the purpose of such continuous active-duty service in a reenlistment entered 
into within three months from the date of last discharge, suffer any reduction 
by reason of this Act in the total compensation which he is entitled to receive 


under any provision of law in effect on the day immediately preceeding such 
effective date * * * 


(b) Any member who, on the effective date of this Act, is serving in an enlist- 
ment contracted prior to the date of enactment of this Act, or any member whose 
enlistment terminated in the period between the date of enactment and the 











546 DECISIONS OF THE COMPTROLLER GENERAL [31 


effective date of this Act, both dates inclusive, and who has entered into a new 
enlistment within one month of such termination shall not, prior to the expira- 
tion of the enlistment or reenlistment described above, or July 1, 1952, whichever 
is earlier, suffer any reduction by reason of this Act in the total compensation 
which he is entitled to receive under any provision of law in effect on the day 
immediately preceding the effective date of this Act * * * 


The second proviso of subsection (b) contains a similar limitation. 
Subsection (a) provides that no member serving on active duty on 
the effective date of the Career Compensation Act, and while serving 
on continuous active duty, shall suffer a reduction in total compensa- 
tion by reason of that act “prior to July 1, 1952” and subsection (b) 
provides that no such member shall suffer such a reduction by reason 
of the said act prior to the expiration of the enlistments or reenlist- 
ments specified therein “or July 1, 1952, whichever is earlier.” Hence, 
it will be seen that the savings provisions of the Career Compensation 
Act of 1949 are not necessarily effective until the expiration of enlist- 
ments or reenlistments specified therein, without limitation as to 
time, but only until the expiration thereof or until June 30, 1952, 
inclusive, whichever is earlier. Section 2 of the act of July 27, 1950, 
supra, provides that personnel of the uniformed services entitled to 
saved pay benefits under the Career Compensation Act shall not 
suffer any reduction in total compensation “by reason of any extended 
service performed under the terms of this Act.” The said section 2 
does not provide that the savings provisions of section 515 of the 
Career Compensation Act will remain in effect “during” the period of 
such involuntary extension of enlistment but instead provides that 
such savings provisions will not be lost or terminated “by reason of” 
such extended service. In other words, the effect of section 2 of the 
act of July 27, 1950, is to include within the meaning of the term 
“continuous active duty” and enlistments and reenlistments specified 
in section 515 of the Career Compensation Act the period of extended 
service performed under the said act of July 27, 1950, but it does not 
modify the termination date of June 30, 1952, previously fixed in 
section 515 of the Career Compensation Act as the latest effective 
date for expiration of the saved pay provisions thereof. Saved pay 
terminated on June 30, 1952, will not be terminated “by reason of” 
any extended service under the act of July 27, 1950, but by reason of 
such previously fixed termination date in the Career Compensation 
Act, which applies whether a member be serving in an original enlist- 
ment or an extended enlistment on that date. It follows that the 
savings provisions of section 515 of the Career Compensation Act 
will expire not later than June 30, 1952, notwithstanding the fact 
that an enlisted man’s period of enlistment was involuntarily extended 


beyond that date by the act of July 27, 1950. Your question is 
answered accordingly. 
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Pay—Retired—Cadet or Midshipman Service—Computa- 
tion Under Career Compensation Act of 1949 


An officer of the Regular Navy who was retired prior to the enactment of the 
Career Compensation Act of 1949 and who performed active duty subsequent to 
the enactment of such act is entitled, upon release from active duty, to credit for 
midshipman service in determining the percentage factor to be used in the com- 
putation of retired pay under section 516 of the act if he could count that serv- 
ice for such purposes at the time of retirement. 


An officer of the Regular Navy who was retired on account of physical disability 
prior to the enactment of the Career Compensation Act of 1949 and who per- 
formed active duty subsequent to the enactment of such act is entitled, upon 
release from active duty, to credit for midshipman service in determining the 
percentage factor to be used in the computation of retired pay under section 516 
of the act if such service could he counted for longevity pay purposes at the 
time of retirement. 


Section 516 of the Career Compensation Act of 1949, which authorizes credit 
for active service after retirement, is for application only in those cases where 
it would result in an increase in retired pay, so that an officer who would suffer 
a decrease in retired pay, if such pay were computed under the provisions of 
section 516 of the act, should continue to draw the retirement pay he was draw- 
ing at time of retirement. 


Assistant Comptroller General Yates to the Secretary of Defense, 
May 1, 1952: 


Reference is made to your letter of November 3, 1951, enclosing a 
letter dated October 1, 1951, from the Chief, Bureau of Supplies and 
Accounts, and requesting decision on the questions set forth therein 
regarding the proper application of the provisions of section 516 of the 
Career Compensation Act of 1949, 63 Stat. 832. 

The said section 516 reads, in pertinent part, as follows: 


“Members and former members of the uniformed services including mem- 
bers of the Fleet Reserve and the Fleet Marine Corps Reserve, who have been, or 
may hereafter be, retired or transferred to the Fleet Reserve or Fleet Marine 
Corps Reserve and entitled to receive retired pay, retirement pay, retainer pay, 
or equivalent pay computed under the provisions of this or any other Act, shall 
be entitled, subject to the provisions hereinafter listed, to receive increases in 
guch retired pay, retirement pay, retainer pay, or equivalent pay for all active 
duty performed after retirement or transfer to the Fleet Reserve or the Fleet 
Marine Corps Reserve: Provided, That the retired pay, retirement pay, retainer 
pay, or equivalent pay to which such member or former member shall be en- 
titled upon his release from active duty shall be computed by multiplying the 
years of service creditable to him for purposes of computing retired pay, retire- 
ment pay, retainer pay, or equivalent pay at the time of his retirement or 
transfer plus the number of years of subsequent active duty performed by him 
by 2% per centum, and by multiplying the product thus obtained by the base and 
longevity pay or the basic pay, as the case may be, of the rank or grade in 
which he would be eligible, at the time of his release from active duty, to be 
retired or transferred except for the fact that he is already a retired person or 
a member of the Fleet Reserve or Fleet Marine Corps Reserve: * * *” 














548 DECISIONS OF THE COMPTROLLER GENERAL [31 


Your first question concerns an officer of the Regular Navy who 
was retired as a lientenant commander on June 30, 1932 under the 
provisions of section 3 of the act of March 3, 1931, 46 Stat. 1483, with 
retired pay computed under the provisions of section 6 of such act 
(46 Stat. 1484) which reads, in pertinent part, as follows: 


“Officers retired pursuant to any section of this Act shall receive pay at the 

rate of 2% per centum of their active-duty pay multiplied by the number of 
years of service for which they were entitled to credit in computation of their 
longevity pay on the active list, not to exceed a total of 75 per centum of said 
active-duty pay * * *.” 
Since the officer in question was entitled to count his service as a 
midshipman at the Naval Academy in the computation of his lon- 
gevity pay on the active list, he was entitled to count such service in 
determining the percentage factor to be used in the computation of 
his retired pay. He was recalled to active duty on August 29, 1940, 
and served thereon until September 3, 1947, when he was released from 
active duty in the grade of captain. On and after October 1, 1949, 
he has been paid retired pay computed by the formula prescribed in 
method (b) of section 511 of the Career Compensation Act of 1949, 
63 Stat. 829, and based on a decision of this Office dated March 1, 1951, 
30 Comp. Gen. 361, he was not entitled to credit for his midshipman 
service in determining the percentage factor to be used in computing 
his retired pay under that section. On July 1, 1950, he was again 
called to active duty and served thereon until June 30, 1951, when he 
was released to inactive duty. In view of the provisions of section 
516 of the 1949 act, swpra, you request decision as to whether he is 
entitled to credit for his midshipman service in determining such 
percentage factor on and after July 1, 1951. 

In the decision of March 1, 1951, referred to above, it was held that 
officers of the regular services, retired prior to the enactment of the 
Career Compensation Act of 1949, who elect to have their retired pay 
computed under the pertinent methods prescribed in section 402 (d), 
63 Stat. 818, or 511 of that act may not include service as a cadet at 
the Military Academy or service as a midshipman at the Naval Acad- 
emy in determining the percentage factor in question. The conclusion 
reached in that decision was based on the fact that under both 
section 402 (d) and section 511 the service to be counted in determining 
the percentage factor must have been service as a “member” of the 
uniformed services, or service in other specifically enumerated statutes, 
not including service as a cadet or a midshipman. Section 102 (b), 
63 Stat. 804, of the act defines the term “member,” unless otherwise 
qualified, as meaning “a commissioned officer, commissioned warrant 
officer, warrant officer, flight officer, and enlisted person, including a 
retired person, of the uniformed services.” Hence it was concluded 
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that such term, as used in the act, may not be construed as including 
a cadet at the Military Academy or a midshipman at the Naval 
Academy. 

On the other hand, in determining the percentage factor under the 
provisions of section 516 there is authorized to be credited all “service 
[which was] creditable to him [the member] for purposes of com- 
puting [his] retired pay” at the time of his retirement. Such pro- 
vision poses some difliculty by reason of the fact that in many cases 
years of service enters into the computation of retired pay in a dual 
manner in that they are used for the purpose of determining the rate 
of pay on which retired pay is to be computed and also for the purpose 
of determining the percentage factor by which such rate of pay is to 
be multiplied to produce the rate of retired pay. And, the service 
which may be counted for those two purposes is not always the same. 
For example, under method (1) of section 402 (d) of the Career Com- 
pensation Act of 1949, 63 Stat. 818, the percentage factor is determined 
by multiplying the number of years of “active service” by 2% per 
centum, while in determining the rate of basic pay to be multiplied by 
such percentage factor credit is given for certain inactive service (sec- 
tion 202 of the act, 63 Stat. 807). In such cases the only logical con- 
clusion is that section 516 of such act, in referring to service creditable 
for the purpose of determining the percentage factor to be used in 
computing retired pay thereunder, was intended to refer to service 
which was creditable for the purpose of determining the percentage 
factor to be used in computing retired pay at the time of retirement. 
Since the officer to whom you refer was authorized to be credited with 
his midshipman service in determining the percentage factor to be 
used in computing his retired pay at the time of his retirement he 
would be entitled to credit therefor in determining the percentage 
factor under the provisions of section 516. Accordingly, this ques- 
tion is answered in the affirmative. 

Your second question is the same as the first except that it refers 
to an officer of the Naval Reserve retired under the provisions of sec- 
tion 6 of the act of February 21, 1946, 60 Stat. 27, and it relates to 
inactive service in the Naval Reserve which the officer could count in 
determining the percentage factor to be used in the computation of his 
retired pay under section 7 of that act, 63 Stat. 27, at the time of his 
retirement but which he could not count under the provisions of sec- 
tion 511 of the 1949 act. For the reasons stated in answer to your 
first question, the second question also is answered in the affirmative. 

Your third question is similar to the first except that it relates to 
an officer who was retired on account of physical disability on July 1, 
1924. The percentage factor used in computing his retired pay was 
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not based on length of service but was expressly set by statute at a flat 
75 per cent. The only service which affected the computation of his 
retired pay was the service creditable for longevity pay purposes. In 
such a case there is no alternative but to look to that service in deter- 
mining the percentage factor to be used in computing his retired pay in 
section 516. And since, as stated in the letter from the Chief of the 
Bureau of Supplies and Accounts, he could count his midshipman 
service for longevity pay purposes in the computation of his retired 
pay at the time of his retirement, he would be entitled to credit therefor 
in determining the percentage factor under the provisions of section 
516. Accordingly, this question also is answered in the affirmative. 

The fourth question relates to an officer of the Naval Reserve who 
was retired for physical disability on July 1, 1948, in the rank of 
captain at which time he had 30 years’ service creditable for longevity 
pay purposes in the computation of his retired pay of which 23 years 
were active service. He elected to receive retired pay on and after 
October 1, 1949, under the provisions of section 511 of the 1949 act 
and he was paid retired pay as prescribed in method (a) thereof, i. e., 
retired pay computed under the laws in effect on the day immediately 
preceding the date of enactment of the Career Compensation Act of 
1949. He was recalled to active duty on February 1, 1950, and served 
thereon until March 1, 1951, when he was released to inactive duty. 
You ask by what method his retired pay is to be computed after 
that date. 

. On the basis of the answer to the preceding question the officer 
would, on and after March 2, 1951, be entitled to retired pay at the 
rate of 75 per cent (30 214%) of the basic pay of his grade. 

The fifth question concerns an officer of the Regular Navy who was 
retired for physical disability on January 1, 1950, in the rank of 
lieutenant commander. It is stated that at that time he had 10 years’ 
service which he would have been entitled to count in determining 
the percentage factor to be used in computing his retired pay had he 
not elected to receive retired pay computed under method (2) of 
section 402 (d), i. e., an amount equal to his monthly basic pay multi- 
plied by the percentage (60 per cent) of his physical disability. He 
was called to active duty on July 1, 1950, and served thereon until 
June 30, 1951, when he was released from active duty. You ask by 
what method his retired pay should be computed after June 30, 1951. 

It is obvious that if this officer’s retired pay is required to be 
computed under the provisions of section 516 he would suffer a drastic 
reduction in his retired pay since, having only 11 years’ service for pay 
purposes, he would receive retired pay at the rate of 2714 per cent 
(11X214%) of his basic pay as opposed to the 60 per cent he pre- 
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viously received. I think it is equally obvious that such was not the 
intent of the Congress in enacting section 516 since such section au- 
thorizes credit for active service after retirement (or transfer to the 
Fleet Reserve) only for “increases” in retired (or retainer) pay. 
Under such circumstances, it is my view that section 516 is for appli- 
cation only in those cases where it would result in an increase in retired 
pay. Since, as noted above, it would not result in an increase in this 
case and as there is no other provision of law whereby the officer could 
be given credit for his active service after retirement, he should be 
paid retired pay at the same rate he was receiving prior to his being 
called to active duty. 

The sixth and last question is similar to the second question except 
that after October 1, 1949, prior to his recall to active duty, the officer 
was receiving retired pay under the provisions of method (a) of 
section 511 of the act, 63 Stat. 829. This latter fact is not material 
and the answer to the second question would be applicable to the 
officer referred to in this question. 


[B-94766] 


Uniform Allowance—Naval Reserve—Regular Navy Officer 


Continuing on Duty in Naval Reserve Pending Separation 
From Service 


A Regular Navy officer, commissioned pursuant to authority in the act of August 
13, 1946, as amended, who was not selected for retention as a permanent officer 
of the Regular Navy and who, upon termination of his original commission and 
acceptance of an appointment as officer in the Naval Reserve, was continued 
on active duty for a limited period pending receipt of orders separating him 
from his Regular Navy status, is not entitled to the uniform gratuity authorized 
by section 302 of the Naval Reserve Act of 1938, upon first reperting for active 
duty as a Reserve officer. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
May 2, 1952: 


Reference is made to letter of January 25, 1952, with enclosures, 
from the Under Secretary of the Navy requesting decision— 


“Whether officers originally commissioned in the U. S. Navy under authority 
contained in the Act of August 13, 1946, as amended (34 U. S. C., Sup. IV, 1020), 
who were not selected for retention as permanent officers of the Regular Navy, 
and who upon termination of their original commissions and acceptance of 
appointments as officers in the Naval Reserve were continued on active duty 
in a reserve status, for limited periods pending receipt of separation orders are 
entitled to the $100 and $150 uniform gratuity authorized by section 302 of the 


Naval Reserve Act of 1938 (34 U. S. C. 855a), upon the date of first reporting 
for active duty as Reserve officers.” 


Section 302 of the Naval Reserve Act of 1938, 52 Stat. 1180, provides 
that: 
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“In time of peace, upon first reporting for active or training duty with pay, 
after enactment hereof, at a location where uniforms are required to be worn, 
or after the authorized performance of fourteen drills, a commissioned or war- 
rant officer of the Naval Reserve shall be paid a sum not to exceed $100 as 
reimbursement for the purchase of the required uniforms, and thereafter he 
shall be paid an additional sum of $50 for the same purpose upon the completion 
of each period of not less than four years in the Naval Reserve: Provided, That 
this latter amount of $50 shall not become due any officer until he has completed 
not less than one hundred and fifty drills or periods of other equivalent instruc- 
tion or duty or appropriate duties and fifty-six days’ active or training duty, or 
seventy-five drills and eighty-four days’ active or training duty, or one hundred 
twelve days’ active or training duty: Provided further, That any officer who has 
heretofore received a uniform gratuity shall not be entitled to either of the above- 
mentioned sums until the expiration of four years from the date of the receipt 
of the last such gratuity: Provided further, That uniforms for aviation cadets 
shall be provided as heretofore or hereafter authorized by law: And provided 
further, That in time of war or national emergency a further sum of $150 for the 
purchase of required uniforms shall be paid to officers of the Naval Reserve 
when they first report for active duty.” 


In decision of this Office dated February 5, 1945, B-45897, 24 Comp. 
Gen. 591, it was held that an officer of the Naval Reserve, appointed 
on the day following the termination date of his commission in the 
Regular Navy, and continued on active duty at the same post under 
orders of indefinite duration, was entitled to a $150 uniform allow- 
ance under section 302 of the Naval Reserve Act of 1938, supra. 

The letter of the Under Secretary of the Navy and the enclosures 
forwarded therewith cite the above decision and refer specifically to 
the case of Ensign Edward W. Rhoads, whose claim for uniform 
allowances of $100 and of $150, under the above section 302, was dis- 
allowed by settlement of the Claims Division of this Office dated 
February 14, 1951. 

It appears that Mr. Rhoads was enrolled as a naval aviation officer 
candidate and appointed a midshipman in the Navy under paragraph 
(b) of section 3 of the act of August 13, 1946, 60 Stat. 1058; that he 
was commissioned an ensign, Regular Navy, under paragraph 2 of 
subsection (a) of section 6 of the said act, 60 Stat. 1059; and that his 
commission in the Regular Navy was terminated and he accepted ap- 
pointment as an officer of the Naval Reserve under section 9 (a) of the 
above act as amended by the act of June 19, 1948, 62 Stat. 486, 34 
U.S.C. Supp. IV, 1020h, providing that: 

“The commission of each officer commissioned pursuant to paragraph 2 of 
subsection (a) of section 6 who, prior to April 1 of the calendar year follow- 
ing that in which he accepted his commission or prior to the first anniversary 
of the acceptance of his commission, whichever is earlier, shall not have applied 
for retention in the Regular service, shall be terminated not later than the first 
anniversary of his acceptance of his commission, and the commission of each 
such officer who applies for retention as a permanent officer within the time 
limits prescribed by this subsection, but who is not selected for retention under 
Clause (a) of section 8 shall be terminated not later than June 30 of the appro- 
priate calendar year or the first anniversary of his acceptance of his commis- 
sion, whichever is the later date. Upon termination of commission, each such 


officer who thereupon accepts appointment to commissioned rank in the Naval 
or Marine Corps Reserve may apply for and receive retainer pay at the rate of 





‘ 
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$100 for each calendar month or part thereof during which, while an officer of 
the Naval or Marine Corps Reserve, he pursues full-time instruction in an ac- 
credited college or university but not to exceed a total of $2,000, such instruction 
to commence not later than a date to be determined by the Seeretary of the 
Navy; in addition, each such officer shall be entitled to the benefits provided for 
him by section 10 of this Act.” 


Mr. Rhoads was tendered an appointment in the Naval Reserve by 
the following communication: 


“THE SECRETARY OF THE NAVY 
WASHINGTON 
Pers-3214-cjp 
496855/1310 
24 JUN 1949 
From: The Secretary of the Navy 
To: Ensign Edward W. RHOADS, 496855/1310, USN. 
Via: Commanding Officer, 
Attack Squadron THIRTY-FIVE 
c/o Fleet Post Office 
New York, N. Y. 
Subj: Termination of Regu!ar Navy Commission and Acceptance of Naval Re- 
serve Commission. 
Ref: (a) Public Law 729—79th Congress, as amended. 
Encl: (A) Appointment in the Naval Reserve 


1. I am forwarding herewith your commission in the Naval Reserve. It is 
requested that you execute your Acceptance and Oath of Office for appointment 
in the Naval Reserve without undue delay. Your commission in the Regular 
Navy is terminated effective the date preceding your Oath of Office as an officer 
of the Naval Reserve. 


2. Upon the acceptance of your appointment in the Naval Reserve you will con- 
tinue your present duty involving flying, pending the receipt of orders releasing 
you from active duty. , 


8. You are advised that in accordance with your original agreement, you are 
not to resign your commission in the Naval Reserve prior to the Sixth Anniver- 
sary of the date of rank stated in your original commission in the Regular Navy. 
For the President: 
(stamped) Francis P. Matthews 
Secretary of the Navy.” 

It is stated in the enclosures that Mr. Rhoads accepted appointment 
in the Naval Reserve on July 5, 1949, and was continued on active 
duty until August 24, 1949; that other officers were retained on active 
duty for periods ranging from six days to approximately three months 
pending receipt of separation orders; and that due to the intervention 
of the United Nations in Korea, numerous members of the Naval Re- 
serve in Ensign Rhoads’ category were either continued on active duty 
and are currently serving, or were recalled to active duty after having 
been released to inactive duty. It is also stated that in the event that 
the settlement certificate of February 14, 1951, supra, is not reversed, 
officers of the category of Ensign Rhoads who are now serving 
on active duty will lose credit for all such service which normally 
would be creditable toward entitlement to a $50 uniform allow- 
ance. Presumably, the latter statement has reference to only those 
officers whose service has been continuous from date of acceptance of 
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appointment in the Naval Reserve, since it is stated in the enclosures 
that subsequent to release from active duty—such active duty being 
for limited periods beginning with acceptance of Naval Reserve ap- 
pointments—some of the officers in Ensign Rhoads’ category have 
qualified for $100 uniform allowances by the performance of 14 drills 
or by reporting for active duty for training, while others have qualified 
for allowances of $100 and of $150 by reporting for active duty, and 
that no administrative difficulties will be experienced in determining 
the date of entitlement to $50 allowances in such cases. 

From information received informally from the Department of 
the Navy while the Rhoads case was first under consideration by this 
Office, it appears that in cases such as his, the period during which 
an individual would have continued serving in the Regular Navy 
was shortened to the extent that it was contemplated that he would 
serve in the Naval Reserve and that the active duty of such individuals 
for limited periods in the Naval Reserve was merely incidental to 
their separation from a Regular Navy status. The action taken in 
Mr. Rhoads’ claim was based on that understanding. That fact was 
indicated in the settlement certificate issued in his case and apparently 
the Navy Department understood that the claim was disallowed 
on that basis. However, your request for decision contains no infor- 
mation which refutes the evidence previously before this Office and 
considered in Mr. Rhoads’ claim. 

The purpose of the uniform allowances of $100 and $150 provided 
by section 302 of the Naval Reserve Act of 1938, supra, is the reim- 
bursement, at least in part, of the cost of uniforms purchased for use 
in the performance of Naval Reserve service. It cannot be seriously 
argued that a brief period of service in the Naval Reserve in lieu of 
service in the Regular Navy such as performed by Rhoads would ne- 
cessitate the purchase of any articles of uniform and equipment which 
otherwise would not have been required. To grant a uniform allow- 
ance under the said section 302 to an individual so situated, whose 
service in the Naval Reserve was merely incident to his separation 
from his status in the Regular Navy, and who was not required to 
make any expenditure for uniforms to be worn in connection with 
Naval Reserve service, would be contrary to the intent and purpose 
of the law. 

Accordingly, the question presented in the Under Secretary’s 
letter is answered in the negative. It should be understood, however, 
that this decision would not be applicable in any case in which an 
individual in Mr. Rhoads’ category served on active duty in the Naval 
Reserve if such active duty was not merely an incident to his 
separation from a Regular Navy status. 


We 
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Retired Pay—Navy Officer Discharged as Enlisted Man for 


Physical Disability—Election Under Career Compensation 
Act of 1949 


A Navy officer who, while holding a temporary commission, was found by a 
board of medical survey to have a disability which occurred during his 
prior service as an enlisted man as a result of which his commission was ter- 
minated and he was discharged from his enlisted status in 1946 without being 
authorized to appear before a naval retiring board, but who in 1951 was 
authorized to appear before a physical evaluation board pursuant to section 
302 (a) of the Servicemen’s Readjustment Act of 1944 and was found to be per- 
manently unfit for duty as an officer may elect to receive retired pay as authorized 
by section 411 of the Career Compensation Act of 1949. 30 Comp. Gen. 40, 
overruled. 


Assistant Comptroller General Yates to Commander J. B. Warner, 
Department of the Navy, May 2, 1952: 


By letter dated February 12, 1952 the Judge Advocate General 
forwarded to this Office your letter of January 11, 1952, with enclo- 
sures, wherein you request decision relative to the retired pay rights 
of Benjamin Wright Campbell, formerly a lieutenant in the United 
States Navy. 

It appears that Mr. Campbell enlisted in the United States Navy 
on June 14, 1935 and served continuously until May 15, 1943 when he 
was given a temporary appointment as an officer under the provisions 
of the act of July 24, 1941, 55 Stat. 603. On March 11, 1946 a board 
of medical survey was convened in his case and such board recom- 
mended that he appear before a naval retiring board. By endorse- 
ment dated March 26, 1946 from the Bureau of Medicine and Surgery 
to the Bureau of Naval Personnel it was stated that it appeared that 
Mr. Campbell’s disability had its onset while he was serving as an 
enlisted man in view of which it was recommended that he be dis- 
charged from the Navy. Such recommendation was approved on 
May 6, 1946, and on July 25, 1946, his temporary commission was 
terminated and he was discharged from his enlisted status. On Oc- 
tober 2, 1946, a medical survey review board was convened in his case, 
presumably under the provisions of section 302 (a) of the Service- 
men’s Readjustment Act of 1944, 58 Stat. 287, as amended, 38 U.S. C. 
693i, and it found that he was incapacitated for active service by 
reason of physical disability; that his incapacity was permanent and 
not the result of an incident of the service ; and that it was not incurred 
in line of duty while employed on active duty pursuant to orders 
contemplating extended naval service in excess of thirty days. <Ac- 
cordingly, it was not recommended that he be authorized to appear 
before a naval retiring board. However, in view of an opinion ren- 
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dered by the Judge Advocate General of the Navy to the effect that 
the medical survey review board was without jurisdiction to consider 
his case by reason of the fact that he no longer was in the naval service, 
the President on January 24, 1947, disapproved the proceedings, opin- 
ion, and recommendation of the board and the former officer was ad- 
vised that he would not be authorized to appear before a naval retiring 
board. 

In decision of April 6, 1949, 28 Comp. Gen. 557, it was held in effect, 
that the benefits of the said section 302 (a) of the Servicemen’s Re- 
adjustment Act of 1944 were applicable to former officers of the armed 
forces as well as to those who remained in the service and, in view 
thereof, Mr. Campbell again was authorized to appear before a med- 
ical survey review board and as a result thereof, he was authorized by 
letter dated June 8, 1951, to appear before a physical evaluation board. 
This latter board found— 

“(1) That Ex-Lieutenant Benjamin Wright CAMPBELL, 283854, U. 8S. Navy, 
be found unfit to perform the duties of his rank by reason of physical disability 
incurred while entitled to receive basic pay by reason of 

“(2) Choroiditis, * * * 

“(3) his disability is not due to intentional misconduct or willful neglect and 
was not incurred during a period of unauthorized absence~ that 

“(4) he has completed over eight years of active service; that 

“(5) his disability is considered to be fifty (50) per centum under Code 
Number 6005 in accordance with the standard schedule of rating disabilities in 
current use by the Veterans’ Administration ; that 

“(6) accepted medical principles indicate that his disability is of a permanent 
nature ; that 

“(7) at the time of his release from active service he was permanently unfit 
to perform the duties of his rank; and that 

“(8) his disability was suffered while employed on active duty and in line of 
duty during the period contemplated by Section 4 of the Act of August 27, 1940, 
as amended (34 U. S. C. 855c-1, as amended), and subsequent to his promotion 
to Lieutenant.” 

On October 23, 1951, the Secretary of the Navy approved the pro- 
ceedings and findings 1, 2, 7, and 8, except that portion of finding 8 
reading “during the period contemplated by Section 4 of the Act of 
August 27, 1940, as amended (34 U.S. C. 855c-1, as amended)” and 
directed that Mr. Campbell be paid the retired pay of a lieutenant in 
conformity with the provisions of section 8 of the act of July 24, 1941, 
55 Stat. 604, 34 U. S. C. 350g. 

On the basis of the foregoing statement of facts you request deci- 
sion as to whether, effective November 1, 1951, Mr. Campbell may, at 
his election, be paid retired pay as follows: 

(a) 75 per cent of the pay of a lieutenant with over 9 years’ service 
under laws in effect prior to October 1, 1949; or 

(b) 50 per cent of the pay of a lieutenant with over 10 years’ service 
under the provisions of the Career Compensation Act of 1949, 63 Stat. 
802. 
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The statutory provisions involved are, in pertinent part, as follows: 


Section 302 (a) of the Servicemen’s Readjustment Act of 1944, 58 
Stat. 287. 


“(a) The Secretary of War, the Secretary of the Navy, and the Secretary of 
the Treasury are authorized and directed to establish, from time to time, boards 
of review composed of five commissioned officers, two of whom shall be selected 
from the Medical Corps of the Army or Navy, or from the Public Health Service, 
as the case may be. It shall be the duty of any such board to review, at the 
request of any officer retired or released from active service, without pay, for 
physical disability pursuant to the decision of a retiring board, board of medical 
survey, or disposition board, the findings and decisions of such board. Such 
review shall be based upon all available service records relating to the officer 
requesting such review, and such other evidence as may be presented by such 
officer. Witnesses shall be permitted to present testimony either in person or 
by affidavit, and the officer requesting review shall be allowed to appear before 
such board of review in person or by counsel. In carrying out its duties under 
this section such board of review shall have the same powers as exercised by, 
or vested in, the board whose findings and decisions are being reviewed. The 
proceedings and decision of each such board of review affirming or reversing 
the decision of any such retiring board, board of medical survey, or disposition 
board shall be transmitted to the Secretary of War, the Secretary of the Navy, 
or the Secretary of the Treasury, as the case may be, and shall be laid by him 
before the President for his approval or disapproval and orders in the case.” 


Section 8 (a) of the act of July 24, 1941, 55 Stat. 604. 


“An officer or enlisted man of the active list of the Regular Navy or Marine 
Corps, or an enlisted man of the Fleet Reserve or Fleet Marine Corps Reserve, 
who incurs physical disability while serving under a temporary appointment in 
a higher rank, shall be retired in such higher rank with retired pay at the rate 
of 75 per centum of the active-duty pay to which he was entitled while serving 
in that rank.” 


Section 531 (b) of the Career Compensation Act of 1949, 63 Stat. 
838, 839. 


“The following Acts and parts of Acts are hereby repealed: 
> * + . . - = 


“(28) * * * section 8 of such Act [act of July 24, 1941] (55 Stat. 604; 
54 U. S. C. 350g), as amended.” 


Section 411 of the Career Compensation Act of 1949, 63 Stat. 823. 


“Pursuant to such regulations as the President may prescribe, (1) any member 
or former member of the uniformed services heretofore retired by reason of 
physical disability and now receiving or entitled to receive retired or retire- 
ment pay; (2) any former member of the uniformed services heretofore granted 
or entitled to receive retirement pay for physical disability * * * may elect 
within the five-year period following the effective date of this title, (A) to 
qualify for disability retirement pay under the provisions of this Act and, de- 
pendent on his qualification shall be entitled to receive either the disability 
retirement pay or the disability severance pay prescribed in this title * * * 
or (B) to receive retired pay or retirement pay computed by one of the two 
methods contained in section 511 of this Act * * *.” 


In view of the fact that Mr. Campbell’s status was that of an enlisted 
man at the time of his discharge the question arises as to whether he 
comes within the purview of section 302 (a) of the Servicemen’s 
Readjustment Act of 1944 since that section relates only to an “officer” 
retired or released from active service, without pay, for physical 
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disability. However, it appears that the words “retired or released 
from active service” were used in such section in a broad sense and that 
they should not be given the more restricted meaning generally 
ascribed to them when used in statutes relating to the armed services. 
Cf. 28 Comp. Gen. 557. Hence, it is concluded that the termination 
of Mr. Campbell’s temporary appointment because of physical dis- 
ability is within the meaning of the said section 302 (a). 

In decision of March 22, 1950, 29 Comp. Gen. 382, it was held that 
an officer of the Marine Corps Reserve who was released from active 
duty without pay for physical disability, prior to the effective date 
(October 1, 1949) of the Career Compensation Act of 1949, and who, 
subsequent to such date, was granted retirement pay as the result of 
the findings of a review board established pursuant to the provisions 
of section 302 (a) of the Servicemen’s Readjustment Act of 1944, was 
entitled to have such retirement pay computed under the law in effect 
at the time of such release from active duty the same as though the 
review board’s decision and recommendation had been made at that 
time. Applying that decision to Mr. Campbell’s case it follows that 
the repeal of section 8 of the act of July 24, 1941, did not affect his 
case. 

With respect to the rate of retired pay to which he was entitled, in 
decision of July 28, 1950, 30 Comp. Gen. 40, 46, it was held, inter alia, 
that section 411 of the Career Compensation Act of 1949 would have 
no application to persons in Mr. Campbell’s situation since, by its 
terms, it is applicable only to members and former members retired 
prior to that act. However, such conclusion was, in effect, overruled 
in decision of October 25, 1950, B-96250, to the Secretary of the Navy, 
wherein it was held that in the computation of their retired pay officers 
and former officers retired or granted retirement pay under such 
review board proceedings relating back to periods prior to the said 
Career Compensation Act should be considered as though they had 
been retired or granted retirement pay for physical disability prior 
to that act, within the meaning of section 411. Accordingly, the 
question presented is answered in the affirmative. 


[B-107929J 


Travel Allowance—Military, Naval, Etc., Personnel—Per 
Diem Rates—Travel Outside U. S. 


The provisions of the Joint Travel Regulations authorizing a per diem allowance 
“not in excess of $9” for travel and delays of less than 10 hours to members of 
the uniformed services in foreign countries do not fix a rate of per diem for such 
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travel, but place a ceiling on the rate of per diem in any country for which a rate 
in excess of $9 is established in Appendix B of the regulations, and may not 
operate to increase the rate for a country in which a lesser rate is established. 


Assistant Comptroller General Yates to Major F. Friedman, Depart- 
ment of the Army, May 2, 1952: 


By second endorsement of February 5, 1952, the Chief of Finance, 
Department of the Army, forwarded to this Office for advance decision 
your undated letter and attached voucher covering per diem allowance 
to Lieutenant Colonel Samuel E. Burns for the period September 5 to 
8, 1951. 

Orders of August 23, 1951, issued at Headquarters, European Com- 
mand, directed the officer to proceed from Heidelberg, Germany, to 
Berlin, Germany, for temporary duty of approximately four days, 
upon completion of which he was to return to his station. It appears 
that he left Heidelberg at 5:15 p. m., September 5, 1951, and arrived 
at Berlin the following morning, and that he returned to Heidelberg 
by overnight travel on September 7 and 8, 1951, all travel being by 
rail on Government transportation request. The officer states that 
one meal was furnished on each of the four days involved and that 
Government quarters were furnished on September 6 and 8,1951. Per 
diem is claimed at the rate of $5 for September 6 and at $9 for the 
other three days, less appropriate deductions for meals and quarters 
furnished, and less the sum of $14 based on the rate of $5 per day, less 
deductions, paid on voucher number 6105 of your September 1951 
account. 

Paragraph 4253-1 of the Joint Travel Regulations as revised by 
Instruction Memorandum 1-1, dated March 2, 1951, covers the pay- 
ment of per diem for travel and temporary duty outside the United 
States and, as to land travel, it is provided that when traveling by 
any mode of transportation, including stops for temporary duty of less 
than 10 hours, a member of the uniformed services “is entitled to 
a per diem allowance not in excess of $9 regardless of the travel per 
diem allowance established for the countries or places in which the 
travel begins, is delayed, or ends (see par. 4256-2).” It is provided 
further that for periods of temporary duty of 10 hours or more, the 
local travel per diem allowance applies for the day of arrival, through 
the day prior to the day of departure. The rates of travel per diem 
in foreign countries are fixed in Appendix B of said regulations. 
Paragraph 4256-2, as amended by Instruction Memorandum 1-1, 
authorizes theater commanders to prescribe lesser rates of travel 
per diem for members of his command when the directed travel is 
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performed wholly within that theater and a specified travel rate is 
not established for the country or place by name in Appendix B. 

The words “not in excess of $9 regardless of the travel per diem 
allowances established for the countries or places in which the travel 
begins, is delayed, or ends,” as contained in the above-mentioned regu- 
lations, do not fix a rate of per diem for travel outside the United 
States. Such regulation is not an affirmative authorization of per 
diem at a particular rate, the rate being referred to as “not in excess 
of $9.” Also, since specific rates of per diem are fixed in Appendix 
B for travel in foreign countries, it seems clear that the regulation 
was promulgated for the purpose of placing a ceiling on the rate 
of per diem which would be paid for such travel as covered thereby 
(while being transported and delays of less than ten hours), not- 
withstanding the higher rates prescribed generally for some countries 
in Appendix B. Regulations prescribing per diem at “not in excess 
of” a certain rate are not self-executing but require that the rate of 
per diem be specified either in pertinent orders or in some other 
directive such as Appendix B. Hence, the effect of the said paragraph 
4253-1 is to place a ceiling on the rate of per diem for travel mentioned 
therein in any country for which a travel per diem rate in excess 
of $9 is established in Appendix B. Where a lesser rate is established 
for a particular country, such ceiling does not affect such lesser rate 
for travel and temporary duty performed in that country. A lesser 
rate may be fixed in either of two ways, viz., by so providing for 
the country in question by name in Appendix B, or in the event that 
such country is not mentioned therein by name, the theater commander 
may prescribe a rate of less than $9 per day for travel to be performed 
wholly within that theater. Paragraph 4256-2, Joint Travel Regu- 
lations. The rate of $5 per day was established for travel and tem- 
porary duty in Germany by amendment to Appendix B, as contained 
in Instruction Memorandum 1-2, April 27, 1951, and such rate is 
the maximum payable for travel in that country. Since it appears 
that Colonel Burns was paid at that rate on said voucher No. 6105, 
no further sum is due him. 

Accordingly, payment on the voucher, which is retained in this 
Office, is not authorized. 
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Contracts—Awards—Contractoers Employing Non-Union 
Labor 


Employment of union labor by Government contractors is not required by statute, 
and therefore, there is no legal justification for rejection of the lowest bid re- 
ceived solely because the low bidder may not employ union labor. 


Comptroller General Warren to the Architect of the Capitol, May 2, 
1952: 


Reference is made to your letters of April 23 and 28, 1952, concern- 
ing the propriety of an award made to L. R. Brown and Company, 
Roanoke, Virginia, for painting the exterior of the United States 
Capitol. 

You state that nine bids were received in response to invitations 
issued for performance of the work, the three lowest bids being in the 
amounts of $38,000, $40,500, and $41,620. Information was requested 
from and furnished by L. R. Brown and Company, the low bidder, on 
the basis of which it was determined that the company was a qualified 
and responsible bidder. In view of the fact that L. R. Brown and 
Company is a nonunion contractor and union contractors are perform- 
ing other work in connection with the Capitol Power Plant project, 
several conferences are stated to have been held with Mr. Brown prior 
to award concerning the possibility of labor difficulties. Mr. Brown 
indicated that he could and would make arrangements to employ union 
labor if necessary for performance of the work. Thereafter, on April 
2, 1952, award was made to L. R. Brown and Company, and a formal 
contract, together with performance and payment bonds, has since 
been executed. 

Your doubt as to the propriety of the award made appears to derive 
from the fact that nonunion labor may be employed in the perform- 
ance of work under the contract. The Congress has enacted various 
statutes dealing with labor standards to be observed by Government 
contractors, among them the Davis-Bacon Act, 49 Stat. 1011, 40 
U.S. C. 276a et seq., requiring the payment of minimum wages, the 
Eight-Hour Law, 37 Stat. 137, 40 U. S. C. 321-326, forbidding work in 
excess of eight hours a day without overtime pay, and the Anti-Kick- 
back Act, 60 Stat. 37, 40 U.S. C. 276b, c, prohibiting rebates of wages 
by employees. It is understood that full compliance with these and 
other applicable statutory requirements will be required under the 
contract involved. Nostatute requires the employment of union labor 
by Government contractors, and generally there would be no legal 
justification for the rejection of the lowest bid received solely because 
of the fact that the low bidder may not employ union labor. 
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[B-108755] 


Interest—Savings Deposits—Discharge Because of Fraudu- 
lent Enlistment 


While a fraudulent contract of enlistment is voidable and when avoided by the 
Goverument is void from the beginning, an enlisted man is a member of the 
service and prima facie entitled to the benefits of that status until the contract 
is avoided upon discovery of the fraud; therefore, an enlisted member who is 
discharged by reason of a fraudulent enlistment is not barred from receiving 
savings deposits plus interest accrued thereon. 


Assistant Comptroller General Yates to the Secretary of Defense, 
May 5, 1952: 


Reference is made to letter of March 25, 1952, with enclosure, from 
the Acting Secretary of Defense, requesting decision as to whether 
an enlisted member may be paid savings or soldier’s deposits plus 
interest thereon when discharged by reason of fraudulent enlistment. 

It appears that the request for decision is based upon Committee 
Action Number 23 of the Military Pay and Allowances Committee, 
Department of Defense, approved on February 29, 1952, excerpts of 
which are set forth in a memorandum received with the letter of 
March 25, 1952. It is stated in the said memorandum that Army and 
Air Force regulations provide for repayment of deposits in the case 
of members discharged by reason of fraudulent enlistment and 
although not specifically provided for in the regulations, interest is 
also paid on such deposits whereas the Navy and Marine Corps regu- 
lations provide that deposits and interest thereon will be forfeited 
by reason of a discharge for fraudulent enlistment. Also, it is pointed 
out in the memorandum that the laws authorizing savings and soldiers’ 
deposits require forfeiture of such deposits only in the case of deser- 
tion. However, it is further stated that a decision of this Office dated 
December 19, 1922, AD-7358, lends support to the view that amounts 
deposited represent pay and allowances accrued but not paid, and 
that if a member’s enlistment is repudiated as fraudulent the amount 
deposited cannot be paid because it represents pay and allowances that 
were never earned. 

The laws governing deposits of savings of enlisted men of the Army 
and Air Force are codified in Title 10, U. S. Code, as follows: 


“906. Deposit of soldiers’ savings. 


“Any enlisted man of the Army may deposit his savings, in sums not less 
than $5, with any branch, office, or offices of the Army the Secretary of the Army 
may from time to time designate, who shall furnish him a deposit book, in which 
shall be entered the name of the finance officer and of the soldier, and the 
amount, date, and place of such deposit. Any amount heretofore or hereafter so 
deposited shall be held during such period of his service as may be prescribed 
by the Secretary of the Army; shall be accounted for in the same manner as 
other public funds; shall be deposited in the Treasury of the United States 
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and kept as a separate fund, known as pay of the Army deposit fund, repayment 
of which to the enlisted man, or to his heirs or representatives, shall be made 
out of the fund created by said deposits; shall not be subject to forfeiture by 
sentence of court-martial, but shall be forfeited by desertion ; and shall be exempt 
from liability for such soldier’s debts: Provided, That the Government shall be 
liable for the amount deposited to the person so depositing the same.” 


*906a. Deposits as subject to claims of United States. 


“No part of section 906 of this title, of sections 933, 934 or 985 of Title 34, 
or of section 975 of Title 34, or of any other law, shall be so construed as to 
authorize the recovery in any manner of any indebtedness to the United States 
or to any of its instrumentalities from either the amounts deposited with the 
Government pursuant to law by any depositor in the military service, or from the 
interest thereon.” 


“907. Interest on deposits. 


“For any sums not less than $5 so deposited for the period of six months, or 
longer, the soldier, on his final discharge or at such time or times prior thereto 
as may be prescribed by the Secretary of War, shall be paid interest at the 
rate of 4 per centum per annum.” 


“908. Regulations governing deposits. 

“The system of deposits herein established shall be carried into execution 
under such regulations as may be established by the Secretary of War.” 
Similar provisions governing savings deposits of enlisted men of the 
Navy and Marine Corps are set forth in Title 34, U. S. Code, sections 
933 to 936, inclusive, and 975. 

Savings deposits made under the aforementioned statutory pro- 
visions are not placed to the credit of the United States, but are 
deposited in the Treasury in a separate trust fund for the benefit of 
the depositor and the laws provide that the Government shall be 
liable to the depositor for such amounts deposited. As pointed out 
by the Military Pay and Allowance Committee, the only provision 
contained in the statutes for forfeiture of deposits is in case of the 
desertion of the depositor. Deposits specifically are exempt from 
liability on account of the debts of the depositor whether to the United 
States or otherwise. 

It long has been the rule in the case of an enlisted person who on 
entry into the service fraudulently concealed or misrepresented a 
material fact disqualifying him from enlistment, and who is dis- 
charged upon discovery by the Government of the fraud, that his dis- 
charge constitutes an avoidance of the contract of enlistment; and 
the man is not entitled to pay or allowances for any period served 
under the fraudulent enlistment. However, by analogy to a de facto 
officer, he is permitted to retain the pay paid him currently while 
serving, if the payments otherwise were proper. 4 Comp. Dec. 151; 
5 id. 543; 8 id. 679; 12 td. 326; 17 id. 122; 22 id. 538. While a fraudu- 
lent contract of enlistment is voidable and when avoided by the 
Government is void from the beginning, nevertheless, until the con- 
tract is avoided upon discovery of the fraud, the person is an enlisted 
member of the service involved and prima facie entitled to the bene- 
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fits and subject to the disabilities of that status. Consequently a sav- 
ings deposit made prior to the date of avoidance of the contract of 
enlistment is made by the depositor as an enlisted member of the 
service within the meaning of the statutes authorizing such deposits. 

It is to be noted that the statutes do not provide that deposits be 
made from pay but rather that they be made from savings. How- 
ever, whether the source of the deposit be from pay actually received 
or from pay transferred to the member’s savings account under an 
authorized checkage, since such funds are held in trust for the de- 
positor, they appear to constitute pay received by him or for his 
benefit which amount he is not required to refund upon termination 
of his enlistment. The facts considered in decision of December 19, 
1922, supra, are to be distinguished from the situation here under 
consideration since the funds there involved were not held in trust 
for the benefit of the member who was discharged by reason of fraud- 
ulent enlistment. Accordingly, answering the question presented, 
you are advised that an enlisted member is not barred, because of dis- 
charge by reason of fraudulent enlistment, from receiving his savings 
deposits plus interest accrued thereon as provided by the statutes. 
See 22 Comp. Dee. 538, supra. 


[B-109179] 


Compensation—Erroneous Promotions—Refund Require- 
ments 


In view of the provision in section 1310 of the Supplemental Appropriation Act 
of 1952, that no person in any executive department or agency whose position 
is subject to the Classification Act of 1949, as amended, shall be promoted or 
transferred to a higher grade subject to such act without having served at least 
a year in the next lower grade, an employee who is promoted from GS-7 to GS-9 
prior to completing a year of service in GS-7 is required to refund the excess 
salary received as a result of the promotion. 


Comptroller General Warren to the Secretary of the Interior, May 
5, 1952: 


Reference is made to the letter of April 15, 1952, from the Admin- 
istrative Assistant Secretary requesting decision whether it will be 
necessary for the Bureau of Reclamation to require a refund of the 
excess salary paid to an employee as the result of a promotion in con- 
travention of the so-called Whitten rider. Section 1310 of the Sup- 
plemental Appropriation Act of 1952, approved November 1, 1951, 65 
Stat. 757, 758, commonly referred to as the Whitten rider, provides in 
part: 








a 


Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 565 


“Immediately upon the enactment of this Act and until termination of the 
national emergency proclaimed by the President on December 16, 1950: 


* * . * + * * 


“* * * No person in any executive department or agency whose position 


is subject to the Classification Act of 1949, as amended, shall be promoted or 
transferred to a higher grade subject to such Act without having served at least 
one year in the next lower grade * * *,” 

It appears that James L. Savage was promoted November 11, 1951, 
from GS-7 to GS-9, and that he previously had been promoted Janu- 
ary 21, 1951, from GS-5 to GS-7. It is stated that the Office of the 
Bureau of Reclamation at Boulder City, Nevada, did not receive notice 
of the above statutory provision until November 13, 1951, on which 
date the Civil Service Commission Circular 671 of November 5, 1951, 
outlining the provisions of the statute, was received. 

The illegality of the promotion in this case does not rest upon the 
Civil Service Commission Circular but upon the statutory provisions 
supra. It is a well established rule that all persons are charged with 
knowledge of the public laws enacted by the Congress. Accordingly, 
there appears no alternative under the express terms of the above- 
quoted statute but to require the employee in question to refund the 
excess salary received by him from the date of his promotion Novem- 
ber 11, 1951, to the date of corrective action said to have been taken 
on December 17, 1951. 


[B-109230] 


Sundays And Holidays—Compensation—Temporary Per 
Annum Employees 


A temporary employee who occupies a position as a classified employee in a 
full time status and whose salary is fixed on a per annum basis is entitled to 
compensation for a holiday on which no work is performed when the holiday 
falls within the 40 hour tour of duty—the employee’s status for leave purposes 
being immaterial. 


Comptroller General Warren to R. C. McNare, Department of Agri- 
culture, May 5, 1952: 


Reference is made to your letter of April 10, 1952, requesting deci- 
sion whether, under the facts and circumstances hereinafter related 
you may certify for payment the voucher forwarded therewith pro- 
posing payment to Rosemary G. Daniels for Februarv 22, 1952, a 
holiday when no work was performed, compensation for which was 
administratively withheld from her regular salary for that pay period, 
because of her not having qualified herself for leave purposes at that 
time. 


225273 °—53——38 
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It is stated that the involved employee was given a temporary ap- 
pointment January 10, 1952, as cartographic aid, GS-2 at $1.32 per 
hour, and that her appointment papers contain the indorsement that 
she was “Employed for full time work—earns leave.” Your doubt in 
the matter appears to arise from past decisions of this Office holding 
that W. A. E. employees were not entitled to holiday pay until they 
had qualified to earn leave as permanent employees, thus qualifying 
them as regular employees under the act of June 29, 1938, providing 
for holiday pay to regular employees, whose compensation is fixed at 
a rate per day, per hour, or on piece work basis, whenever they are 
relieved or prevented from working solely because of the occurrence of 
a holiday, etc. See penultimate paragraph of decision 28 Comp. Gen. 
185 at page 192. By analogy, your office apparently has construed 
the present provisions that new appointees may not be granted leave 
until they have worked continuously for 90 days as requiring 90 days 
service to entitle the employees to holiday pay. 

The difficulty in this case arises from the fact that a full time status, 
as indicated in this appointment, is inconsistent with the W. A. E. 
status, and that the rate of compensation should have been stated at 
the per annum salary rate for GS-2, rather than at a per hour rate. 
On the basis of the stated employment, the right to holiday pay here 
is based, not upon the act of June 29, 1938, 52 Stat. 1246, but upon the 
established right of full time employees—permanent or temporary— 
to be paid for all holidays falling on a regular work day. 22 Comp. 
Gen. 762; 25 id. 877. 

As the involved employee occupied a full time status as a classified 
employee, she was entitled to pay for February 22, 1952, which fell 
within her 40 hour tour of duty, without any reference to her status 
for leave purposes. 

The voucher, which is returned herewith, may be certified for pay- 
ment in the absence of other objection. 


[B-108258} 


Appropriations—Department of Justice—Reimbursement 
by District of Columbia for Expenditures; Compensation— 
Double—Employment on Fee Basis Under Separate Employ- 
ments 


The provisions in the annual Department of Justice appropriation acts requiring 
reimbursement by the District of Columbia of 60 percent of the expenditures 
for the offices of the United States Attorney and the United States Marshal 
for the District of Columbia, do not require such reimbursement of expenditures 
which are disbursed from the appropriation“Support of United States Prisoners” 
7 said United States Marshal for prisoners charged exclusively with Federal 
offenses. 
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The provisions in the annual Department of Justice appropriation acts requiring 
reimbursement by the District of Columbia of 60 percent of the expenditures 
for the offices of the United States Attorney and the United States Marshal 
for the District of Columbia are applicable to expenditures for psychiatric 
services rendered strictly in Federal cases in the United States District Court 
for the District of Columbia, for which payments are made from the appropria- 
tion “Support of United States Prisoners” pursuant to authority in the act of 
September 7, 1949. 


The cost of psychiatric services rendered in criminal cases tried in the Municipal 
Court of the District of Columbia in the name of the United States by the 
United States Attorney pursuant to the provisions of section 101, title 23, 
of the District of Columbia Code, is chargeable to the Department of Justice 
appropriation “Support of United States Prisoners” the only appropriation 
available for that purpose, and the availability remains the same whether the 
services are rendered pursuant to motion of the United States Attorney, or on 
behalf of the accused, or by order of the court. 


The provisions in the annual Department of Justice appropriation acts requiring 
reimbursement by the District of Columbia of 60 percent of the expenditures 
for the offices of the United States Attorney and the United States Marshal 
for the District of Columbia are applicable to expenditures for psychiatric 
services rendered in criminal cases tried in the Municipal Court of the District 
of Columbia in the name of the United States by the United States Attorney 
pursuant to section 101, title 23, of the District of Columbia Code. 


The payment of fees from appropriated funds for services rendered on behalf of 
the United States, in separate cases, by psychiatrists employed at Gallinger 
Hospital does not constitute a violation of the dual compensation statutes. 


Comptroller General Warren to the Attorney General, May 6, 1952: 


Reference is made to letter dated February 21, 1952, file A3, from 
the Administrative Assistant Attorney General, presenting for deci- 
sion several questions relating to (1) the provisions in the annual 
Department of Justice appropriation acts requiring reimbursement by 
the District of Columbia of sixty per centum of the expenditures for 
the offices of the United States Attorney and the United States Marshal 
for the District of Columbia; (2) the appropriation chargeable with 
psychiatric expenses in cases prosecuted by the United States Attorney 
in the Municipal Court of the District of Columbia; and (3) whether 
payments to psychiatrists in the employ of the Gallinger Hospital for 
services rendered on behalf of the United States violate the dual 
compensation laws. 

The several questions set out in greater detail and discussed in the 
letter of February 21 are answered seriatim. 

1. Whether the Department of Justice should bill the District of 
Columbia for sixty per centum of the expenditures disbursed from 
the appropriation “Support of United States Prisoners” by the United 
States Marshal for the District of Columbia exclusively for prisoners 
charged with Federal offenses pursuant to annually recurring provi- 
sions in the Department of Justice appropriation acts, as follows: 
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“Sixty per centum of the expenditures for the offices of the United States 
attorney and the United States marshal for the District of Columbia from all 
appropriations in this title shall be reimbursed to the United States from any 
funds in the Treasury of the United States to the credit of the District of 
Columbia.” 

The letter of February 21 states that these expenditures formerly 
were not included in the adjustment vouchers processed under the 
provisions referred to above but that a voucher therefor covering the 
period from July 1, 1949, to September 30, 1951, was rejected by the 
Auditor for the District of Columbia for the reason that the support 
of United States prisoners is a proper charge against the Department 
of Justice pursuant to section 6 of the act of June 27, 1946, 60 Stat. 
320, creating a Department of Corrections in the District of Columbia. 
Also, the Auditor urges that such reimbursable provisions relate only 
to appropriations for the offices of the United States Attorney and 
the United States Marshal for the District of Columbia, but does not 
include expenditures from department-wide appropriations such as 
those for the support of United States prisoners. 

Section 6 of the cited act of June 27, 1946, 60 Stat. 321, provides: 

“The cost of the care and custody of persons confined in the said institutions 
charged with or convicted of offenses under any law of the United States not 
applicable exclusively to the District of Columbia shall be charged against the 
department or agency of the United States primarily responsible for the care 
and custody of such persons in quarterly accounts to be rendered by the Disburs- 
ing Officer of the District of Columbia. * * *” 

The purpose and intent of this section is to extend to the District of 
Columbia a principle and practice long followed in compensating the 
States and subdivisions thereof for the care of United States prisoners 
detained in non-Federal institutions, Congressional Record dated May 
27, 1946, pages 5879-5880. 

The division of costs provided in section 204 of the Department of 
Justice Appropriation Act, 1952, approved October 22, 1951, 65 Stat. 
585, Public Law 188, is based solely upon an estimate of the Federal 
and District of Columbia proportions of the business handled in such 
offices. Similar provisions with respect to the United States District 
Court and the United States Court of Appeals for the District of 
Columbia are contained in section 402 of the act. In this connection, 
see House Hearings on the Department of Justice Appropriation Bill 
for 1939, pages 230 and 246-254. 

Said section 204 requires reimbursement of sixty per centum of all 
expenditures for the office of the United States Marshal from all ap- 
propriations to the Department of Justice contained in the act, but 
does not contemplate expenditures made by a marshal for other 
purposes pursuant to administrative directions. While United 
States Marshals are authorized and required to disburse funds from 
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the appropriations to the Department of Justice for the care and main- 
tenance of prisoners charged with or convicted of Federal offenses 
when a prisoner’s case has not been disposed of, United States Mar- 
shal’s Manual 706.01, and when the prisoner is detained in a non- 
Federal institution, ¢d. 501.05, such care and maintenance are under 
the general supervision of the Bureau of Prisons. Section 1, act of 
June 25, 1948, 62 Stat. 849, 18 U.S. C. Supp. IV, 4042. Hence expend- 
itures from the appropriation “Support of United States Prisoners” 
for such purposes constitute expenditures for the Bureau of Prisons 
by the United States Marshal and, therefore, do not come within the 
sixty per centum reimbursable provisions in question. 

2. Would the answer to question 1 also apply to expenditures for 
psychiatric services rendered in strictly Federal cases in the United 
States District Court for the District of Columbia under the terms of 
the act of September 7, 1949, 63 Stat. 686, 18 U. S. C. 4244-4248, for 
which payments are being made from the appropriation “Support of 
United States Prisoners” pursuant to section 3 of that act ? 

Section 1 of the 1949 act, adding section 4244 to Title 18, United 
States Code, directs the United States Attorney to institute proceed- 
ings in questionable cases to determine the mental competency of per- 
sons charged with offenses against the United States and requires 
examination of such persons by at least one qualified psychiatrist upon 
motion of the United States Attorney, or on behalf of the accused, or 
by the court. If the report of such examination indicates insanity 
or mental incompetency of the accused, the court is required to hold a 
hearing “at which evidence as to the mental condition of the accused 
may be submitted, including that of the reporting psychiatrist.” Sec- 
tion 3 of the act authorizes the Attorney General to use any unex- 
pended balance of the appropriation for the “Support of United 
States Prisoners” for carrying out the act and “in payment of any 
expenses incidental thereto and not provided for by other specific 
appropriations.” 

It thus appears that testimony by the psychiatrist at such hearings 
is merely incidental to their examinations and reports previously fur- 
nished to the court and that the cost of such examinations and testimo- 
nies under the act are thereby made expenditures for the office of the 
United States Attorney for which in the case of hearings in the Dis- 
trict of Columbia, reimbursement by the District is required by the 
sixty per centum reimbursable provisions of the Department of Justice 
Appropriations Acts. 

3 (a). Whether Department of Justice appropriations correctly are 
being charged with the cost of psychiatric services rendered in crim- 
inal cases tried in the Municipal Court of the District of Columbia in 
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the name of the United States by the United States Attorney pursuant 
to the provisions of section 101, Title 23, District of Columbia Code, 
as follows: 

“The attorney for the District of Columbia shall be known as the corporation 
OT distias for violations of all police or municipal ordinances or regulations 
and for violations of all penal statutes in the nature of police or municipal regu- 
lations, where the maximum punishment is a fine only, or imprisonment not 
exceeding one year, shall be conducted in the name of the District of Columbia 
and by the corporation counsel or his assistants. All other criminal prosecu- 
tions shall be conducted in the name of the United States and by the attorney of 
the United States for the District of Columbia or his assistants.” 

It is contended in the letter of February 21 that the act of September 
7, 1949, governing lunacy proceedings in the United States District 
Courts, was enacted to establish originally a procedure for handling 
such matters in said courts and that trials in the Municipal Court of 
the District of Columbia by the United States Attorney in the name 
of the United States actually involve local crimes as distinguished 
from crimes against the United States. The basic question is pre- 
sented as to whether payment for psychiatric service in such cases is 
a proper charge against the appropriations of the Department of 
Justice pursuant to the uncodified provisions of section 3 of the 1949 
act, as follows: 

“Sec. 3. The Attorney General may authorize the use of any unexpended bal- 
ance of the appropriation for ‘Support of United States Prisoners’ for carrying 
out the purposes of Title 18, United States Code, sections 4244 to 4248, inclusive, 
or in payment of any expenses incidental thereto and not provided for by other 
specific appropriations.” 

While criminal charges against persons tried in the District of 
Columbia courts are based upon violations of the laws of the District, 
under the provisions of section 101 quoted above all such violations 
punishable by both fine and imprisonment or by imprisonment for 
more than one year must be prosecuted in the name of the United 
States by the United States Attorney for the District of Columbia. 
Consequently, by the very terms of the statute such violations are 
prosecuted as offenses against the United States and the,cost of psychi- 
atric services incident thereto are properly chargeable to applicable 
appropriations of the Department of Justice. 

(b) Would the answer to question (a) above be different if, instead 
of the psychiatric examination of the accused being ordered by the 
court, it were made on motion of the United States Attorney, or on 
behalf of the accused ? 

The provisions of 18 U. S. C. 4244, authorize such examinations 
either upon motion of the United States Attorney, or on behalf of the 
accused, or by the court, and as section 3 of the 1949 act authorizes the 
“payment of any expenses incidental thereto” from Department of 
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Justice appropriations, the source of the motion for the examination 
would not affect the availability of the Department’s appropriations 
for such payments. 

(c) If the answer to question 3 (a) above is in the affirmative and 
in view of the term “may authorize” contained in section 3 of the 1949 
act, is the appropriation for “Support of United States Prisoners” 
exclusively available for such payments, or could the Attorney Gen- 
eral specify some other Department of Justice appropriation for this 
object ? 

The term “may authorize,” as used in section 3 of the 1949 act, is, 
of course, permissive, but its full meaning here can only be gathered 
when read with the language “the use of any unexpended balance of 
the appropriation for ‘Support of United States Prisoners’ ” immedi- 
ately following the term. The full authority thus granted is directed 
not only to the specific use of the appropriation but to “any unex- 
pended balance” thereof. The intent and purpose of the whole sec- 
tion appears to be that unless otherwise provided by other specific 
appropriations, the Attorney General is specifically authorized to use 
any unexpended balance of the appropriations for the support of 
United States prisoners for the object specified in the 1949 act. No 
provision has been found elsewhere in the law authorizing the use of 
any other appropriations for that purpose. Accordingly, such ap- 
propriation is specifically available for psychiatric services under the 
1949 act, to the exclusion of all others. Cf. 19 Comp. Gen. 892; 20 id. 
272 and 739; 24 zd. 807. 

4. Assuming that Department of Justice funds are properly charge- 
able with psychiatric expenses in cases tried in the Municipal Court of 
the District of Columbia, are expenditures for such services subject 
to the reimbursable provisions of section 204 of the Department of 
Justice Appropriation Act, 1952, Public Law 188, approved October 
92, 19512 

Since these expenditures arise out of statutory functions of United 
States Attorneys—18 U. S. C. 4244-4248 discussed in answer to ques- 
tion 2—and as section 3 of the act of September 7, 1949, makes appro- 
priations to the Department of Justice available therefor, such ex- 
penditures are subject to the reimbursable provisions of said section 
204, which apply to all expenditures of the offices of the United States 
Attorneys from all appropriations in the Department of Justice 
Appropriation Act, 1952. 

5. Whether objection need be raised to payment for psychiatric 
services obtained on behalf of the United States from psychiatrists 
employed at Gallinger Hospital in view of the dual compensation 
laws. 
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Section 6 of the act of May 10, 1916, as amended, 5 U. S. C. 58, 
provides: 

“Unless otherwise specifically authorized by law, no money appropriated by 
any act shall be available for payment to any person receiving more than one 


salary when the combined amount of said salaries exceeds the sum of $2,000 per 
annum.” 


Section 1765, Revised Statutes, 5 U. S. C. 70, provides: 


“No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulation, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, for the 
disbursement of public money, or for any other service or duty whatever, unless 
the same is authorized by law, and the appropriation therefor explicitly states 
that it is for such additional pay, extra allowance, or compensation.” 

Since a person serving on a fee basis does not hold an office to which 
compensation is attached payment of such fees is not prohibited by 
section 6 of the 1916 act,as amended. Likewise, section 1765, Revised 
Statutes, does not apply to the payment of compensation on a fee basis 
when the fees are payable under separate and distinct employments. 
16 Comp. Gen. 909, and cases therein cited. Consequently, the pay- 
ment of fees from appropriated funds for services rendered on behalf 
of the United States in separate cases by psychiatrists employed at 
Gallinger Hospital does not violate the provisions of the dual compen- 
sation statutes. 

The several questions in the letter of February 21 are answered 
accordingly. 


[B-108350J] 


Traveling Expenses—Military, Naval, Ete., Personnel— 
Availability of Government Transportation 


Under paragraph 4203-3c of the Joint Travel Regulations promulgated pursuant 
to section 303 (a) of the Career Compensation Act of 1949, providing that where 
travel is directed to be performed by Government conveyance and such con- 
veyance is available, but travel is performed by another mode of transportation, 
payment of the monetary allowance in lieu of transportation is prohibited, a 
serviceman whose orders required travel by Government air transportation 
which was available for a portion of the trip, is entitled to reimbursement for 
cost of travel by commercial air only for that part of the trip where Government 
air transportation was not available. 


Assistant Comptroller General Yates to Lt. Lamar C. Huson, USNR, 
May 6, 1952: 

Reference is made to your letter of January 28, 1952, in effect 
requesting review of the settlement of November 15, 1951, which 
allowed $2.50 as reinbursement for your travel from San Francisco, 
California, to Seattle, Washington, on June 1, 1951, by commercial 
air incident to orders of May 29, 1951. 
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By orders issued by Commander Military Sea Transportation Serv- 
ice, Western Pacific, Navy 3923, May 29, 1951, you were directed to 
proceed to the United States and upon arrival you were to further 
proceed to Seattle, Washington, and report to the Commander Mili- 
tary Sea Transportation Service, North Pacific Area, it being specified 
therein that travel to the United States would be by Government 
transportation; that travel by “Government aircraft is directed be- 
tween San Francisco and Seattle where available,” and that “travel 
is also authorized via rail, bus or commercial air where Government 
air is not available in the United States.” Your claim for reimburse- 
ment for travel by commercial air from San Francisco, California, to 
Seattle, Washington, on June 1, 1951, was allowed in the sum of $2.50 
by the settlement mentioned above, said sum representing the cost 
of travel by commercial air from Tacoma, Washington to Seattle, 
Washington, it being stated therein that no additional amount could be 
allowed for the reason that Government air transportation was avail- 
able daily from San Francisco, California, to Tacoma, Washington. 
In your request for review you state that upon your arrival from over- 
seas you landed at Travis Air Force Base, Fairfield, California; that 
a young girl on duty at Military Air Transport Service advised you 
there were no flights scheduled to Seattle; that you obtained free trans- 
portation to San Francisco Airport; that you purchased air trans- 
portation to Seattle, and that you did not know Military Air Transport 
Service was available from San Francisco. Hence, you believe you 
should be reimbursed for the cost of your travel by commercial air from 
San Francisco, California, to Seattle, Washington. 

Section 303 (a) of the Career Compensation Act of 1949, 63 Stat. 
813, provides that under regulations prescribed by the Secretaries 
concerned, members of the uniformed services shall be entitled to re- 
ceive travel and transportation allowances for travel performed under 
competent orders upon permanent change of station or otherwise. 
Paragraph 4203-3c, Joint Travel Regulations, promulgated pursuant 
to said act, provides that where travel is directed to be performed by 
Government conveyance and such conveyance was available but travel 
was performed by another mode of transportation, payment of the 
monetary allowance in lieu of transportation is prohibited. 

Since your orders clearly required you to travel by Government 
aircraft between “San Francisco and Seattle where available,” and 
since the record shows Government air transportation was available 
daily from San Francisco, California, to Tacoma, Washington, the 
reimbursement authorized is limited to the cost of travel between 
Tacoma and Seattle, Washington, which amount heretofore has been 
paid to you. 
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Accordingly, the settlement of November 15, 1951, was correct and 
is sustained. 

The original orders which accompanied your letter of January 28, 
1952, are enclosed. 


[B-109027] 


Traveling Expenses—Military, Naval, Etc., Personnel—Re- 
ceipts for Cash Fares 


Under Navy travel regulations requiring that claims of enlisted personnel for 
reimbursement of expenditures from personal funds for transportation be sup- 
ported by receipts when for their own convenience they do not obtain transpor- 
tation requests or use requests furnished them, a Naval Reservist who for her 
own convenience—in that leave en route was authorized—was not furnished 
transportation requests upon change of station, is not entitled to reimbursement 
for transportation costs in the absence of such receipts. 


Assistant Comptroller General Yates to Alice Sparks Bennett, May 6, 
1952: 


Reference is made to your letter of February 4, 1952, in effect re- 
questing review of that part of the settlement of August 11, 1944, 
which disallowed your claim for reimbursement for the cost of your 
transportation from Cedar Falls, Iowa, to Seattle, Washington, while 
you (Alice Marion Sparks) were serving as yeoman, third class, 
United States Naval Reserve. 

By Standard Transfer Order dated June 26, 1943, you were trans- 
ferred from U. S. Naval Training School (Y-W), Cedar Falls, Iowa, 
to Seattle, Washington, for duty. You were required to report to 
your new station on July 5, 1943, six days leave en route being au- 
thorized. Your leave address was shown as Medford, Oregon. Your 
claim for subsistence and reimbursement for the cost of your trans- 
portation by rail from Cedar Falls to Seattle, June 26 to July 5, 1943, 
was referred to this Office by the Bureau of Supplies and Accounts 
for direct settlement for the reason that “receipts substantiating travel” 
were not furnished. By the settlement mentioned above you were 
allowed $6 as subsistence (8 meals at 75¢ per meal), and your claim 
for reimbursement of the cost of transportation was disallowed for 
the reason that leave en route involved travel for personal convenience 
and that under such circumstances, “applicable regulations require 
receipts; none were furnished.” However, it now is your contention 
that Navy Department regulations did not require receipts for reim- 
bursement for travel until after your travel had been performed, and 


that other members were reimbursed for travel at the same time under 
similar circumstances. 
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Paragraph 3 (a) (4), article 2511 (Change 14, April 1, 1948) U.S. 
Navy Travel Instructions, in effect at the time the travel here in 
question was performed provided, in pertinent part, as follows: 

Receipted bills for hotel accommodations, passenger identification checks or 
cash fare receipts for sleeping or parlor car accommodations * * * will be 
attached to claim. Receipts for transportation when paid for in cash by en- 
listed men will not be required when, through no fault of their own, they are 
unable to obtain transportation requests. Such receipts, however, will be re- 
quired when, for their own convenience, they do not obtain transportation re- 
quests or do not use transportation requests furnished them. * * 

Since it appears that for your own convenience, in that leave en 
route was authorized, you were not furnished transportation re- 
quests, it seems clear that under applicable regulations you were 
required to furnish receipts covering the cost of your transportation. 
Since such receipts were not furnished, there is no legal basis for the 
allowance of your claim. 8 Comp. Gen. 94; 9 id. 152; id. 271; 22 id. 
1105. Such being the case, the settlement of August 11, 1944, was 
correct and is sustained. 

As to your statement that others received reimbursement for travel 
under similar circumstances, if you will furnish this Office with the 
name, rank or grade, address and serial number (if possible) of such 
persons together with information as to the disbursing officer (if 
known) who made such payments, this Office will initiate appropriate 
action to recover any amounts that may have been erroneously 
disbursed. 

The enclosures which accompanied your letter are returned here- 
with in compliance with your request. 


[B-108093] 


Subsistence—Per Diems—Military, Naval, Ete., Person- 
nel—Travel on Government-Owned Vessels 


A Navy officer who performed temporary duty on board Government-owned ves- 
sels chartered by a private concern under an agreement providing for the opera- 
tion of the vessels under time charter to the Military Sea Transportation Service 
only, and the latter charter required the private concern to furnish meals to 
naval personnel assigned to duty on board the vessels at a cost which is a frac- 
tion of the cost of meals to personnel traveling aboard a commercial vessel, is 
regarded as having performed temporary duty on board Government vessels 
within the meaning of Joint Travel Regulations, and therefore, per diem may 
not be paid under said regulations for such duty. 


Assistant Comptroller General Yates to Lt. (jg) T. E. Manore, De- 
partment of the Navy, May 8, 1952: 


Reference is made to your letters of November 9, 1951, and March 
4, 1952, with enclosures, requesting decision as to whether you are 
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authorized to make payment on a voucher submitted with the latter 
letter, covering reimbursement of expenses of travel performed by 
Lieutenant (jg) Robert E. Lloyd, USNR, during the period May 16 
to August 30,1951. The particular periods with which you appear to 
be concerned are from June 1 to July 31 and August 3 to August 29, 
1951, while the officer was aboard the time-chartered vessels referred 
to below. 

By order of May 14, 1951, United States Atlantic Fleet, U. S. S. 
Missouri (BB 63), Y% Fleet Post Office, New York, New York, Lieu- 
tenant Lloyd was directed to proceed and report to Norfolk, Virginia, 
for temporary additional duty of approximately 60 days with Com- 
mander Amphibious Group Two, upon completion of which he was 
to return to his regular duty station. Travel by several different 
means of conveyance was authorized and it is stated that he would be 
reimbursed on a per diem basis in accordance with chapter 4 of the 
Joint Travel Regulations. It is shown that he performed temporary 
additional duty under instructions at the Amphibious Training Base, 
Little Creek, Virginia, during the period May 16 to 31, 1951, tem- 
porary additional duty on board the S. S. William Bevan as com- 
manding officer, Military Department and officer-in-charge of Com- 
munication Team No. 3, during the period June 1 to July 30, 1951, 
and similar duty on board the S. S. Enid Victory during the period 
August 3 to 29, 1951, as directed in endorsements on the orders of 
May 14; and that both Government quarters and messing facilities 
were available at Little Creek but only Government quarters were 
regarded as being available on the above-mentioned vessels. Receipts 
were submitted showing payment by the officer to the operators of 
said vessels for meals furnished at the rate of $1.80 per day. 

By Counterpart 1, Contract No..MCce 62610, Form No. 303, Ship- 
salesdemise (Military Sea Transportation Service), Bareboat Charter 
Agreement of War-Built Dry-Cargo Vessels, executed November 28, 
1950, the United States, acting by and through the Department of 
Commerce (Maritime Administration) chartered to Blidberg-Roth- 
child Company, Inc., on a bareboat basis subject to the conditions 
provided therein, two Government-owned vessels, one of which was 
the S.S. Enid Victory. It is provided in Clause D, Part I, thereof, 
that such vessels “shall be operated only in the trans-Pacific service 
under time charter to the Military Sea Transportation Service, trans- 
porting military and other Government-controlled cargoes and pas- 
sengers as far as accommodations and United States Coast Guard 
certification allow, under Military Sea Transportation Service Time 
Charter.” The time charter covering the S. S. Enid Vietory has not 
been furnished but it is understood that it was operated under duly 
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executed Military Sea Transportation Service Time Charter Party, 
MSTS Dry Cargo War Risk Form, a blank form of which was for- 
warded to this Office by messenger. Article 18} thereof provides 
that: 


“* * * the Charterer shall have the privilege af assigning officers and/or 


enlisted men aboard the vessel for duty purposes as far as accommodations 
and U. S. Coast Guard certification allow, the Charterer paying $1.80 per 
day per man for victualling and $0.70 per day per man for accommodations. The 
$1.80 per day for victualling of an officer shall be collected by the vessel operator 
directly from the officer concerned. * * *” 

It is understood that similar bareboat and time charter agreements 
were executed covering the S. S. William Bevan. 

An officer of the Navy is required to subsist himself at personal 
expense at all times and the only allowance which is authorized to 
help defray the cost thereof while he is at his designated post of 
duty in the United States, is the basic allowance for subsistence 
authorized under the provisions of section 301 of the Career Compen- 
sation Act of 1949, 63 Stat. 812. However, if travel is performed 
outside the United States, section 303 (b) of said Career Compensation 
Act, 63 Stat. 814, authorizes the Secretary of the service concerned 
to prescribe per diem for such travel “considering all elements of 
cost of living” to the person concerned. Paragraph 4253-4 of the 
Joint Travel Regulations prescribes a per diem of $5 for each day 
while in a travel status aboard a commercial vessel when the cost of 
passage does not include meals, and paragraph 4253-5b states that 
members who are charged for subsistence while traveling by Govern- 
ment vessel—but not including those aboard for temporary duty or 
training—will be paid a per diem allowance commensurate with the 
cost for meals furnished. Hence, the question to be decided here is 
whether the vessels involved should be considered to be “commercial” 
or “Government” vessels within the meaning of the regulations. A 
proper determination of that question requires consideration of the 
objectives sought to be accomplished by the use of the terms “com- 
mercial vessel” and “Government vessel” in such regulations. The 
purpose of the last cited provisions of law is to permit the prescribing 
of a per diem allowance to members of the uniformed services for the 
additional expenses of subsistence to which they are put while required 
to maintain themselves outside the United States away from their 
designated posts of duty. Since such per diem is an additional cost 
of living allowance, the rates of per diem should have a reasonable 
relationship to the increased costs incurred. Presumably in fixing 
the rate of $5 for each day while in a travel status aboard a commercial 
vessel, when the cost of passage does not include meals, due considera- 
tion was given to the fact that meals would have to be purchased 
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at commercial rates charged the general public. It may not be 
assumed that it was intended that such rates should be paid for 
periods aboard a vessel where such rate was several times the increased 
cost, if any, of meals to the person concerned. See B-103602, Feb- 
ruary 19, 1952, 31 Comp. Gen. 399. 

Although it may be that when a Government-owned vessel chartered 
by a private concern on a bareboat basis may not be regarded as a 
Government vessel for many purposes while so used (see in this con- 
nection Baltimore Dry Docks, etc., Company v. New York etc., Com- 
pany, The Isabella, 262 F. 485) where, as here, the charter agreement 
executed by one Government agency expressly provides that the vessel 
shall be operated only under time charter to another Government 
agency and the latter charter requires the private concern to furnish 
meals to naval personnel assigned to duty on board such vessel at a 
cost which is but a fraction of the cost of meals to personnel traveling 
aboard a commercial vessel, the chartered vessel must be regarded as 
a Government vessel within the meaning of the cited regulations. 
Hence, the officer must be considered to have performed temporary 
duty on board Government vessels during the periods he was on board 
the S. S. William Bevan and the 8. 8. Enid Victory, and since no per 
diem is prescribed in the said regulations incident to such duty, no 
right to per diem accrued to him incident thereto. 

Accordingly, if the voucher is amended to omit the periods of tem- 
porary duty in question, payment thereon is authorized, if correct in 
other respects. 
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[B-108466] 


Appropriations—Limitations—S pecific v. General 


The specific limitation in the appropriation “Capital Outlay, Public School Con- 
struction, Sites and Equipment” contained in the District of Columbia Appropria- 
tion Act, 1952, upon the amount to be made available for the use of the Municipal 
Architect, fixes the maximum amount that may be transferred to the appropria- 
tion account “Office of Municipal Architect, Construction Services,” for plans 
and specifications incident to public school construction, and therefore, the gen- 
eral percentage limitation provision on construction work provided in said act 
may not operate to increase the amount so fixed. 


Comptroller General Warren to the President, Board of Commis- 
sioners of the District of Columbia, May 8, 1952: 


Reference is made to letter dated March 7, 1952, from the Acting 
President, Board of Commissioners, District of Columbia, requesting 
a decision as to whether the appropriation account “Office of Munici- 
pal Architect, Construction Services” may be increased by transfers 
from the appropriation for “Capital Outlay, Public School Construc- 
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tion, Sites and Equipment” contained in the District of Columbia 
Appropriation Act, 1952, Public Law 106, approved August 3, 1951, in 
excess of the amount of $190,000 specified therein for the exclusive use 


_of the Municipal Architect. 


The question apparently arises by reason of the provision contained 
in the cited act under the heading “Public Works,” 65 Stat. 164, which 
provides: 

“All apportionments of appropriations for the use of the Office of Municipal 
Architect in payment of personal services employed on construction work pro- 
vided for by said appropriations shall be based on an amount not exceeding 4 
per centum of a total of not more than $2,000,000 of appropriations made for 
such construction projects and not exceeding 3% per centum of a total of the 
appropriations in excess of $2,000,000, and appropriations specifically made in 
this Act for the preparation of plans and specifications shall be deducted from 
any allowances authorized under thi. paragraph: * * *” [Italics supplied]. 


and section 4 of the “General Provisions,” 65 Stat. 171, as follows: 


“Whenever in this Act an amount is specified within an appropriation for 
particular purposes or object of expenditure, such amount, unless otherwise 
specified, shall be considered as the maximum amount which may be expended 
for said purpose or object rather than an amount set apart exclusively therefor.” 

It is explained in the letter that the Auditor for the District of 
Columbia disapproved a request of the Municipal Architect for the 
transfer of $51,722 from the foregoing appropriation, said amount 
representing the difference between $190,000 and the amount de- 
termined to be transferable therefrom under the above quoted per- 
centage limitation provision on construction work; that the action of 
the Auditor was based upon the view that the provisions of section 4, 
supra, fix the amount of $190,000 as the maximum sum which may 
be transferred from the appropriation in question for the use of the 
Municipal Architect ; and that the latter contends the amount of funds 
transferable to him is governed by the percentage limitation provision 
on construction work which, he also contends is not subject to the said 
section 4, by reason of the excepting phrase “unless otherwise speci- 
fied” contained therein. 

The intent and purpose of section 4 is to change the availability 
of an amount within an appropriation specified for a particular 
purpose or object of expenditure from a specific amount to a “not to 
exceed” or maximum amount, so that an excess thereunder may be 
used for the general purposes of the appropriation. 18 Comp. Gen. 
211,212. The phrase “unless otherwise specified” refers to the words 
“within an appropriation” and, as used therein, reasonably con- 
templates those instances where the Congress uses words of limitation 
within an appropriation, which manifest a clear intent that the 
amount set aside for particular designated purposes constitutes a 
restricted or fixed amount—as distinguished from a maximum 
amount—and, in such circumstances, the phrase excepts from applica- 











580 DECISIGNS UF THE COMPTROLLER GENERAL [31 


tion the change in availability otherwise directed by the section. For 
example, see the appropriation for the office of Municipal Architect 
contained in the District of Columbia Appropriation Act of 1951, 
Public Law 616, approved July 18, 1950, 64 Stat. 360, which contains 
a limitation thereunder on the amount of funds “exclusively” for test 
borings and soil investigations. 

Hence, it does not appear, as contended by the Municipal Architect, 
that the percentage limitation provision was intended to be encom- 
passed by the phrase “unless otherwise specified,” and in applying the 
provisions of section 4 to the limitation of $190,000 the effect thereof 
is to change the availability of the item from a restricted or fixed 
amount to a maximum amount. Thus, there remains for considera- 
tion whether the specific appropriation limitation or the general per- 
centage limitation provision is for application in determining the 
amount of funds properly transferable to the Municipal Architect 
for plans and specifications incident to public school construction. 

The percentage limitation provision quoted above has appeared in 
District of Columbia appropriation acts, in substantially the same 
form, since the fiscal year 1925 (43 Stat. 541). The italicized por- 
tion thereof appeared for the first time in the appropriation act for 
the fiscal year ending June 30, 1940, 53 Stat. 1004, 1006. See Senate 
Report No. 535, 76th Congress, Ist Session. The purpose of the pro- 
vision is to establish an over-all percentage limit on the amount of 
funds available to the Municipal Architect for personal service ex- 
penditures incident to construction work. The effect of the ital- 
icized language is to facilitate compliance with such percentage 
limitation in view of the practice generally followed by the Congress 
of appropriating, in advance of funds for construction, a specific 
amount to cover the partial cost of preparing plans and specifications. 
See Senate Hearings on the District of Columbia Appropriation Bill 
for 1940, page 95. 

It is pertinent to note at this point that the 4 percent and 334 percent 
specified in the general percentage limitation provision, is the maxi- 
mum that may be used by the Municipal Architect for the employment 
of personal services on all construction work provided for by the 
several appropriations for the District of Columbia. If the Congress 
had intended not to otherwise limit the amount of funds available to 
the Municipal Architect from the appropriation under consideration, 
it seems clear that no action in the matter need have been taken. And, 
since the Congress saw fit to impose under said appropriation a spe- 
cific limitation of $190,000, effect must necessarily be given thereto 
under the rule of statutory construction that where there is a general 
and special provision in the same or different statutes, in apparent 
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conflict, the special provision qualifies the general provision and 
supplies an exception thereto. See 27 Comp. Gen. 439, 442, 29 id. 
374. 

The conclusion is required, therefore, that the limitation of $190,000 
under the appropriation “Capital Outlay, Public School Construction, 
Sites and Equipment,” is the maximum amount that may be trans- 
ferred therefrom to the office of the Municipal Architect. The 
question presented is answered accordingly. 


[B-108880] 


Leaves of Absence—Annual and Sick Leave Act of 1951 


While the term “leave year” is not mentioned in the Annual and Sick Leave 
Act of 1951, section 203 of the act limits annual leave accumulations as of the end 
of the last complete biweekly pay period, and therefore, the act in effect estab- 
lishes a “leave year,” beginning on the first day following the end of the last 
complete biweekly pay period in any calendar year and ending on the last day 
of the last complete biweekly pay period in the following calendar year, for 
the purpose of determining maximum accumulations and effecting adjustments 
as previously were required to be made at the end of a calendar year and also 
for the advancement of leave against subsequent accruals. 


Under section 203 (h) of the Annual and Sick Leave Act of 1951, which author- 
izes the granting at any time during a year of leave accruing during that year, 
annual leave which will accrue to an employee during the 26 pay periods of a 
leave year may be credited to him on the first day following the end of the last 
complete biweekly pay period of the calendar year and all leave without pay 
or all overdrawn annual leave is to be adjusted at the end of the leave year 
rather than at the end of the calendar year. 


In view of the provisions in section 203 (i) of the Annual and Sick Leave Act 
of 1951, that an employee shall not be entitled to annual leave until after he 
has completed 90 days of continuous employment, annual leave which is credited 
to an employee at the end of the 90-day qualifying period may not be substituted 
for leave without pay granted during said period. 


The term “regular tour of duty during each administrative workweek” as used 
in section 202 (b) (1) (B) of the Annual and Sick Leave Act of 1951, con- 
templates a definite and certain time, day or hour of any day, during the work- 
week when the employee regularly will be required to perform duty, so that a 
part-time employee may not earn leave unless there is established in advance 
a specific time during an administrative workweek when he regularly is required 
to perform duty 


The 90-day qualifying period required for employees to earn annual leave under 
section 202 (b) (1) (B) of the Annual and Sick Leave Act of 1951 relates to 
employment rather than to services, so that the days outside the established 
regular tour of duty on which “when actually employed” or “part time’ employees 
perform no duty are to be regarded as nonworkdays, and therefore, both classes 
of employees meet the conditions upon the completion of 90 days continuous 
employment on a regular tour of duty provided there has not been a break in 
service of one or more workdays during the qualifying period. 


An employee who is on the rolls of an agency on January 6, 1952, the effective 
date of the Annual and Sick Leave Act of 1951, may accrue leave on leave during 


a terminal leave period, even though there is no return to duty. 24 Comp. Gen. 
511, modified. 
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While section 30.204 of the Annual and Sick Leave Regulations provides that 
whenever a full-time employee’s absence in a nonpay status totals the equivalent 
of the base pay hours in any one pay period the credits for leave shall be reduced 
in the amount as earned in a pay period, an employee cannot earn leave for 
fractional pay periods at the beginning or ending of employment, and therefore, 
leave without pay taken during such fractional periods is to be disregarded for 
the purposes of said section. 


Under section 203 (i) of the Annual and Sick Leave Act of 1951, providing that 
an employee shall be entitled to annual leave only after having been employed 
currently for a continuous period of 90 days without a break in service, an 
employee who leaves the Federal service to enter the armed services and who 
does not have statutory or regulatory restoration rights, is to be regarded as 
having had a break in service, and therefore, upon restoration to his civilian 
position, will be required to serve a new qualifying period of 90 days to be 
entitled to annual leave. 


Annual leave recredited to an employee under section 30.703 of the Annual and 
Sick Leave Regulations does not fall within any of the saving provisions of the 
Annual and Sick Leave Act of 1951, and therefore, any part of such leave which 
causes the total annual leave to the credit of an employee to exceed 60 days 
at the end of the last complete biweekly pay period in any year will be forfeited. 


Comptroller General Warren to the Chairman, United States Civil 
Service Commission, May 8, 1952: 


Reference is made to your letter of March 31, 1952, requesting a 
decision upon several questions which have arisen with respect to the 
interpretation to be placed upon certain provisions of the Annual and 
Sick Leave Act of 1951 (Public Law 233) and the regulations issued 
by your Commission pursuant thereto. 

The questions will be quoted and answered in the order presented. 


Question 1 


“1 (a). In question 9 of your decision, B—-106704, December 14, 1951, in answer 
to a question concerning the accruals of leave for a year under section 203 (h) 
of Public Law 233, reference was made parenthetically to a ‘leave year.’ The 
present question is directed to that reference. Is it your opinion that the 
1951 Leave Act established a leave year? If so, inasmuch as leave forfeitures 
in the past have occurred at the end of the leave year and subsection 203 (c) 
of the new Act provides for limitation on annual leave accumulations as of 
the end of the last complete biweekly pay period occurring in any year, would 
it be correct to state such leave year commences on the first day following 
the end of the last complete biweekly pay period in any calendar year and 
ends on the last day of the last complete biweekly pay period in the following 
calendar year? 

“(b). Should all leave without pay which does not total the equivalent of the 
base hours in any period remaining at the end of the last complete biweekly 
pay period in the calendar year be dropped at that point? Under the 1936 leave 
acts the practice was to drop such leave without pay at the end of the calendar 
year since each calendar year was considered a separate unit for leave purposes 
as reflected in your decisions cited below. 

“(c) Should overdrawn annual leave at the end of the last complete biweekly 
pay period in the calendar year be liquidated as heretofore or should it be 
liquidated against future annual leave earnings?” 


The term, “leave year,” was used in the decision of December 14, 


1951 (B-106704), 31 Comp. Gen. 215, primarily to emphasize the con- 
clusion reached therein in answer to question 9, i. e., the words, “such 


| 
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leave as will * * * accrue during the year,” as used in section 203 
(h) of the 1951 leave act, 65 Stat. 681, contemplates leave that would 
accrue during 26 pay periods. However, since section 203 of the new 
leave act limits annual leave accumulations as of the end of the last 
complete biweekly pay period occurring in any year, it appears that 
the said act, in effect, has established a “leave year” for certain pur- 
poses, namely, the determination of maximum accumulations and the 
effecting of such adjustments as previously were required to be made 
at the end of the calendar year, as well as the advancement of leave 
against subsequent accruals. For such purposes, the leave year, as 
suggested in your letter, shall be considered as beginning on the first 
day following the end of the last complete biweekly pay period in any 
calendar year and ending on the last day of the last complete biweekly 
pay period in the following calendar year. 

From the foregoing, it follows that under the provisions of section 
203 (h) of the new act, annual leave which will accrue to an employee 
during 26 pay periods may be credited to him at the beginning of the 
leave year as defined above. The rule stated in answer to question 9 
in the said decision of December 14, 1951, is amplified accordingly. 

Under the rule stated herein, each leave year rather than calendar 
year now is to be considered a separate unit for the purpose of effect- 
ing the adjustments referred to in question 1 (b) and 1 (c). Thus, all 
leave without pay which at the end of the leave year does not total a 
sufficient number of hours to require reductions of leave credits should 
be dropped at that time. Similarly, all overdrawn annual leave should 
be liquidated at the end of the leave year rather than at the end of the 
calendar year as was the case under the regulations heretofore in 
effect. 


Question 2 


“2. As you know, subsection 203 (i) of the Act provides ‘(a) an officer or 
employee shall be entitled to annual leave under this title only after having been 
employed currently for a continuous period of ninety days under one or more 
appointments without break in service. In any case in which an officer or em- 
ployee completes a period of continuous employment of ninety days there shall 
be credited to him an amount of annual leave equal to the amount which, but 
for this subsection, would have accrued to him under subsection (a) during 
such period.’ 

“May an agency substitute annual leave so earned for leave without pay which 
occurred during the ninety day qualifying period, upon crediting of such annual 
leave at the end of the ninety day period?” 


Section 203 (i) of the Annual and Sick Leave Act of 1951, 65 Stat. 
681, provides that an employee shall not be entitled to annual leave 
until after he shall have completed 90 days of continuous employment. 
Thus, the said section reasonably must be regarded not only as 
suspending the right to accrue annual leave during the 90-day period 








584 DECISIONS OF THE COMPTROLLER GENERAL [31 


but also as prohibiting the granting or use of annual leave during 
such period as an advance against subsequent accruals. Otherwise, 
the provision would be rendered ineffective and the purpose sought to 
be accomplished thereby would be defeated. Accordingly, and since 
the substitution of annual leave for leave without pay granted during 
the 90-day period would have the same effect as an advancement of 
leave, a negative answer is required to question No. 2. 


Question 3 


“3. Part-time officers and employees (except hourly employees in the field serv- 
ice of the Post Office Department) earn leave on a pro-rata basis provided they 
have a regular tour of duty during each administrative workweek scheduled in 
advance. It has been assumed by this office the regular tour required contem- 
plated that an officer or employee would perform duty of at least one hour during 
a stated hour on a given day during each administrative workweek in order to 
qualify for leave as a part-time employee. The question now has been raised 
whether an employee who is scheduled in advance to work a fixed number of 
hours during each administrative workweek without regard to the hour or day 
may be considered as having a regular tour of duty scheduled in advance for leave 
purposes. It has been pointed out as an example that one employee who is sched- 
uled in advance to work eight hours each Monday would earn leave. On the 
other hand, under present interpretation an employee, who although he knew in 
advance that he would work eight hours each administrative workweek, would 
not be able to earn leave since he had no fixed hour or day on which to perform 
such duty.” 


Unless there be established in advance a specific time during an 
administrative workweek when an employee is regularly required to 
perform duty, there would be no reasonable basis upon which leave 
could be granted administratively for any particular day or hour 
during such workweek. Therefore, for the purpose of determining 
the right of a part-time employee to earn leave, it is concluded that the 
term, “regular tour of duty during each administrative workweek,” 
as used in section 202 (b) (1) (B) of the Annual and Sick Leave Act 
of 1951, 65 Stat. 679, contemplates a definite and certain time, day and/ 
or hour of any day, during the workweek when the employee regularly 
will be required to perform duty. Question 3 is answered accordingly. 


Question 4 


“4. Concerning the ninety day qualifying period for annual leave with respect 
to w. a. e. employees, a question has arisen as to when such an employee meets 
that condition. 

“For example: Are the nonduty periods of a w. a. e. employee to be considered 
in the same light as leave without pay of other employees? If considered as 
leave without pay, in view of your decision of December 14, 1951 ‘that leave 
without pay would not be a “break in service” either during the qualifying 90-day 
period or at any other time is correc*,’ such nonduty periods would count toward 
the 90-day qualifying period. However, if such nonduty periods are to be 
considered otherwise, the question then arises as to just when a w. a. e. employee 
completes the 90-day period. Must he have a regular tour of duty scheduled in 
advance covering 90 calendar days or more, or may all duty periods be added 
together until they total 90 days? It is understood, of course, in the latter case 
employees would be entitled to retroactive leave earnings for all periods of duty 
which had been scheduled in advance within each administrative workweek 
and which lasted at least one pay period.” 
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In the referred-to decision of December 14, 1951, covering question 
and answer 1, it was held that the provisions of section 202 (b) (1) 
(B) of the new leave act (Public Law 233) with respect to part-time 
employees applies with equal force to “when actually employed” em- 
ployees for whom there has been established in advance a regular tour 
of duty during each administrative workweek. See question and 
answer 3, supra. Hence, there appears to be no basis for distinction 
between these two classes of employees with respect to the application 
of other provisions of the leave law and regulations. Accordingly, 
the days outside the established regular tour of duty on which a “when 
actually employed” or a part-time employee performs no duty properly 
are to be regarded as regular nonworkdays. Therefore, since the 90- 
day qualifying period relates to employment rather than to services 
both classes of employees will have met the condition at the end of 90 
days’ continuous employment on such regular tour of duty; provided, 
of course, there has not been a break in service of one or more work- 
days during the said qualifying period (see question and answer 6 (c) 
of B-106704, supra). In other words, if such an employee fails to 
perform services on any scheduled workday, such absence would not 
be regarded as a “break in service” of the 90-day period. Question 4 
is answered accordingly. 


Question 6 


“5. (a). This question involves section 30.203 of the leave regulations con- 
cerning leave on leave. The intent of this regulation as is reflected in the 
language thereof was to entitle an employee to leave on leave while in a pay 
status. 

“This office has assumed any employee on the rolls in a pay status on January 
6, 1952, was entitled to leave on leave while in a pay status without return to 
duty (where it was not known in advance that an employee would resign, 24 
Comp. Gen. 511), inasmuch as the regulations no longer require a return to 
duty for this purpose. A question arises, however, with respect to an individual 
who was not in a pay status on January 6, 1952, who, however, had been carried 
on extended leave until his leave was exhausted and was then carried in a leave 
without pay status, and was continued in a leave without pay status through 
January 6, 1952, at which time the new leave act and regulations thereunder 
went into effect. It has been assumed leave on leave would be proper in this 
case as well as where he was in pay status on January 6, 1952, under the new 
leave regulations. However, since the latter question has been put to this office 
several times your decision thereon is requested. 

“(b) This question involves terminal annual leave related to the leave on 
leave question. Since an individual cannot be separated in advance of the 
effective date of a resignation, or in advance of a retirement date, or some other 
similar reason, except through removal procedures, would it not be proper for an 
agency in the exercise of administrative discretion and under its authority to 
place an employee in annual leave status at such times as it determines it to be 
desirable from an administrative standpoint, to place an employee in an annual 
leave status even though such action results in terminal annual leave? [See 
16 Comp. Gen. 74, 19 i. d. 955, 28 i. d. 526].” 


Under the general rule that a law or regulation may not be given 
retroactive effect unless specifically authorized, there appears required 
the conclusion that leave on leave may not be granted in any case prior 








586 DECISIONS OF THE COMPTROLLER GENERAL [31 


to January 6, 1952, the effective date of the new leave regulations. 
However, in view of the doubtful legality of the previous regulations 
which denied the accrual of leave on leave until there is a return to 
duty, no objection will be interposed by this Office to the tentative 
construction which your Commission has placed upon section 30.203 
of the new regulations, either as applied to employees who were in a 
pay status on January 6 or those who were in a leave without pay 
status on that date—it being necessary only that the employee be on 
the rolls on January 6, 1952. Question 5 (a) is answered accordingly. 

In answer to question 5 (b), there appears no reasonable basis for 
any other conclusion but that the placing of an employee in an annual 
leave status at any time is a proper exercise of administrative author- 
ity. Therefore, since it is not required under the new regulations 
that there be a return to duty before leave on leave will accrue, no 
reason is perceived why that authority may not be exercised in the 
discretion of the agency even though it may be known in advance 
that the employee will be separated at the termination of the leave 
so granted. So far as the conclusion herein expressed is contrary 
to that reached in the decision of January 11, 1945, 24 Comp. Gen. 511, 
said former decision no longer will be followed. Question 5 (b) is 
answered in the affirmative. 


Question 6 


“6. Since an employee cannot earn leave for fractional pay periods at the 
end or beginning of employment, should leave without pay taken during such 
incomplete pay periods be disregarded for purposes of section 30.204 of the 
leave regulations which provides: 

“‘*Nonpay status. Whenever a full-time employee’s absence in a nonpay status 
totals the equivalent of the base pay hours in one pay period, the credits for 
leave shall be reduced in the amount as earned in a pay period.’” 


The primary objective intended to be accomplished by section 30.204 
of the new regulations appears to be to insure that no employee will 
earn leave during any period or periods of leave without pay which 
total the equivalent of the base pay hours in one pay period. Clearly, 
therefore, such regulation was not intended to apply with respect to 
any period during which an employee is not eligible to earn leave. 
Accordingly, the question is answered in the affirmative. 


Question 7 


“7. With respect to those employees who leave the Federal service to go into 
the armed forces of the United States, in the absence of a right to restoration, 
either statutory or regulatory, would such employee be required te serve a new 
qualifying period of 90 calendar days in order to earn annual leave, where no 
break occurred between military and civilian service upon reemployment in the 
civilian service, there being in fact a break in service with respect to civilian 
employment?” 





' 
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Although service in the armed forces may be counted as creditable 
service for the purpose of determining the amount of leave the em- 
ployee will earn under the provisions of the 1951 leave act (B-106704, 
supra, question and answer 2), there is no indication either in the 
language of the act or in its legislative history that the term “employ- 
ment” as used in section 203 (i) of the act was intended to include 
such service. Accordingly, except in those cases where an employee 
has a statutory or regulatory right to be restored to his civilian 
position after military service and is restored pursuant to such law or 
regulation, absence in the armed forces must be regarded as a break 
in service. Therefore, since an individual reemployed after a break 
in service is required to serve a new qualifying period of 90 days in 
order to earn annual leave, question 7 must be answered in the 
affirmative. 

Question 8 


“8. Under section 30.703 of the current regulations ‘All leave which was earned 
under the Leave Acts of 1936 or under any other of the leave systems merged 
under this Act, and to which the employee would have been entitled upon re- 
entering or remaining in the same leave system, shall be recredited under this 
Act: Provided, That leave already forfeited shall not be revived by this regu- 
lation.’ 

“In some cases the recredit authorized under this section causes the leave to 
the credit of an individual to exceed the 60-day maximum allowable under sub- 
section 203 (c) of the Act. 

“Will the individua] be required to use such excess leave by the end of the 
cut-off date (close of last complete biweekly pay period), or would the re- 
credit raise the maximum accumulation ruling in such cases? 

“The problem arises particularly with respect to the former leave system 
under the Postal Service. Under the Postal leave system there was no limit on 
annual leave accumulations. Many employees were transferred out of the 
Postal Service without a break in service and have not had one since. Accord- 
ingly, if they were returned to the Postal Service at this time, they would receive 
a recredit for such leave. They would, of course, under terms of section 
30.703 be entitled to the recredit without actual return to the Postal Service.” 


It cannot be presumed that the Congress intended to authorize 
annual leave accumulations in excess of the 60-day maximum pre- 
scribed by section 203 except in those cases specifically provided for 
in the saving provision of section 208 of the act, 65 Stat. 682. Accord- 
ingly, since annual leave recredited under the provisions of section 
30.703 of the new regulations does not fall within any of the saving 
provisions of the said act, any part of such leave which causes the 
total annual leave to the credit of an employee to exceed 60 days at the 
end of the last complete biweekly pay period in any year will be 
forfeited. Question 8 is answered accordingly. 
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Traveling Expenses—Employees Appointed or Assigned to 
Duty Overseas—Transfers—Return to U. S. 


Under the provisions of section 7 of the Administrative Expenses Act of 1946, 
as amended, authorizing reimbursement of expenses of travel and transportation 
of new appointees to places of employment outside the continental United States 
and return, an employee who transfers to another agency overseas without en- 
tering into a new agreement to serve an additional period of time, would be en- 
titled to the expenses of travel and transportation to and from his post of duty 
outside the continental United States, provided he would have been entitled 
thereto at the time of his return had he continued in the agency in which orig- 
inally employed. 


Under the provisions of section 7 of the Administrative Expenses Act of 1946, 
as amended, the appropriation of the agency in which the employee is employed 
at the time of his return to the continental United States is the only appropria- 
tion available for the cost of his return travel and transportation, and if the em- 
ployee is separated prior to the completion of his contract of employment, the 
agency in which the employee currently is employed should determine whether 
the separation is for acceptable reasons and beyond the control of the employee. 


In drawing up agreements for employment overseas it is within the discretion of 
the hiring department or agency to require, by the express terms of its agreement 
with the employee, that there be a period of not less than one nor more than 
three years of service with that department or agency or an organizational unit 
thereof unless separation is for reasons beyond the control of the individual and 
acceptable to the department or agency concerned. 


Comptroller General Warren to the Administrator, Federal Security 
Agency, May 9, 1952: 


Reference is made to letter dated January 9, 1952, from the Acting 
Administrator, requesting a decision on four questions as to the pro- 
priety of the payment of expenses of travel and transportation under 
section 7 of the Administrative Expenses Act of 1946, Public Law 600, 
60 Stat. 806, as amended by the act of September 23, 1950, 64 Stat 985, 
Public Law 830, incident to the return of employees who have been 
assigned to duty outside the continental United States and who are 
transferred between Federal agencies after such assignment. 

The specific questions are as follows: 


“1. The employee signs an agreement (sample copy attached) to remain 
‘in the Government service for a period of twelve months’ unless separated for 
reasons beyond his control and acceptable to the department or agency concerned. 
Is he entitled to the expenses both going and returning, if, after his initial assign- 
ment, he transfers between Federal agencies, provided his combined period of 
service in both agencies is at least twelve months or that he is separated for 
reasons beyond his control and acceptable to the department or agency concerned? 

“2. If the answer to question 1 is in the affirmative, which agency must pay 
the cost of return (a) if the required period of service is completed before trans- 
fer between agencies (b) if the required period of service is not completed until 
after such transfer? 

“3. If the employee separates from the Federal service after his transfer be- 
tween agencies, but before expiration of the twelve-months period of service as 
originally agreed upon, which agency makes the determination whether such 
separation is for acceptable reasons and beyond the employee's control? 
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“4, Is it within the discretion of a department or agency to require, by the 
express terms of its agreement with the employee, that there be a period of not 
less than one nor more than three years of service with that department or 
agency or an organizational unit thereof, unless separation is for reasons beyond 
the control of the individual and acceptable to the department or agency 


concerned ?” 

Section 7, Public Law 600, as amended, authorizes reimbursement 
of the expenses of travel and transportation of new appointees to 
places of employment outside the continental United States, and re- 
turn, provided the appointees agree in writing to remain in the “Gov- 
ernment Service” for 12 months, unless separated for reasons beyond 
their control and acceptable to the department or agency concerned. 
Also, section 7 provides that in case of violation of such agreement 
any moneys expended by the United States on account of such ex- 
penses of travel and transportation shall be recoverable from the in- 
dividual concerned as a debt due the United States; that the expenses 
of return travel and transportation upon separation shall be allowed 
whether such separation is for the purposes of the Government or for 
personal convenience; but that such expenses shall not be allowed (1) 
unless the employee has served outside the continental United States 
for a minimum period of not less than one or more than three years 
prescribed in advance, or (2) unless the separation is for reasons be- 
yond the control of the individual and acceptable to the department 
or agency concerned. The statute does not specifically cover the situa- 
tion where a new appointee assigned to duty outside the continental 
United States transfers between Federal agencies after the assignment. 

Under the agreement signed by the employee, referred to in ques- 
tion 1, the employee agreed to remain in “the Government service” 
for a period of 12 months following the effective date of the trans- 
fer, unless earlier separated for reasons beyond his control and ac- 
ceptable to the agency. While under the terms of that agreement the 
employee could not be considered as having breached his agreement 
solely by reason of a transfer prior to the expiration of the agreed 
period of service so as to make him liable for the expense of travel 
and transportation from the United States to his post of duty, he 
would have to fulfill the requirements of the agreement with the 
agency to which he transfers before being entitled to return expenses. 
However, in the absence of a new agreement, such as referred to above 
incident to a transfer, an employee may be considered as being en- 
titled to the expenses of travel and transportation to and from his 
post of duty outside the continental United States, provided he would 
have been entitled thereto at the time of his return had he continued in 
the agency in which originally employed. Question 1 is answered 
accordingly. 








590 DECISIONS OF THE COMPTROLLER GENERAL {31 


In answer to question 2, there is no authority to pay the cost of re- 
turn travel and transportation from the appropriation of any agency 
other than the agency in which the employee is employed at the time 
of his return. See generally 26 Comp. Gen. 297, 301. 

The situation in question 3, where an employee separates from the 
Federal service after transfer between agencies but before expiration 
of the 12-month period of service originally agreed upon, could arise 
either where the agency to which the transfer is made does or does 
not enter into a new agreement with the employee upon transfer. 
In either case, the agency in which the employee currently is employed 
should determine whether the separation is for acceptable reasons and 
beyond the control of the employee. 

Question 4 is answered in the affirmative. 


[B- 107845) 


Transportation—Household Effects—Ship ment By Em- 
ployee’s Trailer , 


An employee who, on a permanent change of station, transported household 
effects in a house trailer using his privately owned truck to tow the trailer 
while his dependent wife made the trip in his privately owned automobile is not 
entitled to reimbursement, under section 12 (a) of Executive Order No. 9805, 
as amended, upon a ccmmuted basis for movement of his household goods as a 
part of the trailer, nor is he entitled to mileage for travel in the truck ; however, 


the employee is entitled to reimbursement for mileage for automcbile travel by 
dependent wife. 


An employee, upon a permanent change of station, may be authorized one-fourth 
day's per diem in lieu of subsistence covering a travel status not exceeding three 
hours without regard to the prohibition contained in paragraph 51 of the Stand- 
ardized Government Travel Regulations against the payment of per diem for 
any absence not exceeding three hours as the prohibition does not apply where 
the travel status arises from a change from one official station to another under 
proper orders directing a permanent change of station. 


Comptroller General Warren to Lt. Col. C. Bidgood, Department of 
the Army, May 13, 1952: 


By second endorsement dated January 28, 1952, the Chief, Budget 
and Fiscal Accounting Division, Office of the Engineer Comptroller, 
file ENGCZ 201 Civ, forwarded to this Office your letter of January 5, 
1952, file OVLVF, together with enclosures, requesting a decision as 
to the amount properly, payable on the voucher in favor of Phillip 
W. Hurt, a civilian employee of the Department of the Army. The 
voucher, in the amount of $122.55, covers reimbursement of expenses 
and allowances incident to his permanent change of station from 
Carmi, Illinois, to Metropolis, Llinois. 
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It is stated in your letter that the employee, who was living in his 
privately owned house trailer at Carmi, Illinois, his official duty sta- 
tion, towed his house trailer to his new permanent duty station on 
October 8, 1951, using his privately owned pickup truck; and that his 
wife made the trip in his privately owned automobile the next day, 
October 9, 1951. The voucher includes the following items: 

(a) Per diem in lieu of subsistence, 7 a. m. to 10 a. m. on October 8, 1951, for 
one-fourth day at $5 per day, or $1.25, and mileage at 7 cents per mile for 96 
miles, or $6.72, for the employee's travel in his privately owned pickup truck. 

(b) Mileage at 7 cents per mile for 96 miles, or $6.72, for travel by the em- 
ployee’s wife in the employee’s automobile. 

(c) Reimbursement upon a commuted basis for the items contained in the 
house trailer ordinarily considered as household effects. 

Travel Order No. 1467, dated October 3, 1951, directed the em- 
ployee’s permanent change of station from Carmi, Illinois, to Metropo- 
lis, Illinois, and authorized travel on or about October 8, 1951, by 
privately owned vehicle at the rate of 7 cents per mile, which method 
of transportation was administratively determined to be most eco- 
nomical and advantageous to the Government. Also, the travel order 
authorized per diem in lieu of subsistence, shipment of household 
effects, and travel of the employee’s wife at a later date by common 
carrier or reimbursement at the rate of 7 cents per mile for her travel, 
separate and apart from the employee, by privately owned automobile. 

Your doubt in the matter is expressed as whether the claimant may 
be reimbursed both for mileage for travel in the pickup truck used to 
tow the house trailer and upon a commuted basis for movement of 
the household effects in the house trailer. As to commutation for 
movement of the household effects by the house trailer, your doubt 
is expressed as to whether the views in certain prior decisions of the 
General Accounting Office (for example, 27 Comp. Gen. 511; 27 id. 
740, and 28 id. 41), relative to the requirement for an actual shipment 
of household effects by a “carrier,” are for application at this time in 
view of the deletion of the wording “actually shipped by carrier for 
the employee” from section 12 (a), Executive Order No. 9805, by Ex- 
ecutive Order No. 10196, December 20, 1950, and the substitution in 
lieu thereof of the phrase “actually transported.” 

It is the view of the General Accounting Office that the amendatory 
language to section 12 (a), Executive Order No. 9805, does not change 
the reimbursement rights of employees for movement of their house- 
hold effects. See B-108627, April 30, 1952. Accordingly, reimburse- 
ment upon a commuted basis may not be authorized for movement of 
the employee’s household goods as a part of the house trailer towed by 
the pickup truck driven by the employee. See 27 Comp. Gen. 511; 
28 zd. 41, 49, and 29 id. 70. 
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As to the payment of mileage for travel of the employee in the 
pickup truck and mileage for travel of the wife in the automobile 
separate and apart from the employee, payment may be authorized 
for the automobile travel only, since no reasonable grounds are fur- 
nished to show that transportation of the employee and his wife in 
one automobile was not feasible. See 27 Comp. Gen. 57, 5 U.S. C. 73c. 
Moreover, if the basis for separate travel was for the purpose of 
transportation of the house trailer together with the household goods, 
the expense of operation of the pickup truck still would be for dis- 
allowance since house trailers are not regarded as “household goods” 
and there is nothing of record to indicate by what amount, if any, 
the cost of transportation of the house trailer was increased by reason 
of the household goods which were moved therein. 

The claim of one-fourth day’s per diem in lieu of subsistence, 
covering a travel status not exceeding 3 hours from 7 to 10 a. m., may 
be allowed without regard to the prohibition contained in paragraph 
51 of the Standardized Government Travel Regulations against the 
payment of per diem “for any absence not exceeding 3 hours,” since 
it has been held that the prohibition does not apply where the travel 
status arises from a change from one official station to another under 
proper orders directing a permanent change of station. See A-43833, 
August 19, 1932, and B-51934, September 12, 1945. 

Action upon the voucher, which is returned herewith, should be 
taken in accordance with the foregoing. Also, action should be taken, 
as proposed, to adjust reimbursement for a prior change of station 
for which you state you reimbursed the employee on D. O. Voucher 
No. 1322, August 1951 accounts, upon a similar basis as was claimed 
in the present case. 


[B-107894] 


Appointments—Initial Salary Rates, Ete.—Persons Who 
Previously Lost Opportunity for Appointment by Reason of 
Military Service 


Under the act of July 31, 1946, as amended, providing for the placing in an ap- 
propriate status of a veteran who lost opportunity for probational appointment 
in the Postal Service because of being in military service, it must be established 
that the veteran actually lost an opportunity for probational appointment be- 
cause of being in the military service, and therefore, a veteran is not entitled 
to the benefits of the act where a lower eligible received a probational appoint- 
ment, not as a result of a direct certification from a register of eligibles, but 
because of an erroneous conversion from a war service appointment. 
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Comptroller General Warren to the Postmaster General, May 13, 
1952: 


Reference is made to your letter of February 4, 1952, reference 12, 
requesting a decision as to whether Mr. William A. Trippet, city 
letter carrier in the post office, Orlando, Florida, is entitled to the 
benefits of the act of July 31, 1946, Public Law 577, 60 Stat. 749, as 
amended by the act of April 29, 1950, Public Law 492, 64 Stat. 93, by 
virtue of the erroneous conversion of a lower eligible from a war 
service appointment to a probational appointment on May 1, 1945. 

It appears from the record now before me that no lower ranking 
eligible received a probational appointment as a result of direct certifi- 
cation from the register while Mr. Trippet was in the military service; 
that on May 1, 1945, the war service appointment of an employee who 
had been serving in the position of letter carrier since July 17, 1943, 
and who stood lower on the original register than Mr. Trippet, was 
converted to a probational indefinite appointment under a procedure 
which should have been discontinued on December 12, 1944, the effec- 
tive date of Executive Order No. 9506; that Mr. Trippet’s eligibility 
for probational appointment was restored after military service upon 
the basis of such conversion; and that he received a probational ap- 
pointment as a substitute carrier in February 1948. 

The act of July 31, 1946, as amended, provides that an eligible who 
lost opportunity for probational appointment in the Postal Service 
at any time between May 1, 1940, and October 23, 1943, because of 
military service and who was certified for probational appointment 
pursuant to Executive Order No. 9538, April 13, 1945 (superseded by 
Executive Order No. 9733, June 4, 1946), or applicable Civil Service 
regulations and subsequently was given such appointment is entitled 
to certain seniority and compensation benefits. 

It has been stated that the primary purpose of the act is to place the 
veteran who lost opportunity for probational appointment because of 
his military service in a status with respect to compensation and sen- 
iority comparable with the status which he might have attained had he 
not entered the military service. See 26 Comp. Gen. 315; 27 id. 399, 
402. Also, in order to receive the benefits of the act it must be estab- 
lished that a person otherwise eligible thereto lost opportunity for 
probational appointment because of his military service. It has been 
held that a subsequent appointment pursuant to Executive Order No. 
9538 or Executive Order No. 9733 does not per se render an employee 
eligible for such benefits. See 26 Comp. Gen. 485, 487. 

In the instant case a lower eligible was appointed while Mr. Trippet 
was in the military service, but the appointee was given a war service 
appointment. As indicated above no lower ranking eligible received 
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a probational appointment as a result of direct certification from the 
register. Thus, it appears that Mr. Trippet did not actually lose an 
opportunity for probational appointment because of military service 
so as to bring him within the provisions of the Act. Such a situation 
should be distinguished from the one considered in 26 Comp. Gen. 315, 
where a temporary rural carrier was appointed to serve the route 
when the veteran eligible could not accept because of military service, 
and it was shown that the eligible actually lost an opportunity for 
>robational appointment because of military service. If the benefits 
of Public Law 577, as amended, were extended solely upon the basis 
of the probational appointment erroneously given to the lower eligi- 
ble, it appears that Mr. Trippet would acquire a status greater than 
the one which he probably would have acquired had he not entered 
the military service. There is no basis, of course, for extending the 
benefits of the Act upon the basis of a probational appointment 
erroneously given. 

Accordingly, in the absence of a showing that Mr. Trippet actually 
lost an opportunity for probational appointment during the period 
May 1, 1940, to October 23, 1943, because of military service, he may 
not be considered as entitled to the benefits of Public Law 577, as 
amended. 


[B-109269] 


Leaves of Absence—Lump-Sum Leave Payments—Employ- 
ees of the District of Columbia Board of Education 


Inasmuch as the act of March 5, 1952, vesting in the Board of Education of the 
District of Columbia the authority to regulate vacation periods and leaves of 
absence of, employees whose positions are included in salary classes 13-23, 
inclusive, established by the District of Columbia Teachers’ Salary Act of 1947, 
fixes no maximum of leave and provides that leave granted thereunder shall 
be in lieu of annual leave granted under any other act, the Board of Education 
of the District of Columbia may fix, establish, and regulate such leave without 
regard to the maximum amounts provided in the Annual and Sick Leave Act 
of 1951. 


The act of March 5, 1952, vesting in the Board of Education of the District of 
Columbia the authority to regulate vacation periods and leaves of absence of 
employees whose positions are included in salary classes 13-23, inclusive, set 
up by the District of Columbia Teachers’ Salary Act of 1947, establishes, in 
effect, an entirely different leave system for such employees as of March 5, 1952, 
and therefore, they are entitled under the provisions of the Lump-Sum Leave 
Payment Act of December 21, 1944, to a lump-sum payment for any accrued 
annual leave to their credit under prior leave acts up to that date. 


Comptroller General Warren to the Acting President, Board of 
Commissioners of the District of Columbia, May 13, 1952: 


Reference is made to your letter of April 21, 1952, requesting deci- 
sion upon the questions therein stated, as follows: 
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“1, Would the Board of Education under the provisions of Public Law 271, ap- 
proved March 5, 1952, be authorized to fix, establish (in excess of the amounts 
stipulated in Title II of Public Law 233) and regulate the maximum amounts 
of vacation periods and annual leave of absence to which those individuals whose 
positions are included in salary classes 13-23 inclusive, established by the Dis- 
trict of Columbia Teachers’ Salary Act of 1947 are entitled, without regard to 
the provisions of Title II of Public Law 233, approved October 30, 1951? 

“2. If your answer to question 1 is in the affirmative, would such individuals 
whose positions are included in classes 13-23 inclusive, be entitled under the 
provisions of Section 3 of Public Law 525, 78th Congress, approved December 
21, 1944, to lump-sum payment for unused annual leave remaining to their 
credit prior to March 5, 1952, the date of Public Law 271?” 


Public Law 271, approved March 5, 1952, 66 Stat. 14, provides as 
follows: 

“* * * That the authority to regulate the vacation periods and annual 
leave of absence of all individuals employed by the Board of Education of the 
District of Columbia, whose positions are included in salary classes 13-23, in- 
clusive, established by the District of Columbia Teachers’ Salary Act of 1947, 
shall be vested solely in the Board of Education of the District of Columbia. 
The annual leave of absence granted by the Board of Education of the District 
of Columbia under the authority of this Act shall be in lieu of annual leave of 
absence granted under any other Act.” 

Classes 13 to 23 of employees of the Board of Education are prin- 
cipals, assistant principals, and similar officers, as distinguished from 
teachers, and prior to the passage of the above act they were subject 
to the Annual and Sick Leave Act of 1951, approved October 30, 1951, 
65 Stat. 679, and subject to the Civil Service rules and regulations 
issued under that act. The teachers and other educational employees 
whose salaries are established in grades 1 to 12 of the Teachers’ Salary 
Act of 1947, 61 Stat. 248, were specifically excepted from the general 
leave act, and by action of June 7, 1950, the Board of Education 
promulgated a regulation granting annual leave to such teachers 
from the last day of school in June to the opening day of school in 
September. 

Senate Report 1201 on H. R. 4703, which became Public Law 271, 
-contains the following pertinent comment: 

“The purpose of this bill is to give the Board of Education of the District of 

Columbia sole authority to regulate vacation periods and annual leave of absence 
of certain school officers and employees of the Board of Education. At the 
present time the Teachers’ Leave Act applies only to certain teachers who are 
enumerated in classes 1 through 12 of the Teachers’ Pay Act. Those in classes 
13 to 23 are principals, assistant principals, and similar officers. They come un- 
der the Federal Leave Act at the present time, and are required to remain on duty 
even though schools over which they preside are closed. The Board of Educa- 
tion would fix the leave for those particular administrative officers upon enact- 
ment of this legislation.” 
As Public Law 271 fixes no maximum amount of leave and provides 
that the leave so granted shall be in lieu of annual leave granted under 
any other act, there appears justified the conclusion that question 1 be 
answered in the affirmative. 
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Public Law 271 establishes, in effect, an entirely different leave sys- 
tem for employees coming within its provisions effective as of the 
date of the approval of that act. It follows, therefore, that the af- 
fected employees are entitled under the provisions of the act of De- 
cember 21, 1944, 58 Stat. 846, to a lump-sum payment of any accrued 
annual leave remaining to their credit under prior leave acts up to 
March 5, 1952—there essentially being involved a transfer to a dif- 
ferent leave system on that date. Question 2 is answered accordingly. 


[B-100137] * 


General Accounting Office—Assistant Comptroller General 


of the United States—Authority to Render Decisions 

Among the duties assigned to the Assistant Comptroller General of the United 
States by the Comptroller General of the United States, pursuant to authority 
in section 302 of the Budget and Accounting Act, 1921, as amended, is that of 
rendering decisions on certain specific matters and such decisions, when ren- 


dered, have the same effect and are as binding as they would be if rendered by 
the Comptroller General personally. 


Comptroller General Warren to Arthur C. Meyers, May 14, 1952: 


Reference is made to your letter of February 11, 1952, relative to 
your right to credit for midshipman service and passed midshipman 
service at the Naval Academy prior to March 4, 1913, in the computa- 
tion of your retired pay under the provisions of Title III of the act 
of June 29, 1948, 62 Stat. 1087. 

By letter dated January 21, 1952, from the Assistant Comptroller 
General of the United States, you were furnished a copy of decision 
of this Office dated October 19, 1951, B-100137, 31 Comp. Gen. 145, 
wherein it was held that midshipman service, including passed mid- 
shipman service, may not be counted in the computation of the retired 
pay in question. 

Apparently, you do not think the said decision of October 19, 1951, 
carries with it any finality of action because it was rendered by the 
Assistant Comptroller General of the United States without any indi- 
cation that it bore my personal approval. In that connection your 
attention is invited to section 302 of the Budget and Accounting Act, 
1921, 42 Stat. 23, as amended, 31 U.S. C., Supp. IV, 42, which reads, 
in pertinent part, as follows: 


“* * * The Assistant Comptroller General shall perform such duties as 
may be assigned to him by the Comptroller General * * *,” 


And, over the years, among the duties assigned by me to the Assistant 
Comptroller General has been that of rendering decisions on matters 
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involving military and naval pay and allowances. Such decisions, 
when rendered, have the same effect, and are as binding, as they would 
be if rendered by me personally and they do not require my personal 
approval. 

With reference to the conclusion reached in this matter in an opinion 
rendered by the Judge Advocate General of the Navy, to which you 
refer in your letter, may be assured that thorough consideration 
was given thereto when the matter was considered here. However, 
this Office was not able to agree with such opinion and, under the law, 
the decision of this Office is controlling to the extent that any payment 
of retired pay in the Department of the Navy is involved. 

Insofar as the merits of your claim are concerned, it may be stated 
that nothing is found in your present letter, or in your previous cor- 
respondence, which would distinguish your case from that considered 
in the said decision of October 19, 1951 and, accordingly, as you were 
advised in the letter of January 21, 1952, there is no proper basis for 
giving favorable consideration to your claim for increased retired pay 
based on your midshipman or passed midshipman service. 

In accordance with your request there is enclosed herewith a copy 
of B-100137, dated July 26, 1951, to Mr. Herman J. Elson. With 
respect to your request for a copy of Mr. Elson’s letter of August 10, 
1951, to this Office regarding his claim respecting his retired pay, you 
are advised that in the absence of a showing that the furnishing thereof 
would serve some useful purpose, such request may not be granted. 


[B-106846] 


Pay and Allowances—Reservists Injured While on Tempo- 
rary Active Duty for Physical Examination 


An officer of the Naval Reserve ordered to temporary active duty for the purpose 
of taking a physical examination who is injured while employed in travel to the 
temporary active duty station is not entitled to the pay and allowance benefits 
prescribed by section 4 of the Naval Aviation Personnel Act of 1940, as amended, 
for naval reservists who suffer disability while “employed” on active duty or 
training duty. 


A Naval Reserve officer ordered to temporary active duty for the purpose of 
taking a physical examination but who is injured while employed in travel to 
the temporary active duty station may not be considered as actually “employed 
on active duty or on training duty” within the meaning of section 7 of the Naval 
Reserve Act of 1938, as amended, so as to be entitled to disability retirement 
pay, under the provisions of section 402 (c) of the Career Compensation Act of 
1949, authorizing such pay to members of the uniformed services for a disability 
resulting from an injury. 
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Assistant Comptroller General Yates to the Secretary of the Navy, 
May 14, 1952: 


Reference is made to your letter of December 4, 1951, wherein you 
request decision as to the right of Lieutenant (junior grade) Milton 
C. Adams, United States Naval Reserve, to active duty pay and allow- 
ances and to disability retirement pay under the circumstances here- 
inafter set forth. 

It appears that by orders dated September 19, 1950, from the Chief 
of Naval Personnel, and endorsement thereon, Lieutenant Adams was 
ordered to Albuquerque, New Mexico, for temporary active duty for 
the purpose of taking a physical examination. If found physically 
qualified he was to return immediately to the place to which the orders 
were addressed—Hereford, Texas—and upon arrival thereat to con- 
sider himself released from all active duty until such time as would 
enable him to commence travel, within ten days after completion of 
his physical examination, and proceed to San Diego, California, and 
report to the Commanding Officer, Navy Communication Station, 
Eleventh Naval District Headquarters, for temporary active duty 
under instruction for a period of about ten days. Upon completion 
of such temporary active duty, and when directed by his commanding 
officer, he was to regard himself detached; proceed to San Francisco, 
California; and report to the Deputy Commander, Military Sea 
Transportation Service, Pacific, for duty afloat. Travel via private 
conveyance was authorized. If not found physically qualified he was 
to return immediately to Hereford and, upon arrival, consider himself 
released from temporary active duty. 

It further appears that on September 26, 1950, while en route to 
Albuquerque, New Mexico, in compliance with his orders, to take his 
physical examination, Lieutenant Adams was injured in an automobile 
accident (between Tucumcari and Albuquerque, New Mexico), and 
you request decision as to whether he is entitled to active duty pay 
and allowances during the period of his disability resulting from such 
injury. 

Lieutenant Adams’ right, if any, to active duty pay and allowances 
during the period of his disability depends upon the application to be 
given the provisions of section 4 of the Naval Aviation Personnel 
Act of 1940, as amended by section 1 of the act of June 20, 1949, 63 
Stat. 201, which is, in pertinent part, as follows: 


“All officers, nurses, warrant officers, and enlisted men of the United States 
Naval Reserve or United States Marine Corps Reserve, who— 

“(1) if called or ordered into active naval or military service by the Federal 
Government for extended naval or military service in excess of thirty days, 
suffer disability or death in line of duty from disease while so employed; or 

“(2) if called or ordered by the Federal Government to active naval or 
military service or to perform active duty for training or inactive-duty training 
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for any period of time, suffer disability or death in line of duty from injury while 
so employed ; 


shall be deemed to have been in the active naval service during such period, and 
they or their beneficiaries shall be in all respects entitled to receive the same 
* * * hospital benefits, and pay and allowances as are now or may hereafter 
be provided by law or regulation for officers, warrant officers, nurses, and 
enlisted men of corresponding grades and length of service of the Regular Navy 
or Marine Corps * * *.” 


As indicated in decision of October 14, 1949, 29 Comp. Gen. 183, 
a member of the Naval Reserve in Lieutenant Adams’ situation could 
not be entitled to the benefits of the above-quoted provisions of law 
unless his injury could be considered to have been incurred while he 
was employed on active duty within the meaning of such statutory 
provisions. And, as noted in such decision, section 7 of the Naval 
Reserve Act of 1938, 52 Stat. 1176, as amended, 34 U. S. C. 853e, 
expressly distinguishes between being “employed on active duty or 
on training duty” and being “employed in authorized travel to and 
from such duty.” Hence, it was concluded that a person injured 
while employed in authorized travel to or from training duty would 
not be entitled to such benefits and no sound reason is perceived why 
such conclusion would not be applicable in this case. The fact that 
Lieutenant Adams’ orders expressly placed him on active duty for the 
purpose of taking a physical examination and stated that he would 
be considered to be in a “temporary active duty status during the time 
required for physical examination and for travel necessary for com- 
pliance with these orders” does not justify a different conclusion, 
such phraseology having had for its purpose the payment of active 
duty pay and allowances for the time spent in going to and returning 
from the physical examination. Decision of November 25, 1940, 
B-11813. The fact remains that Lieutenant Adams’ injury was in- 
curred while he was employed in authorized travel to active duty and 
not while he was “employed on active duty” within the meaning of 
thelaw. Cf. decision of November 29, 1951, B-104934. Accordingly, 
it must be held that he is not entitled to active duty pay and allow- 
ances during the period of his disability resulting from such injury. 

You also request decision as to whether Lieutenant Adams would 
be entitled to be retired or to be placed on the temporary disability 
retired list, with disability retirement pay, pursuant to the provisions 
of Section 402 (c) of the Career Compensation Act of 1949, 63 Stat. 
817, if other conditions prescribed by that section are met. 

Section 402 (c) provides, in pertinent part, as follows: 

“(c) Upon a determination by the Secretary concerned (1) that a member 
of the uniformed services, other than those members covered in subsections (a) 
and (b) of this section, is unfit to perform the duties of his office, rank, grade, 


or rating by reason of physical disability resulting from an injury; (2) that 
such injury was not the result of the intentional misconduct or willful neglect of 
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such member; (3) that such disability is 30 per centum or more in accordance 
with the standard schedule of rating disabilities in current use by the Veterans’ 
Administration ; (4) that such injury was the proximate result of the perform- 
ance of active duty, full-time training duty, other full-time duty, or inactive 
duty training, as the case may be; and (5) that accepted medical principles 
indicate that such disability may be of a permanent nature, the name of such 
member shall be placed upon the temporary disability retired list of his service 
by the Secretary concerned and such member shall be entitled to receive dis- 
ability retirement pay as prescribed in subsection (d) of this section. * * *” 


In decision of March 5, 1952, B-100262, 31 Comp. Gen. 444, it was 
held, inter alia, that the said section 402 (c) does not apply to members 
called or ordered to extended active duty for a period in excess of 
30 days. However, I think it clear that a member is not on such 
extended active duty during the time he is on active duty for the 
short period required for him to take a physical examination to 
determine his fitness for active duty. But, while the officer here con- 
cerned might not be disqualified from receiving the benefits of section 
402 (c) in that respect, the fact remains, as indicated above, that his 
injury could not have been the proximate result “of the performance 
of active duty” since it was incurred, not while performing active 
duty, but while traveling to such active duty. And, as noted above, 
section 7 of the Naval Reserve Act of 1938, as amended, expressly 
distinguishes between employment on active duty on the one hand 
and authorized travel to and from such duty on the other hand. 
Accordingly, this question also is answered in the negative. 

In connection with the foregoing it is pointed out that there cur- 
rently are pending before the Congress at least two bills, H. R. 7002 
and §. 2876, which contain provisions having for their purpose the 
amendment of the act of June 20, 1949, supra, so as to extend its 
benefits to members of the various reserve components of the armed 
forces who suffer disability or death in line of duty from injury or 
disease while engaged in authorized travel to or from active duty, 
training duty, etc. 


[B-106064] 


Military Leave Payments—Enlisted Men of Naval Reserve 
Discharged to Accept Commission in Marine Corps Reserve 


The discharge of an enlisted member of the Naval Reserve to accept a commis- 
sion in the Marine Corps Reserve does not constitute a discharge for the pur- 
pose of accepting a commission in his respective branch of the armed forces 
within the meaning of the Armed Forces Leave Act of 1946, as amended, and 
therefore, an aviation cadet of the Naval Reserve who is discharged to accept a 
commission in the Marine Corps Reserve is entitled, under the Armed Forces 
Leave Act of 1946, as amended, to a lump-sum payment for unused accrued leave 
to his credit at the date of discharge. 
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Decision rendered by Assistant Comptroller General Yates, May 16, 
1952: 


There is for consideration the claim of James M. Bannan, for a 
lump-sum payment under the provisions of the Armed Forces Leave 
Act of 1946, as amended by the act of August 4, 1947, 61 Stat. 748, 749, 
for unused accrued leave standing to his credit at date of his discharge, 
January 31, 1951, as aviation cadet, United States Naval Reserve. 

The record shows that James M. Bannan was discharged as aviation 
cadet, United States Naval Reserve, on January 31, 1951, to accept a 
commission the following day, as second lieutenant, United States 
Marine Corps Reserve. It has been reported that Mr. Bannan had a 
leave credit of 14 days’ unused accrued leave as of January 31, 1951, 
which was not carried forward into his commissioned officer status 
in the United States Marine Corps Reserve. Presumably, Mr. Bannan 
was not compensated for the unused leave to his credit on the date of 
his discharge as an aviation cadet because doubt existed as to 
whether he was discharged for the purpose of accepting a com- 
mission “* * * jin his respective branch of the armed forces,’ 
within contemplation of section 4 (c) of the Armed Forces Leave 
Act of 1946, as added by the act approved August 4, 1947, 61 Stat. 
748, 749, which provides as follows: 

“(e) Any member of the armed forces discharged after August 31, 1946, having 
unused accrued leave standing to his credit at time of discharge shall be com- 
pensated for such unused leave in cash on the basis of the base and longevity 
pay, and allowances, applicable to such member on the date of discharge ipelud- 
ing for enlisted persons the allowances as provided for such enlisted persons 
in subsection (a) of this section: Provided, That no cash settlement shall be 
made to any member (1) discharged for the purpose of accepting a commission 
or warrant or entering into an enlistment in his respective branch of the armed 
forces, or (2) electing to carry over such unused leave to a new enlistment in his 
respective branch of the armed forces on the day following date of discharge. 
A member excluded from cash settlement by the foregoing provision and a member 
reverting from warrant or commissioned officer to enlisted status shall carry 
any unused accrued leave standing to his credit from one status to another within 
his respective branch of the armed forces. Unused leave settled and compen 
sated for in cash in accordance with this subsection shall not be considered as 
service for any purpose. Settlement and compensation in accordance with this 


subsection shall be made only to a living member or living former member of the 
armed forces.” 


Section 1 of the Naval Reserve Act of 1938, 52 Stat. 1175, establishes 
the Naval Reserve as a component part of the United States Navy. 
Section 2 of the same act establishes the United States Marine Corps 
Reserve as a component part of the United States Marine Corps. 
Section 2, act of August 4, 1942, 56 Stat. 737, established “in the Naval 
Reserve and Marine Corps Reserve” the special enlisted grade of 
aviation cadet. Section 3 of the same act provides, inter alia, that, 
under such regulations as the Secretary of the Navy may prescribe, 
“Any aviation cadet may be discharged, released from active duty, or 
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transferred to any other enlisted rating or grade in the Naval Reserve 
or Marine Corps Reserve.” Section 7 of the act, 56 Stat. 738, provides, 
in pertinent part, that “Aviation cadets * * * may be commis- 
sioned ensigns in the Naval Reserve or second lieutenants in the Marine 
Corps Reserve.” The pay and allowances of an officer commissioned 
in the Naval Reserve and the pay and allowances of an officer commis- 
sioned in the United States Marine Corps Reserve, while serving on 
continuous active duty next following the date of being commissioned 
pursuant to section 7 of the act, supra, are payable from different ap- 
propriations made for pay of the Navy and pay of the Marine Corps, 
respectively. See section 13, act of August 4, 1942, 56 Stat. 739. It 
may not be assumed that the Congress intended that leave accumulated 
by a member of the Naval Reserve might later become a charge against 
the separate appropriations made for the Marine Corps, or vice versa. 

A similar question was considered in decision of September 19, 
1950, 30 Comp. Gen. 109, 111, involving the right to enlistment allow- 
ance upon an enlistment in the Regular Marine Corps within three 
months from date of discharge from the Regular Navy. It was said in 
that decision: 

“It will be noted that section 207 (b) of the 1949 act, supra, provides that 
for the purpose of payment of the reenlistment bonus, an enlistment in one of 
the Regular services following compulsory or voluntary active duty in ‘such 
service,’ or extended active duty of one year or more in a Reserve component 
of ‘such service,’ shall be considered a reenlistment. It is not apparent how the 
term ‘such service’ could be considered as referring to anything but the service 
from which the enlisted man had last been discharged. And while both the 
Navy.and Marine Corps are a part of the Naval Establishment (see 5 U. S. C. 
421g), they are separate and distinct services. Cf. section 102 (a) of the 
Career Compensation Act of 1949, 63 Stat. 804. * * *” 

While the language here involved, “his respective branch of the 
armed forces,” is somewhat broader, I think the same reasoning should 
apply, in view of the apparent design of the legislation to require the 
accumulated leave to be carried over only where the person continues 
in the same service and, more particularly, since the Armed Forces 
Leave Act itself, following the usual understanding of the matter, 
clearly indicates that the Marine Corps and Navy are regarded therein 
as separate services. See section 2 (a) of the act, 60 Stat. 963, where 
the term “member of the armed forces” is expressly defined for the 
purpose of such act as meaning any member “of the Army of the 
United States, United States Navy, United States Marine Corps, or 
the United States Coast Guard.” It is concluded, therefore, that Mr. 
Bannan’s discharge on January 31, 1951, as aviation cadet, United 
States Naval Reserve, to accept an appointment the following day 
as second lieutenant in the United States Marine Corps Reserve, did 
not constitute a discharge “for the purpose of. accepting a commis- 
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sion * * * in his respective branch of the armed forces,” within 
the meaning of that language in the said Armed Forces Leave Act. 

Accordingly, and if otherwise correct, settlement will issue in pay- 
ment of the unused accrued leave standing to Mr. Bannan’s credit at 
the date of his discharge as aviation cadet, United States Naval 
Reserve. To the extent that decision of September 21, 1951, B—105333, 
may have suggested a different view (not necessary to the conclusion 
in that case) it will no longer be followed. 


[B-107148] 


Quarters Allowance—Rental of Quarters Constructed and 
Operated By Nonappropriated Fund Activity of Army 

A member of the uniformed services who occupies, on a rental basis, a motel-type 
housing unit constructed and operated on an Army post by an officers’ mess— 
a nonappropriated fund activity of the Army—does not by reason of such 


occupancy forfeit rights to an allowance for quarters or to the quarters portion 
of a per diem allowance to which the member may otherwise be entitled. 


Assistant Comptroller General Yates to the Secretary of the Army, 


May 16, 1952: 


Reference is made to your letter of December 20, 1951, with enclo- 
sures, requesting decision as to whether a member of the Army, 
otherwise ehtitled to an allowance for quarters, would forfeit his 
right to such allowance when occupying certain motel-type housing 
units at Fort Bragg, North Carolina, on a rental basis, and whether 
a member, otherwise entitled to a per diem allowance, “would lose the 
quarters portion of such allowance” by reason of occupancy of such 
units on a rental basis. 

In this connection, it is stated that the Fort Bragg Officers’ Mess, 
Fort Bragg, North Carolina, a nonappropriated fund activity of the 
Army, is constructing twenty of the motel-type housing units on the 
Fort Bragg military reservation for temporary occupancy by mem- 
bers of the uniformed services arriving and departing that installation, 
their dependents and guests, and transient military and civilian per- 
sonnel visiting the installation; that the construction of the units was 
approved by the Commanding General of Fort Bragg and the Depart- 
ment of the Army; and that the cost of construction and operation, 
including utilities, services, and materials, will be paid entirely from 
the nonappropriated funds of the Fort Bragg Officers’ Mess. It is 
stated also that the construction, operation, and ownership of the 
units for the mentioned purpose is an authorized activity of the Fort 
Bragg Officers’ Mess (Army Regulations 210-55 and 210-60) ; that 
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a daily rental charge of $3 for single units and $5 for double units 
will be charged persons who occupy the units; and that ordinarily 
an officer and his family will not be permitted to occupy such units 
for more than five consecutive nights. 

Section 302 of the Career Compensation Act of 1949, 63 Stat. 812, 
provides that except as otherwise provided in that section or by any 
other provision of law, members of the uniformed services shall be 
entitled to receive a basic allowance for quarters in such amount and 
under such circumstances as provided therein; that except as other- 
wise provided by law, no basic allowance for quarters shall accrue to 
members of the uniformed services assigned to “Government Quarters 
or housing facilities under the jurisdiction of the uniformed services,” 
appropriate to their rank, grade, or rating and adequate for them- 
selves and dependents, if with dependents; and that the President 
may prescribe regulations for the administration of said section. 
Executive Order No. 10204, dated January 15, 1951, 16 F. R. 417, 
promulgated pursuant to said section provides, in pertinent part, that 
any “quarters or housing facilities under the jurisdiction of any of 
the uniformed services” in fact “occupied without payment of rental 
charges” (a) by a member and his dependents, or (b) at his permanent 
station by a member without dependents, or (c) by the dependents of 
a member on field duty or sea duty or on duty at a station where ade- 
quate quarters are not available for his dependents, shall be deemed to 
have been “assigned” to such member as appropriate and adequate 
quarters, and no basic allowance for quarters shall accrue to such 
member under such circumstances unless the occupancy is because of a 
social visit of a temporary nature. Said Executive order further 
provides that the Secretaries of the departments concerned are author- 
ized to prescribe such supplemental regulations not inconsistent with 
the said act as they may deem necessary and desirable for carrying 
out the said order, which regulations shall be uniform for all the 
services to the fullest extent practicable. Army Special Regulations 
35-1465-10, dated March 13, 1951, and 35-1465-15, dated March 13, 
1951, supplementing said Executive order provide that the terms 
“quarters” and “Government quarters” mean any sleeping accommoda- 
tions “owned or leased by the Government,” including dormitories or 
similar facilities operated by cost-plus-a-fixed-fee contractors, regard- 
less of “whether or not a service charge is paid.” A similar definition 
of the term “Government quarters” is contained in section 1150-5, 
Joint Travel Regulations. 

The act of July 2, 1945, 59 Stat. 316, 37 U.S. C. 111a, provides that 
personnel of the armed services and their dependents shall be eligible 
to occupy, on a rental basis, housing facilities under the jurisdiction 
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of any Government department or agency (other than public quarters 
constructed or designated for assignment to and occupancy without 
charge by personnel and their dependents), without loss of money al- 
lowances to which they otherwise are entitled for rental of quarters. 
See 25 Comp. Gen. 25, zd. 246; and B-98956, dated November 29, 1950. 

Although your submission does not include a detailed statement as 
to the terms of the arrangement between the Department of the Army 
and the Fort Bragg Officers’ Mess concerning the construction and 
operation of the housing units, it seems clear that they should not be 
considered “public quarters constructed or designated for assignment 
to and occupancy without charge by personnel and their dependents,” 
within the meaning of the act of July 2, 1945, supra. While the rental 
for such units is not paid to the Government, they are not “occupied 
without payment of rental charges” and, hence, are not “assigned” to 
the personnel or dependents involved within the terms of said Execu- 
tive Order No. 10204, and section 302 of the Career Compensation Act. 
And while the units will be under the general jurisdiction of the Army, 
the Government’s ownership and control thereof would be subject to 
the revocable permission or license granted by the Department of the 
Army to the Fort Bragg Officers’ Mess as an incident to the construc- 
tion of such units, which apparently includes the right to use the units 
as indicated above, so that until such license is revoked the Govern- 
ment would not become the unqualified owner of such units, to consti- 
tute them “Government quarters” within the terms of the cited Army 
Special Regulations. Compare 3 Comp. Gen. 448. Under the circum- 
stances, it is concluded that a member of the Army, otherwise entitled 
to an allowance for quarters, would not forfeit his right to such al- 
lowance and a reduction in an otherwise authorized per diem allow- 
ance in lieu of subsistence would not be required merely because of 
occupancy on a rental basis of the motel-type housing units here 
involved. 


[B-109202] 


Transportation—Routes—Misrouted Shipments 


Under section 216 (b), Part II, of the Interstate Commerce Commission Act it 
is the duty of a motor common carrier to forward via a reasonable and practicable 
route, over which the lowest transportation charges apply, a shipment received 
without specific routing instructions, and therefore, where a carrier received 
goods fer shipment without specific shipping instructions and shipped the goods 
via other than a reasonable and practical route, over which the lowest trans- 
portation charges apply—there being available a joint through rate with connect- 
ing carriers—the carrier or carriers, whether initial or connecting, guilty of the 
misrouting must stand the loss, 
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Where a Government shipment was misrouted and the proper charges were paid 
to the terminal carrier, the Government will not pay the excess charges to the 
terminal carrier and then collect such excess charges from the initial carrier— 


the terminal carrier is required to adjust all differences as to individual liability 
with the other carriers. 


Comptroller General Warren to Edgar Watkins, May 16, 1952: 


Reference is made to your letter of September 12, 1951, file 
T-GAO-Vou-21270 7/48 Bignell, pertaining to the audit action of this 
Office by which it was determined that Merchantville Express Com- 
pany was overpaid $18.52 for the transportation during May 1948 of 
a shipmeni of eight boxes of electrical instruments, NOIBN, weigh- 
ing 2,105 pounds, from Syracuse, New York, to Eatontown, New Jer- 
sey, under Government bill of lading No. WX-8117741. 

The bill of lading indicates that the shipment was delivered to 
Pocono Freight Lines, Inc., at Syracuse, New York, with instructions 
to forward to Eatontown, New Jersey, via “POCONO FREIGHT 
LINES, INC. AND NECESSARY CONNECTIONS.” It appears 
that the Pocono Freight Lines hauled the shipment to Philadelphia, 
Pennsylvania, where it was transferred to Merchantville Express 
Company, which carrier accomplished delivery at Eatontown. 

For this service the Merchantville Express Company claimed and 
was paid $48.20, per its bill No. 1941, based on a rate of 229 cents per 
100 pounds, which was a combination of rates of 141 cents per 100 
pounds, and 88 cents per 100 pounds to and beyond Philadelphia. The 
Merchantville Express Company, apparently, was not a participant in 
tariffs naming through rates from Syracuse, New York, to Eatontown, 
New Jersey. 

Contemporaneously, there was published in Middle Atlantic States 
Motor Carrier Conference, Inc., tariffs Nos. 12-C and 30-B, Agent 
R. R. Rice’s MF-I. C. C. Nos. A-230, and A-255, respectively, a 
through rate of 141 cents per 100 pounds from Syracuse, New York, 
to Eatontown, New Jersey, applicable via Pocono Freight Lines, 
Inc., to Philadelphia, thence via either Wooleyhan Transport Company 
or Pyramid Motor Freight Corporation to destination. Accordingly, 
had the Pocono Freight Lines, Inc., transferred the subject shipment at 
Philadelphia to either of the named carriers, the United States would 
have been entitled to the lower 141-cent rate, in which even the charges 
would have been $29.68. 

The failure of a motor common carrier to forward, via a reasonable 
and practical route over which the lowest transportation charge ap- 
plies, a shipment it has received without specific routing instructions, 
results in a violation of its duty “to establish, observe, and enforce just 
and reasonable rates, charges and classification, and just and reason- 
able regulations ard practices,” as imposed by section 216 (b), Part II 
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of the Interstate Commerce Act, 54 Stat. 929. Hausman Steel Com- 
pany v. Seaboard Freight Lines, 32 M. C. C. 31, 36; Minimum Class 
Rate Restrictions. Central And Eastern States, 44 M. C. C. 367, 383; 
Commodities From and To The Southwest, 47 M. C. C. 155, 166. 

In the audit of the payment voucher by this Office, a difference of 
$18.52 was established between the charges computed at the applicable 
rate over the actual route of movement and the charges computed on 
the basis of the lawfully published through rate of 141 cents per 100 
pounds (the reasonableness of which is not questioned), applying over 
the route via which the shipment should have moved. By General 
Accounting Office Form 1003, dated June 15, 1951, the Merchantville 
Express Company was notified of this difference and requested to 
make refund thereof. The stated difference was refunded under 
protest, and it is asserted in your letter of September 12, 1951, among 
other things, that “The purpose of this letter is to make a claim 
* * * for repayment.” 

Concerning your contentions generally, you are advised that the 
right and the duty of this Office to recapture excessive amounts col- 
lected from the United States for transportation services are not 
lodged solely in section 322 of the Transportation Act of 1940, 54 Stat. 
898, 955. The purpose of section 322 is to require prompt payment by 
the administrative offices of bills presented by carriers for transporta- 
tion services, and nothing in the said section, either expressly or by 
necessary implication, limits or affects the Government’s common-law 
right of set-off, or the authority or responsibility of this Office under 
section 236, Revised Statutes, as amended, 42 Stat. 24, which con- 
templates, generally, that claims and demands of the United States 
against its debtors shall, in the first instance, be settled and adjusted 
by the General Accounting Office. 

Apparently, the rates assessed originally for the transportation 
service performed are applicable over the route via which the ship- 
ment moved, but such movement constituted a misrouting of the 
goods. It would seem that the Pocono Freight Lines erred in trans- 
ferring the shipment to the Merchantville Express Company, a non- 
participant in tariffs naming joint through rates between the points 
involved, and by so doing was enabled to retain for itself all the 
earnings derived from the 141-cent rate, instead of dividing the 
revenue with another carrier which could have protected that rate 
to destination. However, it appears that Merchantville Express 
Company is not without fault in this matter, since it must or could 
have known when it agreed to the interchange of the shipment to its 
line at Philadelphia that it could not lawfully protect the through 
rate available via other routes, as published in the tariffs open to 
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public inspection and lawfully on file with the Interstate Commerce 
Commission. In this respect, it had constructive notice of the lower- 
rated routes, and to this extent was chargeable with knowledge that 
its acceptance of the shipment at Philadelphia would constitute the 
beginning of a misroute. Thus it appears that there is a sufficient 
basis to support the conclusion that Pocono Freight Lines, Inc., and 
Merchantville Express Company are jointly and severally liable for 
the misrouting in this case. In any event, whether the origin carrier, 
the destination carrier, or both, are responsible for the misroute, the 
carrier or carriers, whether initial or connecting, which are guilty of 
the misrouting must stand the loss, and cannot collect the excess 
charges caused by the misrouting, and, if such excess charges have been 
paid by the shipper or consignee, the overcharge must be refunded. 
Lancaster et al. v. Schreiner, 2128. W. 19. Furthermore, it was held 
in the last-cited case (quoting from the syllabus), that: 

“The spirit of the Interstate Commerce Act with the Carmack Amendment 
(U. S. Comp. St. sections 8604a, 8604aa) is to treat connecting lines of trans- 
portation as one line so far as the shipper is concerned, and to compel the 
different companies forming a through route to deal as a unit with the shipper, 
and to then adjust all differences as to individual liability among themselves, 
and thus, where a shipment was misrouted and the proper charges were paid 
to the terminal carrier, such terminal carrier should not be allowed to sue 
the shipper for the local established charges over the actual route of the ship- 
ment, but should be required to settle the matter with the other carriers, 
because to collect the money from the shipper would be to collect money for 


the benefit of an offending carrier, money which must again be returned to 
the shipper by the offending carrier.” 


Section 319 of the Act, 49 U. S. C. 319, provides for the application 
of the “Carmack Amendment” of the Act to common carriers by 
motor vehicle. 

In view of the foregoing, and since the adjustment of the deficiency 
of $18.52 is a matter susceptible to settlement between the carriers 
involved, and the excess of $18.52 is not payable by the United States, 
regardless of the basis of settlement effected by the carriers among 
themselves, it appears that repayment of such amount to your client 
by this Office would serve no useful purpose. 


[B-109173] 


Appropriations—Obligation—Civil Defense Contributions 
to States 


Appropriations made available to the Federal Civil Defense Administration for 
financial contributions to the States for the procurement of equipment, facilities, 
ete., pursuant to authority contained in section 201 (i) of the Federal Civil 
Defense Act of 1950, are legally obligated on the effective date of a State’s accept- 
ance of an agreement setting forth the conditions under which the contribution 
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is made, and remain available for expenditure for two years following the fiscal 
year or years for which appropriated, even though the contracts with suppliers— 
entered into by the Government or the State—for the actual procurement are not 
executed during the said fiscal year or years. 


Comptroller General Warren to the Administrator, Federal Civil 
Defense Administration, May 21, 1952: 


Reference is made to letter of April 15, 1952, from the Acting Ad- 
ministrator requesting a decision as to when obligations are properly 
incurred against appropriations made to your Administration for 
financial contributions to the States under the authority contained in 
subsection 201 (i) of the Federal Civil Defense Act of 1950, Public 
Law 920, 81st Congress, 64 Stat. 1249, which provides, in pertinent 
part, as follows: 


“The Administyator is authorized, in order to carry out the above-mentioned 
purposes, to— 


* + * * * e * 


“make financial contributions, on the basis of programs or projects approved 
by the Administrator, to the States for civil defense purposes, including, but not 
limited to the, procurement, construction, leasing, or renovating of materials 
and facilities. Such contributions shall be made on such terms or conditions as 
the Administrator shall prescribe, including, but not limited to, the method of 
purchase, the quantity, quality, or specifications of the materials or facilities, and 
such other factors or care or treatment to assure the uniformity, availability, and 
good condition of such materials or facilities * * *.” 


Appropriations were made pursuant to that authority of law to 
remain available through June 30, 1952, in the Third Supplemental 
Appropriation Act, 1951, Public Law 45, 82d Congress, 65 Stat. 52, and 
the Supplemental Appropriation Act, 1952, Public Law 253, 82d Con- 
gress, 65 Stat. 736. As indicated in the memorandum to you from 
your General Counsel which was enclosed with the Acting Adminis- 
trator’s letter, those appropriations can only be applied to the pay- 
ment of expenses properly incurred, or to the fulfillment of contracts 
properly made, prior to July 1, 1952. That memorandum sets out 
the procedures used in making the contributions to States for the 
procurement of equipment in pertinent part as follows: 


“* * * A State requests a Federal contribution on FCDA Form 103. There 
is specified on the Form the purpose for which the contribution is requested (as, 
for example, the procurement of a fire truck), the estimated cost, and whether 
or not the State desires the Federal Government to make the arrangements. If 
the request is approved, a letter of agreement is sent to the State, setting forth 
the conditions under which the Administrator will make the contribution. The 
State is requested to accept the letter of agreement, if the conditions are satis- 
factory, by signing and returning a copy of the letter of agreement. Using again 
the example of the fire truck, if the FCDA is to procure, it then enters into a 
purchase agreement in its own name with a vendor, has the truck delivered to 
the State, makes payment in full to the vendor, and then requests reimbursement 
for one-half the cost from the State. If the State is to procure, it would follow 
the same procedure, reimbursement being requested from the FCDA upon delivery 
of the truck. There is attached a sample of the FCDA Form 103 and letter of 
agreement.” 
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It long has been the accepted general rule of the accounting officers 
of the Government that a claim against an annual appropriation when 
otherwise proper is chargeable to the appropriation for the fiscal year 
in which the liability was incurred. 18 Comp. Gen. 363, 365; 20 id. 
185; id. 370; 21 td. 574. Under the contribution procedures as quoted 
above, the letter of agreement, when properly accepted for a State 
and returned to your Administration as provided in its terms, if other- 
wise proper, constitutes a binding obligation upon the United States 
to bear a proportionate share of the actual cost of certain specified 
equipment within reasonable price fluctuation from the estimated 
prices contained in the FCDA Form 103, Organization Equipment Re- 
quest, as modified by the agreement. Appropriations available for 
financial contributions to the States pursuant to section 201 (i) of 
the Federal Civil Defense Act of 1950 are legally obligated on the 
effective date of the agreement and remain available for expenditure 
by your Administration for two fiscal years following the fiscal year 
or years (1952) for which appropriated, even though the contracts 
with suppliers for the actual procurement of the equipment are not 
executed during the fiscal year or years for which the funds are 
appropriated. 

The question presented is answered accordingly. 


[B-98502] 


Pay—Service Credits—Credit for Aviation Cadet Service 


Under the proviso of section 7 of the Naval Reserve Act of 1938 which amended 
the act of April 15, 1935, creating the grade of Aviation Cadet in the Naval Re- 
serve and the Mzrine Corps Reserve, officers of the Regular Navy and Marine 
Corps were entitled to count naval aviation cadet service for longevity pay pur- 
poses and, even though said proviso was deleted by section 15 (f) of the Naval 
Aviation Cadet Act of 1942, section 14 thereof authorizes such officers to continue 
to count their aviation cadet service for longevity pay purposes. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
May 22, 1952: 


Lieutenant Colonel Gordon H. Knott (05368), U. S. Marine Corps, 
was appointed an aviation cadet in the U. S. Naval Reserve on July 
19, 1935, in which capacity he served until July 7,1936. He thereafter 
accepted appointment in the Regular Marine Corps as a second lieu- 
tenant on July 8, 1936. It appears from a letter dated July 28, 1950, 
from Headquarters United States Marine Corps to the Claims Division 
of this Office that under date of January 18, 1943, he was furnished a 
statement of service for pay purposes which included the aviation 
cadet service. On October 20, 1947, a corrected statement of service 
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for pay purposes was furnished Lieutenant Colonel Knott, from which 
the aviation cadet service was omitted. On October 15, 1949, he re- 
quested information from Headquarters Marine Corps as to why his 
aviation cadet service was no longer being counted for pay purposes 
and was informed that officers of the Regular Marine Corps, other 
than those commissioned pursuant to the Naval Aviation Personnel 
Act of 1940, 54 Stat. 864, may not count service (active or inactive) 
performed in the grade of aviation cadet prior to August 4, 1942, for 
longevity pay purposes. 

Asa result of his inquiries relative to service for pay purposes it was 
determined that he had been overpaid $466.94 by reason of inclusion 
of aviation cadet service and the proper disbursing officer was author- 
ized to effect adjustment, but Lieutenant Colonel Knott refused to con- 
sent to checkage and requested that the matter be referred to the Comp- 
troller General. Under date of April 12, 1950, the Quartermaster 
General of the Marine Corps advised the General Accounting Office of 
the apparent erroneous payments and that the records of the Quar- 
termaster General did not show that overpayment has been suspended 
by this Office in the accounts of the disbursing officers concerned. 

In view of the act of July 26, 1947, 61 Stat. 493, Public Law 248, the 
Audit Division of this Office did not issue notices of exception with re- 
spect to the payments involved but on May 17, 1950, requested the 
Quartermaster General of the Marine Corps to effect collection of the 
“overpayment.” In reply toa demand for refund, Lieutenant Colonel 
Knott again, on June 3, 1950, requested that the matter be submitted 
to the Comptroller General for decision. Thereupon, on July 28, 
1950, the matter was referred to the Claims Division of this Office with 
the request that a formal disallowance be issued so that collection pro- 
ceedings might be instituted under the provisions of the act of May 
26, 1936, or that information be furnished that “refund in this case 
need not be made.” 

The grade of aviation cadet in the Naval Reserve and Marine Corps 
Reserve was created by the act of April 15, 1935, 49 Stat. 156, which 
provided, inter alia, that aviation cadets shall be appointed by the 
Secretary of the Navy. An examination of the legislative history of 
the said act indicates that such grade was regarded by the Navy De- 
partment, which sponsored the act, as similar in status to that of mid- 
shipman in the Naval Academy. It was not until the approval of the 
Naval Aviation Cadet Act of 1942 on August 4, 1942, that the grade of 
aviation cadet in the Naval Reserve and Marine Corps Reserve was 
created as a special enlisted grade. 

The act of April 15, 1935, supra, creating the grade of aviation cadet 
in the Naval Reserve and Marine Corps Reserve, fixed the pay, allow- 
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ances, and emoluments of that grade, but made no provision for the 
counting of service in that grade for longevity pay purposes. Section 
7 of the Naval Reserve Act of 1938, 52 Stat. 1176, 1177, prescribing the 
pay to which members of the Naval Reserve, generally, shall be en- 
titled, provided in pertinent part: 

“* * * Aviation cadets shall receive the pay and allowances and other 
emoluments provided for them by the Act of April 15, 1935 (4) Stat. L. 157; 
U. 8. C., Supp. ITI, title 34, ch. 15, sec. 861a) : Provided, That for the purposes of 
computing increases in pay of commissioned officers on accourt of length of 
service, active service in the grade of aviation cadet shall be considered as com- 
missioned service. * * *,.” 

While the usual function of a proviso is to limit or modify the 
general legislative provisions to which it is attached, quite obviously 
that is not the function of the foregoing proviso. It does not limit, 
restrict, or modify previous provisions. On the contrary, it enlarges 
the benefits given aviation cadets in the act of April 15, 1935, supra. 
It provides that in addition to such benefits they thereafter shall be 
entitled to count their aviation cadet service as commissioned service 
for the purposes of computing increases in pay “of commissioned 
officers on account of length of service.” It is general legislation deal- 
ing with the subject immediately being considered, that is, the pay, 
allowances, and emoluments of aviation cadets, as distinguished from 
other Naval Reserve personnel, and there appears to be no reason to 
view such provision any differently than it would be viewed if it were 
an amendment of the basic act of April 15, 1935, supra. or if it had 
been originally included in such act. It uses the term “commissioned 
officers” without restriction or limitation as to whether such officers 
are in a regular or a reserve component and thus includes officers of 
the Regular Navy and Regular Marine Corps as well as officers of 
the Naval Reserve and Marine Corps Reserve. In that connection it 
may be noted that elsewhere in the Naval Reserve Act of 1938 refer- 
ence consistently is made to officers and enlisted men of the Naval 
Reserve and Marine Corps Reserve. Nothing in the legislative history 
establishes, or even suggests, that Congress intended to restrict the 
benefits of the said proviso of section 7 to cases involving future service 
as reserve officers. No legislative policy points in that direction. On 
the contrary, statutes in pari materia point the other way. Thus it 
seems clear that section 7 of the Naval Reserve Act of 1938 authorized 
officers of the Regular Marine Corps to count aviation cadet service 
in the Naval Reserve for longevity pay purposes. 

Section 14 of the Naval Aviation Cadet Act of 1942, 56 Stat. 739, 
provides: 

“* * * That aviation cadets previously appointed by the Secretary of the 


Navy, as distinguished from aviation cadets enlisted under the provisions of 
this Act, shall continue to serve under such appointments until commissioned or 
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discharged from the naval service, and the active service of such aviation cadets 
shall be considered as commissioned service for the purpose of computing 
increases in pay of commissioned officers on account of length of service.” 


Section 15 (f) of such act provides: 


“Section 7 of the Naval Reserve Act of 1938 (52 Stat. 1177) is hereby amended 
by deleting therefrom the first proviso thereof * * *.” 

The deleted proviso is the one quoted above and here under dis- 
cussion. It thus appears that the provision in section 14 was intended 
to supersede the said proviso in section 7 of the Naval Reserve Act of 
1938. The Naval Aviation Cadet Act of 1942 created the special 
enlisted grade of aviation cadet and provided that thereafter aviation 
cadets shall be enlisted rather than appointed as theretofore. There 
was no occasion, therefore, to continue any special provision for the 
counting of aviation cadet service for longevity pay purposes since 
such service would be counted under general statutory provisions 
authorizing the counting of enlisted service for such purposes. But 
the repeal of the above-quoted proviso in section 7 of the Naval Re- 
serve Act of 1938 would take away the longevity rights therein given 
to aviation cadets theretofore appointed (and not enlisted). Hence 
the Congress enacted the provision in section 14 of the Naval Aviation 
Cadet Act of 1942 that the active service of “such aviation cadets” 
shall be considered as commissioned service for the purpose of comput- 
ing increases in pay “of commissioned officers” on account of length of 
service. The term “such aviation cadets” seems clearly to refer back 
to the antecedent subject, “aviation cadets previously appointed by 
the Secretary of the Navy” at any time and is not limited to aviation 
cadets then serving as such. Cf, 22 Comp. Gen. 439, 445, answer to 
question (8). 

It follows that Lieutenant Colonel Knott was entitled to count his 
aviation cadet service for longevity pay purposes as a commissioned 
officer in the Regular Marine Corps during the periods here involved. 
Accordingly no action has been or will be taken by this Office to state 
a debt charge against Lieutenant Colonel Knott on account of the 
crediting of aviation cadet service for pay purposes for such periods. 


[B-104718] 


General Accounting Office—Officers and Employees—In- 


formal Opinions 


The expression of informal opinions by any officer or employee of the General 
Accounting Office does not constitute official action, and under no circumstance 
can such opinions be recognized as controlling the action of this Office in any 
matter that may come before it for official determination. 


225273°—53——41 
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Comptroller General Warren to Paul B. Whittemore, May 22, 1952: 


Reference is made to your letter of May 4, 1952, requesting review 
of the settlement of March 17, 1952, applying $53.72 due you as retired 
pay against your indebtedness of $3,833.31, arising from your employ- 
ment in a civilian capacity while receiving retired pay in contraven- 
tion of the act of July 31, 1894, 5 U.S. C. 62, leaving a net balance due 
the United States of $3,779.59. You state that you consulted various 
persons in the Army Finance Office and also received information from 
persons in the General Accounting Office indicating that your tem- 
porary employment as a civilian officer was legal. 

The question of the legality of your temporary employment while 
drawing retired pay from the U.S. Army was given consideration in 
Office letter of January 31, 1952, to you, as well as in letter of August 
17, 1951, and you were informed therein that such employment did 
constitute the holding of an office in contravention of the 1894 statute. 
Any informal verbal advice or opinion to the contrary by employees 
of this Office is not binding. In other words the expression of 
informal opinions by any officer or employee of the General Accounting 
Office. does not constitute official action and under no circumstance 
can such opinions be recognized as controlling the action of this Of- 
fice in any matter that may come before it for official determination. 
12 Comp. Gen. 207. Your good faith in the matter does not take the 
case outside the statutory prohibition. 

Accordingly, the settlement finding you indebted to the United 
States for the amount of the civilian salary received while drawing 
retired army pay must be and issustained. The amount of the civilian 
compensation should be promptly remitted to this Office to avoid the 
institution of more formal collection proceedings. 

With respect to the questions presented by you regarding your 
rights under Social Security Statutes you may be informed that such 
questions should be addressed to the Commissioner, Social Security 
Administration, Federal Security Agency, Washington 25, D. C., as 
the determination of such rights is not a function of the General Ac- 
counting Office. 


[B-106469] 


Foreign Post Differential—Employees Stationed Outside 
United States for Temporary Periods 


The foreign post differential authorized under part I of Executive Order No. 
10,000 as a recruitment incentive to employees stationed outside the United 
States may not be paid to an employee who is detailed outside the United States 
for a temporary period. 
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Comptroller General Warren to William E. Frank, Department of 
the Interior, May 26, 1952: 


Reference is made to your letter of February 8, 1952, file No. 312, 
forwarded here by letter dated February 26, file No. 370, from the 
Director of Programs and Finance, Bureau of Reclamation, wherein 
reconsideration is requested of decision to you dated December 19, 
1951, B-106469. The said decision involved the propriety of certify- 
ing for payment a claim for $306.67 presented on Standard Form 
1154, Public Voucher for Unpaid Compensation Due a Deceased Em- 
ployee, by Margaret L. Brown, widow of Boyd S. Brown, deceased. 

Primarily the claim involves the payment of foreign post differ- 
ential concurrently with per diem in lieu of subsistence while the late 
Boyd S. Brown was assigned as a member of an investigative survey 
group whose mission it was to investigate the feasibility of certain 
power and irrigation developments in Nicaragua pursuant to an 
agreement between the Department of State and the Bureau of Recla- 
mation. The pertinent facts in the case are reiterated briefly as 
follows: 

By travel authorization of May 14, 1951, the decedent, as an em- 
ployee of the Bureau of Reclamation with permanent duty station 
at Denver, Colorado, was authorized to travel from Denver to “Wash- 
ington, D.C., to points in Nicaragua * * * and return to Denver, 
Colorado,” for the purpose of conducting the aforementioned survey. 
The said orders authorized a per diem in lieu of subsistence at the 
maximum per diem rates allowable under regulations promulgated 
by the Bureau of the Budget for areas outside the United States. 
Moreover, Mr. Brown’s letter of assignment stated that he, as well 
as other members of the investigative group, would receive while in 
Nicaragua a 25 percent foreign post differential in addition to the said 
per diem allowance. On June 7, following his arrival in Nicaragua 
on May 27, 1951, Mr. Brown was stricken with the first of a series of 
heart attacks resulting in his death on June 9. 

It was pointed out in the decision of December 19, 1951, that the 
foreign post differential authorized under Part I of Executive Order 
No. 10000, September 16, 1948, is additional compensation payable to 
certain employees stationed in areas designated by the Secretary of 
State as foreign areas having conditions of environment which differ 
substantially from conditions of environment in the United States 
and warrant additional compensation as a recruitment incentive. 
Under section 106 of the said Executive Order payment of the foreign 
post differential “shall begin as of the date of arrival at the post on 
assignment, transfer or detail * * *.” It is clear that the station 
in Nicaragua was not the permanent duty station of the late Mr. 











616 DECISIONS OF THE COMPTROLLER GENERAL [81 


Brown during the period for which the foreign post differential is 
claimed, since the travel orders of May 14, 1951, did not purport to 
effect a transfer of his permanent duty station from Denver, Colorado, 
to Nicaragua. Moreover, the term, “detail,” as used in the Executive 
Order and implementing regulations promulgated by the Department 
of State, must be construed in the light of the intended purpose of 
the foreign post differential as expressed in the statutory language, 
that is, a recruitment incentive to persons stationed outside conti- 
nental United States. This being true it would appear that only 
details of such character and duration as would indicate some substan- 
tial degree of permanency to the assignment and which would warrant 
the payment of additional compensation as a recruitment incentive 
reasonably may be regarded as details for which the foreign post 
differential is payable. 

In the instant situation I find no sufficient evidence to support the 
conclusion that the detail of the late Mr. Brown was such as would 
warrant the payment of the foreign post differential as a recruitment 
incentive to an employee stationed outside the continental United 
States and, accordingly, Office decision of December 19, 1951, is 
affirmed. 


[B-106961] 


Vessels—War Risk Marine Insurance—Liability Limitation 


The words “the amount of insurance liability allowed and paid,” as used in dect- 
sion of this Office 31 Comp. Gen. 415, concerning maximum limitation of liability 
under war risk marine insurance policies issued under authority of title XII of 
the Merchant Marine Act, 1936, as amended, refer to “liability” which relates 
itself only to physical damage to vessels, such as “liability” for total loss and for 
damage repairs, and do not contemplate all “liabilities” normally included in 
commercial hull policies, such as general average, salvage and collision liabilities 
and sue and labor charges, or all “liability” covered by all types of policies issued 
pursuant to sections 1203 (a) to 1203 (f) of the act. 


The words “the amount of the claim adjusted, compromised, settled, adjudged 
or paid shall not exceed the vessel's fair and reasonable value as determined by 
the Federal Maritime Board,” appearing in section 1209 (a) of the Merchant 
Marine Act, 1936, as amended, and pertaining to war risk marine insurance 
policies, in cases of total loss and partial repair, refer solely to physical damage, 
i. e., partial damage to, and total loss of a vessel, and to the damage resulting 
from one casualty only. 


Amounts payable under war risk marine insurance policies issued under authority 
of title XII of the Merchant Marine Act, 1936, as amended, in the event of total 
loss of a vessel, may not exceed the “fair and reasonable value” of the vessel as 
established by the Federal Maritime Board pursuant to section 1209 of the act 
or the “just compensation value” as computed pursuant to section 902 (a) thereof 
providing for the payment of just compensation to owners of vessels requisitioned 
by the Government, whichever is the lesser sum. 
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Acting Comptroller General Yates to the Secretary of Commerce, 
May 28, 1952: 


Reference is made to letter of April 7, 1952, from the Acting Sec- 
retary of Commerce, requesting amplification of Office decision dated 
February 25, 1952, 31 Comp. Gen. 415, concerning your authority, un- 
der the provisions of Title XII of the Merchant Marine Act, 1936, as 
amended by the act of September 7, 1950, 64 Stat. 773, 46 U.S. C. 
1281, to issue war risk marine insurance providing for dual valuation 
of vessels to the same extent presently provided for in commercial 
policies. 


The decision of February 25, 1952, held (in part) that— 


“Not only is the statutory direction clear that the amount of insurance liability 
allowed and paid ‘shall not exceed the vessel's fair and reasonable value as 
determined by the Federal Maritime Board,’ but subsections (a) and (c) of 
section 1209 may be construed together, without inconsistency, only as evidencing 
an intent to authorize the writing of insurance, in accordance with commercial 
practice in the marine insurance business, within such limits. It follows that 
employment of the dual valuation basis reported to be utilized in commercial 
practice is not precluded, although it cannot properly be extended to encompass 
a greater maximum liability than the ‘fair and reasonable value’ established 
by the Board or the ‘just compensation value’ as computed pursuant to section 
902 (a) of the Merchant Marine Act,°1936, as amended, as that section is 
interpreted by this Office, whichever is the lesser sum. See B-107600, February 
11, 1952.” 


The Acting Secretary advises that before insurance policies safely 
can be issued answers are required to incidental questions as follows: 


“(1) Do the words ‘the amount of insurance liability allowed and paid,’ as 
used in the quoted paragraph,.refer to ‘liability’ under war risk policies which 
relates itself only to physical damage to the vessel, such as ‘liability’ for total 
loss and for damage repairs? 

“(2) Do the words ‘the amount of insurance liability allowed and paid,’ as 
used in the quoted paragraph, include not only the ‘liability’ with respect to the 
physical damage to vessels as used in question (1), but also all ‘liabilities’ 
normally included in commercial hull policies such as general average, salvage 
and collision liabilities and sue and labor charges? 

“(3) Do the words ‘the amount of insurance liability allowed and paid,’ as 
used in the quoted paragraph, include all ‘liability’ covered by all the types of 
policies that are issued pursuant to sections 1203 (a) to 1203 (f), both inclusive? 

“(4) Do the words ‘the amount of the claim adjusted, compromised, settled, 
adjudged or paid shall not exceed the vessel's fair and reasonable value as 
determined by the Federal Maritime Board,’ appearing in section 1209 (a) of 
the Act, refer only to physical damage to the vessel (i. e., partial damage to, and 
the total loss of, a vessel) ? 

“(5) If the answer to (4) is in the affirmative, do the words refer to the 
physical damage resulting only from one casualty or from more than one 
casualty? 

“(6) If the answer to (4) is in the negative, do the words ‘the amount of 
the claim adjusted, compromised, settled, adjudged or paid shall not exceed 
the vessel’s fair and reasonable value as determined by the Federal Maritime 
Board,’ appearing in section 1209 (a) of the Act, refer to: 

(a) each individual claim of each kind insured by @ach policy arising out 
of one casualty, or 

(b) the aggregate amount of all claims of all kinds insured by each policy 
arising out of one casualty, or 

(c) the aggregate amount of all claims of all kinds insured by all policies 
arising out of one casualty, or 
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(d) the aggregate amount of all claims of one kind insured by each policy 
arising out of more than one casualty, or : 

(e) the aggregate amount of all claims of ali kinds insured by each policy 
arising out of more than one casualty, or i 

(f) the aggregate amount of all claims of all kinds insured by all policies 
arising out of more than one casualty? 

“(7) In the event that the vessel’s fair and reasonable value as determined 
by the Federal Maritime Board should be less than the ‘Just Compensation 
Value’ for such vessel as computed pursuant to section 902 (a) of the Mer- 
chant Marine Act, 1936, as amended, as that section is interpreted by your office, 
could any appropriated monies be used to pay a total loss claim with respect to 
such vessel covered by a war risk insurance policy in view of the words appearing 
in Public Law 137, 82nd Congress, reading: ‘No money made available to the De- 
partment of Commerce for Maritime Activities, by this or any other Act, shall be 
used in payment for a vessel * * * which is insured by the Government 
and lost while so insured, unless the price or hire to be paid therefor, * * * 
is computed in accordance with subsection 902 (a) of said Act as that sub- 
section is interpreted by the General Accounting Office? [Italics supplied.]” 

It may be stated at the outset that the holding in the decision of 
February 25, 1952, as reflected in the above quoted excerpt was pred- 
icated on the situation presented, that is, where “a vessel may suffer 
substantial damage costing more to repair than the fair and reasonable 
value as determined by the Federal Maritime Board or the limita- 
tion on total loss value imposed by provisions of Public Laws 45 and 
137, 82nd Congress, but less than current market value.” Accordingly, 
question (1) is answered in the affirmative and question (2) in the 
negative. 

With respect to question (3) the letter of April 7, 1952, explains 
as follows: 

“With respect to question (3) above, it should be remembered that all of the 
property and liabilities authorized to be insured under sections 12083 (a) to 
1203 (f), both inclusive, are normally covered by what are commonly referred 
to as hull, cargo, protection and indemnity, second seamen’s and disbursements 
and earnings or increased value policies. It is not customary to insert in any 
of such policies, except the hull policies, the values of any vessels involved, as, 
obviously, such values have no relationship to the coverages provided. In order 
to fully protect themselves, the owners must carry insurance in sufficient stated 
amounts to cover the full value of the property at risk and the maximum lia- 


bilities they may have to others. Each policy is a separate contract and claims 
are settled on the basis of the conditions of each policy.” 


In view of such explanation, question (3) is answered in the negative. 
As indicated above in connection with questions (1) and (2) the 
scope of the decision of February 25, 1952, was confined to total loss 
and partial repairs; hence, question (4) is answered in the affirmative. 
With respect to question (5), your letter states: 


s* * * 


it must be kept in mind that the amounts of insurance under 
commercial marine policies are never reduced by the payment of claims arising 
out of one or more Casualties. The only time there are any limits on the amounts 
which will be paid by the underwriters is in connection with one casualty, when 
the face amounts of the policies, other than hull and second seamen’s, govern. 
Under hull policies the underwriters have liability for more than double the 
face amounts of their policies in connection with one casualty. Second seamen’s 
policies must be wrigten without any face amount being stated, as the amounts 
for which the owners of vessels may be liable cannot be estimated due to the 
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nature of the risks insured, particularly, the length of time crew members may 
be interned by an enemy. In connection with more than one casualty, the 
underwriters could become liable for several times the face amounts of some 
policies, although that probability is rather remote. It is pointed out that 
casualties, of the same or different nature, occurring at different times, even 
on the same voyage, are treated by the underwriters as separate claims and 
payments are made within the limits mentioned above. If a vessel sustains 
damage on two or more occasions resulting from unrelated causes and the 
combined amount of the resulting claims exceeds the amount commercial 
underwriters would pay for the total loss of the vessel, each would be considered 
to be a separate claim and paid in full.” 

In view of the above and with the understanding that such is the 
practice in commercial marine insurance, the answer to question (5) 
is that the words refer to only one casualty. 

Since question (4) is answered in the affirmative, no answer is 
required to question (6). 

Question (7) is adequately answered by the last paragraph of the 
decision of February 25, 1952, which was to the effect that amounts 
payable under the policy in the event of a total loss could not exceed 
the “fair and reasonable value” established by the Board or the 


“just compensation value,” whichever is the lesser sum. 


[B-108117 


Dual Compensation and Employment Statutes—Navy En- 
listed Men Retroactively Advanced on Retired List to Com- 
missioned Rank 


A retired enlisted man of the Navy who is advanced on the retired list, retro- 
actively to the date of his retirement, to commissioned rank pursuant to the pro- 
visions of the act of July 24, 1941, as amended, would not be subject to the 
restrictions of section 212 of the act of June 30, 1932, as amended, prohibiting 
receipt of civilian compensation and retired pay in excess of a combined rate of 
$3,000, prior to the date of the order retroactively advancing him on the retired 
list. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
May 29, 1952: 


There is before this Office for consideration a letter received from 
Mr. Harold 8S. Waller, 385 34 87, chief machinist’s mate, United States 
Navy (Retired), protesting a checkage in the amount of $1,606 entered 
against his retired pay incident to his retroactive advancement to com- 
missioned rank on the retired list. The said checkage was entered 
to cover retired pay received while he was in receipt of compensation 
as a civilian employee of the Federal Bureau of Prisons. Also, a letter 
has been received with regard to a retroactive checkage which ap- 
parently was entered under similar circumstances in the retired pay 
account of Leon H. Callaway, 267 38 54, it appearing that he was trans- 
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ferred from the Fleet Reserve to the retired list in the grade of chief 
yeoman, effective October 1, 1950, and that by orders dated February 
28, 1951, he was advanced to chief pay clerk as of the date of his 
retirement. 

In letters dated March 7 and 24, 1952, from the Chief of Field 
Branch, Bureau of Supplies and Accounts (file references XR5: 61: 79 
and XR5: E: 79, L16-4/1 Tollefson), written in response to a letter 
dated February 29, 1952, from this Office with regard to the checkage 
in the account of Mr. Waller, it is reported that on October 28, 1946, 
he was released from active duty in the Navy and transferred to the 
Fleet Reserve, Class F-4—D, in the rating of chief machinist’s mate; 
that by letter dated February 19, 1951, from the Chief of Naval Per- 
sonnel to the Commandant of the Thirteenth Naval District, it was 
directed that on the first day of the month following receipt of the letter 
Waller be placed on the retired list of the Navy by reason of physical 
disability; that by letter dated March 1, 1951, from Headquarters, 
Thirteenth Naval District, he was notified that effective that date he 
had been transferred to the retired list because of physical disability, 
and that he would complete 30 years’ service on December 15, 1953. 
The reports further disclose that on December 27, 1951, the Promotion 
Branch of the Officer Personnel Division issued a certificate of satis- 
factory service in the grade of chief machinist; that by letter of the 
same date from the Secretary of the Navy, Waller was notified that 
pursuant to section 10 of the act of July 24, 1941, 55 Stat. 605, as 
amended by section 8 (a) of the act of February 21, 1946, 60 Stat. 28, 
and section 511 of the Career Compensation Act of 1949, 63 Stat. 829, it 
had been determined that the highest grade and rank in which he 
satisfactorily served under a temporary appointment during World 
War I was as chief machinist to which grade he, therefore, was ad- 
vanced effective from the date of retirement; that forms sent to him 
regarding his civilian employment were returned by him on January 
$, 1952, together with a request that he be restored to his enlisted status; 
and that such request was approved by the Secretary of the Navy on 
January 15, 1952. 

With respect to the retired pay received by Waller, it is reported 
that he was paid as chief machinist’s mate at the rate of $154.28 per 
month from October 28, 1946, through September 30, 1949; that in 
accordance with section 511 of the Career Compensation Act of 1949, 
supra, his retired pay was increased to $160.60 per month effective 
October 1, 1949, at which rate he was paid through December 31, 
1951, and that he has been paid at that rate since January 15, 1952, 
the date his enlisted status was restored. It is further reported that 
he informed the Department of the Navy that he has been paid 
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compensation incident to civil service employment at a rate in excess 
of $3,000 per annum since January 5, 1951; that it was determined 
that since he was advanced to the status of a retired commissioned 
warrant officer retroactively effective from the date of retirement 
and had received retired pay and civilian compensation from January 
5, 1951, to December 31, 1951, he was overpaid $1,606 representing the 
retired pay which he had received for such period ; that in accordance 
with administrative regulations a monthly checkage of $80.30 (one- 
half of his retired pay as chief machinist’s mate), was initiated in 
February 1952, to continue until the overpayment was liquidated; 
and that a review of his account shows that he was on leave without 
pay from his civilian position from June 19 through July 24, 1951, 
during which period he was entitled to be credited with retired pay 
in the amount of $235.62 as chief machinist, which sum has been 
applied in partial liquidation of his indebtedness. 

Section 212 of the act of June 30, 1932, 47 Stat. 406, as amended 
by section 3 of the act of July 15, 1940, 54 Stat. 761 (5 U.S.C. 59a), 
provides as follows: 

“(a) After June 30, 1932, no person holding a civilian office or position, ap- 
pointive or elective, under the United States Government or the municipal gov- 
ernment of the District of Columbia or under any corporation, the majority of 
the stock of which is owned by the United States, shall be entitled, during the 
period of such incumbency, to retired pay from the United States for or on 
account of services as a commissioned officer in any of the services mentioned 
in Title 37, at a rate in excess of an amount which when combined with the 
annual rate of compensation from such civilian office or position, makes the 
total rate from both sources more than $3,000; and when the retired pay amounts 
to or exceeds the rate of $3,000 per annum such person shall be entitled to the 
pay of the civilian office or position or the retired pay, whichever he may elect. 
As used in this section the term ‘retired pay’ shall be construed to include 
credits for all service that lawfully may enter into the computation thereof. 

“(b) This section shall not apply to any person whose retired pay, plus 
civilian pay, amounts to less than $3,000: Provided, That this section shall not 
apply to regular or emergency commissioned officers retired for disability in- 
curred in combat with an enemy of the United States or for disabilities result- 
ing from an explosion of an instrumentality of war in line of duty during an 
enlistment or employment as provided in Veterans Regulation Numbered 1 (a), 
part I, paragraph IL.” 

Under the foregoing provisions a person retired for disability—the 
disability not having been incurred under circumstances so as to 
exempt him from the restrictions of the statute—who is in receipt 
of retired pay “for or on account of services as a commissioned offi- 
cer” at a rate less than $3,000 per annum and who is appointed to a 
civilian position under the Government at a rate in excess of $3,000 
per annum is authorized to receive only the salary of the civilian 
position. 28 Comp. Gen. 727. However, the said section does not 
place any restriction on the concurrent receipt of retired pay for 
or on account of services as an enlisted man and the compensation of 
a civilian position under the Government. 
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In protesting the checkage entered against his retired pay, Mr. 
Waller has stated that he was under the impression that he would not 
be advanced to the rank of an officer until December 15, 1953, when 
he will have completed 30 years’ service, and that he feels that under 
the circumstances of his retroactive advancement the checkage was 
not proper. 

Section 511 of the Career Compensation Act of 1949 provides, inter 
alia, than on and after the effective date of that section members there- 
tofore transferred to the Fleet Reserve shall be entitled to receive 
retired pay or retainer pay in an amount whichever is greater, com- 
puted either (a) under the provisions of law in effect on the date 
immediately preceding the date of enactment of such act, or (b) ona 
percentage basis as therein specified, of the basic pay of the highest 
federally recognized rank, grade, or rating, whether under a perma- 
nent or temporary appointment, satisfactorily held by such member, 
as determined by the Secretary concerned, provided that enlisted 
persons who had been transferred to the Fleet Reserve prior to the 
effective date of the section shall not be entitled to have their retainer 
pay or retired pay computed on the highest officer or warrant officer 
grade held as authorized by (b) of that section until they have com- 
pleted 30 years’-service. Not having completed 30 years service, 
Waller was not entitled to have his retired pay computed on his com- 
misioned rank under said method (b) of section 511, but was entitled 
under method (a) to have it so computed under the provisions of law 
in effect on the date immediately preceding enactment of the said 1949 
act. In that respect, section 10 of the act of July 24, 1941, 55 Stat. 605, 
as amended by section 8 (a) of the act of February 21, 1946, 60 Stat. 
28, provides that personnel of the Fleet Reserve who were appointed 
or advanced under authority of the act prior to June 30, 1946, shall, 
when subsequently retired, if not otherwise entitled to the same or 
higher grade and rank or retired pay, be advanced to the highest grade 
or rank in which, as determined by the Secretary of the Navy, they 
served satisfactorily under temporary appointments, and shall receive 
retired pay computed at the rate prescribed by law but based upon 
such higher rank. 

It has been held that members who are advanced under such pro- 
visions of the said act of July 24, 1941, as amended, to the rank of 
an officer become subject to the restrictions of section 212 of the 1932 
act against the receipt of civilian compensation and retired pay in 
excess of a combined rate of $3,000, since their retired pay is “for or on 
account of services as a commissioned officer.” 26 Comp. Gen. 271. 
However, in Waller’s case the retired pay which was paid to him for 
the period prior to the date of the order retroactively advancing him 
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to a commissioned rank on the retired list was actually paid to him 
in the status of a retired enlisted man for or on account of service 
as an enlisted man and such payments were legal and proper when 
made. Hence, he had acquired a vested right to the amount of retired 
pay which accrued incident to his enlisted status prior to the date of 
the order advancing him to a commissioned rank and the retroactive 
order of December 27, 1951, advancing him to a commissioned rank 
as of the date of his retirement could not legally subject him retro- 
actively to the provisions of section 212 of the 1932 act so as to divest 
him of such vested right to retired pay as an enlisted man during such 
period. The rule is well established that, generally, neither the Fed- 
eral Government nor the States may impair or divest vested rights 
except in a legitimate exercise of the police power, and that retro- 
spective laws or administrative action disturbing or destroying exist- 
ing or vested rights, or creating new obligations with respect to past 
transactions, are invalid. 16 C. J. S., Constitutional Law, sections 
216 and 417. Also see Fisk v. Police Jury, 116 U. S. 131, 29 L. Ed. 
587; and Jckes v. Fox, 300 U. S. 82, 81 L. Ed. 525. In view of such 
rules, it seems clear that since the payments to Waller of enlisted 
retired pay for the period prior to the order advancing him to a 
commissioned rank on the retired list were legal and proper when 
made, they could not retroactively be rendered illegal or their char- 
acter retroactively changed to payments on account of commissioned 
service by either legislative or administrative action, since the effect 
of such action would be to divest bim of such legal payments. 

To the extent that any prior decisions of this Office may have indi- 
sated a different view by failing to differentiate in that respect be- 
tween payments for periods before and after such retroactive orders, 
they should no longer be regarded as authority for retroactive check- 
ages and collections. Retired pay accounts in such cases where chetk- 
ages and collections have been made based on a retroactive advance- 
ment to commissioned rank should be adjusted accordingly by refund 
of any such checkages or collections, or in any cases where that may 
not be done administratively, by referring claims for such refunds to 
the Claims Division of this Office for direct settlement. 


[B-109207] 


Officers and Employees—Training—Schools—Personal v. 
Government Expense 


The appropriation “Salary and Expenses, Forest Service” is available for the 
payment of the expenses incurred by an employee of the Forest Service in attend- 
ing a course of instruction of brief duration at a university for training in 
identification and grading of hardwood lumber incident to his official duties. 











624 DECISIONS OF THE COMPTROLLER GENERAL (31 


Acting Comptroller General Yates to Reed H. Jensen, Department 
of Agriculture, May 29, 1952: 


Reference is made to your letter dated March 31, 1952, file No. A 
DISBURSEMENT Vouchers Travel, received here April 17, 1952, 
requesting decision whether you may certify for payment the voucher 
therewith forwarded covering reimbursement to Frank W. Kelso, an 
employee of the Forest Service, for a registration fee of $20 and per 
diem in lieu of subsistence of $40.50 incurred in attending a course of 
instruction sponsored by Purdue University and the University of 
Illinois for training in identification and grading of hardwood lumber. 

It is stated that under the McSweeney-MecNary Act, 45 Stat. 701, 16 
U. S. C. 581a-i, the Central States Forest Experiment Station has 
recently expanded its experimental logging research activities at the 
Kaskaskia Experimental Forest to include experimental sawmilling 
which resulted in the urgent need for employees with training in the 
subjects included in the above course and that the director of that sta- 
tion instructed Mr. Kelso to attend this course incident to his official 
duties. 

As the need for this training arose from expansion of authorized 
activities of the Forest Service and as the training was of a limited 
duration, the appropriation of that Service available for such ex- 
panded activity—understood to be “Salaries and Expenses, Forest 
Service, 1952 (1221100)”—may be considered available for payment 
of the training costs here in question. 

The voucher is returned herewith and may be certified for payment, 
if otherwise correct. 


[B-109426J 


Civil Service Commission Loyalty Investigations—Assign- 


ment of Employees to State Police Headquarters to Search 
Records 


In the performance of its functions under the Federal loyalty program, estab- 
lished by E, O, No. 9835, requiring investigation of records, including the searching 
of police records of applicants for and appointees to the Federal service, the 
Civil Service Commission may not assign employees to a State police head- 
quarters to work under State supervision in the conduct of such investigations, 
but may procure the required information from a State by Contract providing 
for payment of a reasonable flat fee therefor. 


Acting Comptroller General Yates to the Chairman, United States 
Civil Service Commission, May 29, 1952: 


There has been received a letter dated May 1, 1952, from L. A. 
Moyer, Executive Director, stating that the Commission, in the per- 
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formance of its functions under the Federal loyalty program estab- 
lished by Executive Order No. 9835 of March 21, 1947, is required to 
investigate the records of applicants for and appointees to the Federal 
service, and that police files are among the records required to be 
searched by said Executive Order. Two plans are presented, infra, 
regarding the obtaining of necessary data in carrying out the required 
functions and question is presented as to which one of the plans law- 
fully may be adopted. 

It is explained that a number of local police officers in the State of 
California, as a result of the volume of requests by the Commission 
for searches, have refused to comply with such requests, and have 
denied the use of their records to the Commission’s investigators for 
such purposes. It is further stated that a record of all arrests within 
the State is maintained by the State Police Headquarters in Sacra- 
mento, but that the officials thereof likewise have refused to make 
their records available to the Commission’s investigators for searches 
or to make such searches for the Commission free of charge. However, 
said officials have offered two alternative plans to the Commission 
which would provide the necessary information, set forth in the 
letter as follows: 

“The first plan is to have a sufficient number of commission employees assigned 
to the State office to handle the Commission’s work. It is proposed that these 
employees would work under the direction of the State supervisors and with 
working hours conforming to those of the State personnel. The State would 
set the number of employees which would be required, based upon its determina- 
tion as to production standards for searching files. Because of the arrangement 
of the duties of employees, the Commission employees would not be permitted 
to work throughout the files and would not, therefore, work exclusively on 
Commission work. Accordingly, the State employees would be doing part of 
the Commission’s work while the Commission employees would be doing work 
for the State part of the time. In effect, the Commission would be exchanging 
the services of its employees for a completed product. 

“The second plan is to have the searches made by State of California employees 
on a contract basis at the rate of thirty cents for each search.” 

A decision is requested as to whether the Commission may (1) hire 
employees to work in the State of California offices under the condi- 
tions stated in the first plan; or (2) enter into a contract with the State 
of California to pay a flat fee for the searches made of its police 
records, 

While the Executive Director is not entitled to a decision by the 
Comptroller General—see 26 Comp. Gen. 993—his letter of May 1, 
1952, will be considered as a request by you for a decision upon the 
matter therein presented. 

Executive Order No. 9835, dated March 21, 1947, 12 Federal Register 
1935, promulgated by the President pursuant to the authority con- 
ferred upon him by section 9A of the act approved August 2, 1939, 53 
Stat. 1148, 1149, 18 U.S. C. 611, and other authorities cited therein, pro- 
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vides, inter alia, that there shall be a loyalty investigation of every 
person entering the Federal service, which investigation shall, except 
under certain conditions, be conducted by the Civil Service Commis- 
sion; that said investigation shall include reference to local law-en- 
forcement files at the place of residence and employment of the appli- 
cant, including municipal, county, and State law-enforcement files; 
that the head of each department and agency in the executive branch of 
the Government shall be personally responsible for an effective loyalty 
program ; and that the head of each department or agency, which does 
not have an investigative organization, shall utilize the investigative 
facilities of the Civil Service Commission. 

Thus, it is clear that the United States Civil Service Commission is 
required to make inquiries and investigations relative to subversive 
and other activities of applicants and employees to determine their 
loyalty to the United States and, in furtherance thereof, the appropria- 
tion to the Commission for “Salaries and expenses” during the fiscal 
year 1952, contained in the Independent Offices Appropriation Act, 
1952, Public Law 137, approved August 31, 1951, 65 Stat. 271, is made 
available specifically for investigations. 

With respect to the first plan set out in the above-quoted portion of 
the letter, it is fundamental that Federal agencies cannot make use 
of appropriated funds to supply services to non-Federal agencies, in 
the absence of specific statutory authority therefor. See section 3678, 
Revised Statutes, 31 U. S. C. 628. It is recognized that the rendition 
of services to the State Police Headquarters by Commission employees 
is not the underlying basis of the plan under consideration. However, 
it does not appear unreasonable to presume that, at least in some meas- 
ure, Commission employees will be required to perform State services 
which plainly are not in contemplation of the purposes for which 
funds are appropriated to the Commission and, to that extent, in con- 
travention of the provisions of the cited statute. 

In view thereof, having regard for the general rule that it is the 
sole right of the Government to supervise and control the work and 
time of performance of its officers and employees engaged in govern- 
mental activities, and considering the provisions of Executive Order 
No. 9 of January 17, 1873, as amended, prohibiting, with certain ex- 
ceptions not here material, the dual employment of a person in Federal 
and State offices during the same period of time, the conclusion is re- 
quired that the employment and assignment of Commission employees 
to the California State Police Headquarters, in the manner and under 
the conditions contemplated by the first plan, is of doubtful legal pro- 
priety and, therefore, is unauthorized in the absence of specific legisla- 
tive authority therefor. 
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With reference to the second plan, it appearing that the funds made 
available to the Commission for, among other purposes, “investiga- 
tions,” this Office perceives no objection to the procurement of police 
searches from the State of California under contract providing for the 
furnishing of such searches upon a flat fee basis, if it be administra- 
tively determined that such expenditures are reasonable and necessary 
to the effective execution of the express authority conferred upon the 
Commission. 
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[B-107919] 


Transportation—Land-Grant Deductions—Property for 
Military Use—Supplies Distributed in Liberated or Occupied 
Areas 


Supplies procured and shipped by the War Department (now Department of 
the Army) which were intended for distribution to and consumption by the 
civilian population in liberated or occupied areas are to be considered as ship- 
ments of military property moving for military use within the meaning of 
section 321 (a) of the Transportation Act of 1940, and therefore, said supplies 
are subject to land-grant deductions. 


Assistant Comptroller General Yates to the Secretary of the Army, 
June 4, 1952: 


Reference is made to your letter of February 4, 1952, requesting a 
decision by this Office as to whether certain rail shipments of supplies, 
destined for overseas, procured and shipped by the War Department 
(now Department of the Army), during the period 1943 to October 1, 
1946, and intended for distribution to and consumption by the civilian 
population in liberated or occupied areas, were shipments of military 
property moving for military use within the meaning of section 
321 (a) of the Transportation Act of 1940, 54 Stat. 898, 954. The 
scope of your transmittal is restricted to only such supplies as were 
procured and shipped by your Department, and the only question 
appears to be whether such property was moving for military use 
within the meaning of the cited statute. 

As indicated in your letter, the bills of lading covering the rail 
shipments here concerned boré the markings “TOG”, “SHAEI”, 
“SCAEF,” or “USFET.” An examination of various Army Service 
Forces Circulars (for example, No. 363, November 3, 1944, covering 
“TOG”; No. 154, April 30, 1945, concerning “SCAEF”; No. 279, 
July 21, 1945, concerning “USFET”) indicates that these code desig- 
nations were used to identify shipments of supplies destined for dis- 
tribution to civilians in liberated and occupied areas, such distribu- 
tion to be effected by military forces operating under United States 
commands (“TOG”, “USFET”) or Supreme Command or Supreme 
Headquarters, Allied Expeditionary Forces (““SCAEF”, “SHAEF’”), 
Circular No. 363, having to do with shipments marked “TOG”, covers 
civilian supplies shipped to the commanding general of a United 
States Army Force in an overseas theater. It provides: 

* * * ‘This circular establishes the procedure for the shipment of civilian 
supplies to the commanding general of a U. 8S. Army force in an oversea theater. 
Civilian supplies within the scope of this circular are those goods and commodi- 
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ties, excluding barter and lend-lease items, made available in conformity with 
military necessity to the civilian populations in areas liberated or occupied by 
U. S. or Allied military forces. Such supplies are requisitioned by U. 8. Army 
commanders through normal Army supply channels on the basis of established 
programs formulated between theaters of operations and the combined civil 
affairs committee, or, in the case of operations which are not of a combined 
nature, on the basis of programs formulated between U. S. Army commuanders 
and the War Department. 

Similarly, Circular No. 154 pertains to shipments for distribution by 
British Army groups and provides that— 

* * * ‘The British Government will arrange for the ocean transportation 
of supplies procured by the United States which are to be distributed to civilian 
populations in occupied territories by British Army groups operating under the 
Supreme Commander, Allied Expeditionary Forees. Effective immediately, 
supplies provided by the Army Service Forces in accordance with this arrange- 
ment will be made available and shipped as prescribed herein. This circular 
does not govern shipments by the U. S. War Department of supplies for distri- 
bution to civilian populations under conditions other than those described above. 
Materials provided under this procedure are not lend-lease materials. 

And likewise Circular No. 279, provides in paragraph VI, 2, 1, that— 

* * * The British Government will arrange for the ocean transportation 

of supplies procured by the United States which are to be consigned to the 
Commanding General, US Forces, European Theater, for distribution at his 
discretion by British Army groups to civilian populations in occupied territories. 
Effective immediately, supplies provided by the Army Service Forces in accord- 
ance with this arrangement will be made available and shipped as prescribed 
herein. This circular does not govern shipments by the U. S. War Department of 
supplies for distribution to civilian populations under conditions other than 
those described above. Materials provided under this procedure are not lend- 
lease materials. 
The circumstance that the supplies were intended in some instances 
for distribution by the military forces of the British Government 
rather than by the military forces of the United States would not 
operate to defeat the requirements for deduction for land grant. 
See Southern Pacific Company v. United States, 107 C. Cls. 167, 176. 
The code designations, therefore, establish the specific use for which 
the material was intended at the time of shipment and, if that intended 
use was of a military nature, the actual ultimate use of the property 
does not appear to be material to the determination of the question of 
whether this property was military property moving for military use 
inasmuch as it has been held that it is the nature and character of the 
shipment at the time it is tendered for carriage that determines its 
military or civil status within the meaning of section 321 (a) of the 
Transportation Act of 1940. Northern Pacific Ry. Co. v. United 
States, 101 F. Supp. 29. See also Sonken-Galamba Corp. v. Union 
Pacific R. Co., 145 F. 2d 808, cited therein. 

Invasion and occupation are incidents of war and a territory is 
considered occupied when it is actually placed under the authority of 
a hostilearmy. Article 42, Hague Convention of 1907, 36 Stat. (Part 
2) 2306. The authority of the legitimate power having actually passed 
into the hands of the occupant, the latter must take all steps in his 


power to establish and insure, as far as possible, public order and 
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safety, while respecting, unless absolutely prevented, the laws in force 
in the country. Article 43, Hague Convention of 1907, 36 Stat. 2306, 
supra. Thus, it is apparent that the maintenance of minimum living 
standards commensurate with public order and safety is a military 
duty required of an occupying power by international law. In the 
case of liberated areas, during and in the wake of combat operations, it 
would seem self-evident that care of liberated populations would 
necessarily be required in sufficient degree to prevent disease and pub- 
lic disorder, and to insure the safety of troops and supply lines. 

From the detailed and documented history of the military civilian 
supply program described in Part III of “A Guide to International 
Supply,” published December 31, 1945, by the International Division 
Headquarters, Army Service Forces, War Department, it appears that 
responsibility for procurement of relief supplies for civil populations 
in liberated areas was under military control and subject to the dis- 
cretion of theater commanders. In discussing the military decision 
to assume complete responsibility for civilian supply in the early 
days of the North African Campaign, the publication states, at page 
89: 


* * * By international law and by military necessity the Theater €om- 
mander of an area was responsible for the security and control of populations 
falling within his lines. Consequently the War Department was under a re- 
sponsibility, subject to the direction of the President as Commander-in-Chief, 
to support the Theater Commander in the discharge of his duties. Accordingly, 
when the Theater Commander began to submit requests for civilian supplies 
shortly after the landings, and when at the end of December by command 
decision a civilian supply program of 30,000 tons a month was established as 
a priority on the use of broken stowage and ballast, space on military transports, 
the military of necessity moved into the picture both as the transporter and 


handler of such supply and frequently as the supplier as well to make good short 
or late deliveries to ports. 


And at page 90: 


A first step toward unification under the military of the dispersed responsi- 
bilities for civilian supply was taken toward the end of February 1943 as prep- 
arations for the Tunisian Campaign came to a head. At that time a cable was 
dispatched to General Eisenhower with the knowledge of the civilian agencies 
* * * stating that in view of the fact that all transport and supply into 
Tunisia during the initial stages of occupation would be so intimately linked 
to military operations, civilian supply activities should be the sole responsi- 
bility of the military, administered by military persennel and services, and 
advance-planned by the military on the ground. 


And at page 91: 

While this decision [for the military to assume responsibility for all phases 
of civilian supply] affected only arrangements in the Theater it was of 
importance in that it was the first step taken by the military based on a recogni- 
tion of the indivisibility of responsibility for combat operations and tranquility 


behind the lines with the consequent need to integrate and control supply move- 
ments for both purposes. * * 


In November, 1943, the responsibility for all phases of the civilian 
supply program in all theaters was placed upon the War Department. 
The President of the United States wrote the Secretary of War: 


Although other agencies of the Government are preparing themselves for the 
work that must be done in connection with the relief and rehabilitation of lib- 
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erated areas, it is quite apparent if prompt results are to be obtained the Army 
will have to assume the initial burden of shipping and distributing relief sup- 
plies. This will not only be the case in the event that active military operations 
are under way, but also in the event of a German collapse. I envisage that in 
the event of a German collapse, the need for the Army to undertake this work 
will be all the more apparent. 

Therefore, I direct that you have the Army undertake the planning necessary 
to enable it to carry out this task to the end that it shall be prepared to perform 
this function pending such time as civilian agencies must be prepared to carry 
out the longer range program of relief. 

You may take this letter as my authority to you to call upon all other agencies 
of the Government for such plans and assistance as you may need. For all 
matters of policy that have to be determined in connection with this work, you 
will consult with the State Department for any political advice; and upon the 
Treasury for such economic and fiscal direction as you may need. 

With respect to the termination of military responsibility, the 
President wrote the Secretary of War in May, 1945, as follows: 

Once liberation of a country has been accomplished * * * 1 feel that 
the best interests of the U. S. and of the liberated country itself require termi- 
nation of this military responsibility as soon as the military situation permits. 
No responsibility for civilian supply should continue to rest on the Army exce ot as 
may be dictated by the actual necessities of the military situation * * 

Consistent with the views so expressed it is noted that according 
to the “Guide To International Supply” (page 119), decision was 
taken by the end of March 1945 to terminate military supply responsi- 
bility for France with the April loadings and that after V-E day the 
problem with respect to termination for other areas was largely one 
of continuing military shipments until the several governments them- 
selves could assume the burden; that decision was taken to relieve 
SCAEF of his responsibility for liberated areas in Belgium, Luxem- 
bourg, the Netherlands, Norway, and Denmark with the. completion 
of August 1945 loadings; and (page 120) that UNRRA was in posi- 
tion to assume full responsibility for both shipping and supply for 
the Balkans by the end of June 1945. As to shipments made for and 
on behalf of UNRRA you were informed in decision B-80119, Janu- 
ary 23, 1951, to which you refer. 

In the instant matter there are involved shipments that were made 
by the Army for distribution by the armed forces as incident to the 
discharge of their military duties. Of particular significance as bear- 
ing upon the military character of the type of traffic here involved is 
the record of the Hearings before the Subcommittee of the Committee 
on Appropriations, House of Representatives, Seventy-eighth Con- 
gress, Second Session, on the Military Establishment Appropriation 
Bill for 1945. In justifying a request for $562,556,900 for Emergency 
Civilian Needs, General John H. Hilldring, Director, Civil Affairs 
Division, on pages 155 and 157 stated— 


We have felt for some time that in modern war, particularly when we storm 
the fortress of Europe, we would have to do some advance planning about what 
we are going to do with the civilian populations when we get ashore, so that we 
might accomplish several objectives. One of these objectives is to secure the 
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civilian populations to the maximum extent possible. which is an obligation 
under international law; and the second, to see that the civilian populations do 
not interfere with the military operations in any important particular; and 
that they are so treated that they will be able to assist the forward movement 
of our troops to the greatest extent possible. That is the beginning and the end 
of our involvement in this business. 

7 © * * « * + 


I would like also to read into the record a cable sent last December by General 
Eisenhower to General Marshall. Its purpose was to interpret a requisition 
for civilian supplies which he had already submitted and which was then under 
consideration in the War Department. The cable read: 

“It should be understood that our requisitions for food for the Italian popu- 
lace are not based on considerations of humanitarianism or any other factor 
except that of military necessity. The conditions in southern Italy and Sicily 
are such that unless reasonable quantities of food are supplied promptly, we 
will experience sabotage, unrest, and a complete cessation in all those activities 
necessary to our advance.” 


In report No. 1606, House of Representatives, 78th Congress, Sec- 
ond Session, Mr. Snyder, from the Committee on Appropriations, 
reported that the Military Establishment Appropriation Bill, 1945, 
“includes provision, estimated for specifically for the first time, for 
giving aid to civilians in recaptured areas while occupied by our 
military forces and before such forces move on and safely can turn 
over such responsibility to the United Nations Relief and Rehabili- 
tation Administration, generally referred to as U. N. R. R. A. The 
dictates of military necessity and the requirements of international 
law place upon invading armies the responsibility for the security 
of civilian populations which fall within their control.” (Page 11.) 

Of like import is the testimony of the Honorable Dean Acheson, 
then Assistant Secretary of State, and of Major General Lucius Clay, 
Director of Matériel, Army Service Forces, at the Hearings before 
the Subcommittee of the Committee on Appropriations, House of 
Representatives, Seventy-eighth Congress, Second Session, on the 
Foreign Economic Administration Appropriation Bill for 1945. Mr. 
Acheson read into the record a joint statement of the War and State 
Departments and the F. E. A., (see page 245) stating, in pertinent 
part, that— 

The exact pattern of the operation which will follow the establishment of the 
second front in Europe is impossible to foretell. Whatever the eventualities 
preparation must be made as a matter of military or political necessity, as the 
case may be, to meet the essential needs of the civilian populations liberated 
from German control. 

Because of the speculative nature of military operations, it is not possible at 
the present time to present to the committee a precise program of the civilian 
requirements for the various countries in Europe. However, an indication can 
be given to the committee as to the outlines of the possible needs, to the nature 
of the several situations which may arise during the initial period, and the 
mechanisms which will be available to meet those situations. 

Insofar as the armies of the United States participate directly in military 
engagements, the War Department will provide as an integral part of its supply 
program this country’s share of such supplies as are needed to maintain the 
civilian populations. The dictates of military necessity and the requirements 
of international law place upon invading armies the responsibility for the 
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security of civilian populations which fall within their control. In conducting 
their military operations the armies must take such measures as are necessary to 
avoid disease, unrest, and interference with supply lines. The War Department 
is, therefore, including in its appropriation a request for funds to make avail- 
able essential civilian supplies to the populations in areas which will most 
probably be affected by our own military operations. (Page 245.) 


Again, on page 246, Mr. Acheson said— 


All the way through the negotiations on the United Nations Relief and Re- 
habilitation agreement, and all through the resolutions which were passed at 
Atlantic City, we have had, under the instructions of the President and the War 
Department, one very clear rule, right from the very beginning; that no inter- 
national organization or civilian organization of any sort should be allowed to 
go into any areas which is the scene of military operations until asked to do so 
by the military authorities. They have no right, no privilege of any kind, of 
coming into a military area, or doing anything in such an area, where they 
would be getting in the way of troops in any possible way, unless and until the 
military commander asks them to come in. That is in the U. N. R. R. A. agree- 
ment; it is in the resolutions, and it is an absolutely firm understanding and 
policy. 

Everybody realizes fully that if military operations are going on, not only the 
control of the whole area where the operations exist, but in all of the supply 
lines leading to such military area, whether on the ocean or on land, and all 
port facilities and transportation facilities, must be in control of the military 
people, and nobody else should be shipping anything, or administering anything 
or in any way interfering with those operations until they are asked to do so 


Further, the general statement of General Clay, shown on page 247 
of the same reports, includes the following : 

In our operations in Italy to date we have necessarily had to provide for and 
take care of the civilian population behind the lines to avoid confusion, chaos, 
pestilence and disease. It has been an integral part of our military operations; 
and, in fact, we necessarily had to land supplies for that purpose very shortly 
after the first beach landings were made in Italy. 

We feel that in the invasion of Western Europe we must follow a similar 
pattern; that we must have the supplies and equipment necessary to sustain a 


minimum economy, in our lines of communications, if our military operations 
are to have success. 


We do not feel that this can be done apart from the military voperations, be- 
cause all of the transportation facilities which are in existence are overtaxed. 
There has to be complete coordination in the use of beaches, ports, and all other 
facilities for moving supplies. 


Thus, it appears quite clear that shipments of essential supplies to 
overseas destinations intended for civilian consumption in liberated 
or occupied countries, upon distribution by the Army in connection 
with its service of occupation, were military property moving for a 
military use. The functioning of the Army in its capacity of occu- 
pation troops was a military operation and the distribution of prop- 
erty by it while so functioning, even though for civilian consumption, 
was presumably a part of the means by which that military operation 
was accomplished. Such property distributed for such purpose 
contributed to the protection of our troops from evils inherent in 
operations in hostile or previously enemy-occupied territory; and as 
indicated in the testimony quoted above such use of such property was 
not based primarily upon considerations of humanitarianism but 
rather upon military necessity. 
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A study of the principles enunciated by the Supreme Court in 
Northern Pacific R. Co v United States, 330 U. S. 248, lends further 
support to the conclusion that the involved shipments were for mili- 
tary use. The Court held that— 

Military or naval use includes all property consumed by the armed forces or 
their adjuncts, all property which they use to further their projects, all property 
which serves their many needs or wants in training or preparation for war, 
in combat, in maintaining them at home or abroad, in their occupation after 
victory is won. It is the relation of the property to the military or naval effort 
that is controlling under S. 321 (a). [Italics supplied.] 


The view that military property was confined to property for ultimate 
use directly by the armed forces was rejected. And in Southern 
Pacific Co. v. United States, 107 C. Cls. 525, certiorari denied, 331 
U. S. 846, it was held that shipments of supplies “such as civilians 
might use in ordinary community life,” shipped by a civilian agency, 
for distribution to civilians in War Relocation Centers, were military 
property moving for military use because the distribution of such 
supplies was prompted by military necessity. The Court said— 

We think the military effort extended to the relocation centers; that the 
military arm was not relaxed after the evacuees were relocated, and that the 
use of civilian agencies to care for these people did not make military necessity 
something other than what it was from the beginning to end. 

The arguments by the carriers, cited in your letter, to the effect 
that this property should be classified as intended for civil use, are not 
persuasive. The contention that the military civilian supply program 
went beyond that essential to successful operations against the enemy 
and beyond the period of military necessity reflects a conclusion con- 
trary to that apparently reached by military authorities upon a matter 
solely within their discretion at the time the exercise of military 
judgment was required. It was unquestionably the prerogative of 
the military commander in a given area to determine the nature and 
extent of the program essential to the proper discharge of his military 
duty and the determination as to the time when the military situation 
permitted termination of military responsibility and the assumption 
of the program by civilian agencies was a matter of military judg- 
ment which this Office is not prepared to question. Moreover, the 
present record indicates that termination of military responsibility 
was effected at the earliest practicable time. Chapter V, Part III, 
“A Guide to International Supply.” But even as to shipments which 
may have been handled by the Army after .the dates shown as gen- 
erally marking the assumption of responsibility by civilian relief 
agencies, there would be no sufficient basis for this Office to assume that 
shipments so handled were not necessary to the proper discharge of 


the duties and functions of the military forces in liberated and 
occupied areas. 
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The allegation that “the Army’s program, while ‘stop-gap’ in nature, 
was civilian relief of exactly the same kind as that ultimately adminis- 
tered by civilian agencies charged with responsibility for full-scale, 
long-range relief and rehabilitation” overlooks the material fact that 
the military program was prompted by military necessity and the 
civilian program was not. That fact explains the difference between 
the programs and, likewise, the difference in the character of the prop- 
erty employed by each. The fact that “goods of all descriptions were 
shipped, including those intended and used for general rehabilitation 
of the civilian populations and national economies” is not material to 
the question here. “Pencils as well as rifles may be military property.” 
Northern Pacific case, supra. And as has been stated before, it is not 
the ultimate consumption or utilization of the property which is con- 
trolling but its relation to the military effort. 

The direction of the Congress in section 5 of the 1945 and 1946 Mili- 
tary Appropriation Acts, 58 Stat. 593 and 59 Stat. 404, that “Appro- 
priations for the Military Establishment * * * shall be available 
for * * * food, clothing, medicine and other items to meet urgent 
civilian needs in occupied and such other areas as may be determined by 
the Secretary of War to be important to military operations of the 
United States” appears to recognize the military—as opposed to civil— 
character of the supply program administered by the Army since it 
authorized the use of military funds to carry out the program and 
refers to areas important to the military operations of the United 
States. 

The contention that this property should be classified as intended for 
civil use because it was similar to the lend-lease property considered in 
United States v. Powell, 330 U.S. 238, and to the U. N. R. R. A. prop- 
erty considered in the decision of this Office, B—80119, January 23, 1951, 
fails to take into consideration the fact that the relationship of the 
property hére involved to the military effort was different from that 
of the property considered in the other two instances. 

It is the opinion of this Office, therefore, that the property here con- 
cerned, procured and shipped by the military, and intended at the time 
of shipment for use in the discharge of a military duty arising out of 
military necessity, was military property of the United States moving 
for military use within the meaning of section 321(a) of the Transpor- 
tation Act of 1940, supra. Accordingly, this Office would not be 
justified in concluding, on the basis of available records, that the car- 
riers would be entitled to payment for this transportation on the basis 
of other than net land-grant rates, 
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Federal Airport Act—Grants for Development of Airports— 
Construction of Unrelated Facilities 


Under the Federal Airport Act of 1946 which provides for “the establishment of 
a Nation-wide system of public airports adequate to meet the present and 
future needs of civil aeronautics,” the discretion given the Administrator, Civil 
Aeronautics Administration, to obligate the Government under a grant agree- 
ment to supply Federal funds on a matching basis for construction of facilities 
at a municipal airport does not extend to approval of plans for the construction 
of a public auditorium, or a swimming pool—as distinguished from a reservoir 
needed for fire protection purposes—such facilities bearing no relation to the 
purposes of the act. 


Comptroller General Warren to the Secretary of Commerce, June 


4, 1952: 


Reference is made to your letter of March 19, 1952, with enclosures, 
requesting a decision as to the validity of a grant agreement, contract 
No. C4ca-5800, executed under authority of the Federal Airport Act, 
49 USCA 1101-1119, for construction of certain facilities at the Clay- 
ton Municipal Airport, Clayton, New Mexico, insofar as it relates to 
what is referred to in a memorandum dated March 10, 1952, from the 
Administrator of Civil Aeronautics to you, copy of which was trans- 
mitted with your letter, as “that part of the administration building 
that constitutes an auditorium or pilots’ club room” and “the fire 
reservoir, which was designed and constructed so as to be usable as 
a swimming pool as well as for the storage of water for fire fighting 
purposes.” 

Section 4 of the Federal Airport Act, 60 Stat 171, provides as 
follows: 

In order to bring about, in conformity with the national airport plan prepared 
and from time to time revised as provided in this chapter, the establishment 
of a Nation-wide system ot public airports adequate to meet the present and 
future needs of civil aeronautics, the Administrator is authorized, within the 
limits of available appropriations made therefor by the Congress, to make 


grants of funds [on a matching basis] to sponsors for airport development as 
hereinafter provided. [Italics supplied.] 


Section 9, 60 Stat. 174, 175, provides: 


(a) Submission. 

Subject to the provisions of subsections (b) and (c) of this section, any public 
agency, or two or more public agencies acting jointly, may submit to the Admin- 
istrator a project application in such form, and containing such supporting 
information, as may be prescribed by the Administrator and setting forth the 
airport development proposed to be undertaken. 

* * * * * * * 

(d) All such projects shall be subject to the approval of the Administrator, 
which approval shall be given only if, at the time of approval, funds are available 
for payment of the United States share of the allowable project costs, and only 
if he is satisfied that the project will contribute to the accomplishment of the 
purposes of this chapter, * * * [Italics supplied.] 
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Section 12, 60 Stat. 177, provides: 


Upon approving a project the Administrator, on behalf of the United States, 
shall transmit to the sponsor or sponsors of*the project an offer to pay the 
United States share of the allowable project costs of such project. * * * If 
and when any such offer is accepted in writing by the sponsor or sponsors to 
which it is made, such offer and acceptance shall comprise a grant agreement 
constituting an obligation of the United States and of the sponsor or sponsors 
so accepting, * * * 


Section 13, 60 Stat. 177, provides: 


Except as provided in section 1113 of this title, the United States shall not 
pay, or be obligated to pay, from amounts appropriated to carry out the provi- 
sions of this chapter, any portion of a project cost incurred in carrying out 
a project unless the Administrator has first determined that such cost is allow- 
able. A project cost shall be allowable if— 

(1) it was a necessary cost incurred in accomplishing airport development 
ir conformity with approved plans and specifications for an approved project 
and with the terms and conditions of the grant agreement entered into in con- 
nection with such project ; 

(2) It was incurred subsequent to the exeeution of the grant agreement with 
respect to the project, and in connection with airport development accomplished 
under such project after the execution of such grant agreement; * * * 
[Italics supplied. ] 


Section 14, 60 Stat. 178, provides: 
* * * Payments under a grant agreement, in an aggregate amount of 
not to exceed 90 per centum of the United States share of the total estimated 
allowable project costs of the project, may be made from time to time in advance 
of accomplishment of the airport development to which such payments relate, 
provided, that the sponsor certify to the Administrator that the aggregate of 
expenditures to be made from such advance payments will not at any time exceed 
the cost of the airport development work which has been performed up to that 
time. [Italics supplied.] 

Insofar as it relates to the question here involved, “Airport develop- 
ment” is defined in the Act as “any work involved in constructing, 
improving, or repairing a public airport or portion thereof, including 
the construction, alteration, and repair of airport administrative 
buildings * * *.” The term “airport” is defined therein as “any 
area of land or water which is used, or intended for use, for the landing 
and take-off of aircraft, and any appurtenant areas which are used, or 
intended for use, for airport buildings or other airport facilities or 
rights-of-way, together with all airport buildings and facilities located 
thereon.” [Italics supplied. ] 

The grant agreement involved is shown to have been consummated 
on June 29, 1949, by the acceptance by the Town of Clayton, New 
Mexico, of an offer transmitted to it by the Administrator of Civil 
Aeronautics to pay on behalf of the United States 56.90 percent of all 
allowable project costs incurred in developing an airport at Clayton, 
with the provision that the maximum obligation of the United States 
payable thereunder was to be $100,000. The project is described in 
the grant agreement as follows: 

Grade NE/SW runway, taxiways and apron; Construct stabilized base for 


apron and approximately 1000’ on each end of runways; Construct fire reservoir, 
administration building, water line, power line and access road; turfing all as 
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more particularly described in the survey map and plans and specifications in- 
corporated in the said Project Application ; 

It is understood that the items of project cost here in question are 
shown in detail in the plans and specifications, referred to above. 

In his memorandum of March 10, 1952, to you, the Administrator of 
Civil Aeronautics states that construction work on the project was 
commenced July 18, 1949, and completed July 11, 1950; that partial 
payments have been made to the sponsor by the Government from time 
to time as the work progressed until payments now total approxi- 
mately 90 percent of the Government’s share of total estimated costs 
of the project; and that sponsor has requested final payment, con- 
sisting of the balance of the Government’s share of the total actual 
costs which are found to be allowable project costs under the grant 
agreement and the Federal Airport Act. It appears from information 
obtained informally from the Civil Aeronautics Administration that 
actual project costs amounted to $154,770, of which amount $19,000 
at least, represented the cost of the swimming pool and $66,413 repre- 
sented the cost of the administration building; that, of the latter sum, 
$37,385 was allocable to the auditorium; and that the Government has 
paid the sponsor $84,269.02 toward liquidation of the Government’s 
56.90 percent share of the total allowable costs. 

The question whether the United States became bound by the grant 
agreement to bear its proportionate share of the cost of the items 
involved depends on whether such items constitute a type of facility 
as to which the Administrator of Civil Aeronautics was authorized to 
obligate the Government under the terms of the Federal Airport Act. 
As indicated above, the discretion given to the Administrator under 
the Act is limited to the approval of items of cost of airport develop- 
ment which will, in his opinion, contribute to the purposes of the Act, 
namely, “the establishment of a Nation-wide system of public air- 
ports adequate to meet the present and future needs of civil aero- 
nautics.” Moreover, the definitions of the terms “airport develop- 
ment” and “airport,” as given in the Act, show clearly the types of - 
facilities for which the statute was designed to authorize Federal aid, 
namely, facilities which are required in connection with the operation 
or physical maintenance of a public airport as such. 

Photographs of the items involved, which were furnished to this 
Office by the Civil Aeronautics Administration, indicate that the part 
of the administration building representing an auditorium is at least 
twice as large as the administration building proper. Also, they show 
the so-called reservoir to be a conventional swimming pool, with sur- 
rounding concrete sidewalk and bathhouses. The record shows that 
it is equipped with pump and fire-hydrant outlet so that the water 
therein could be used to some extent to fight fire at the airport. 








640 DECISIONS OF THE COMPTROLLER GENERAL (31 


The record, as supplemented by certain correspondence supplied by 
the Civil Aeronautics Administration, shows that at the time the 
grant agreement was consummated the plans called for a room in 
the administration building of the dimensions 40 x 42 feet, which is 
variously referred to as a pilots’ lounge, club room, or auditorium, 
but that an increase in the size of this room to 42 x 100 feet was 
authorized by memorandum dated November 9, 1949, from the Direc- 
tor, Office of Airports, to the Regional Administrator, Region IV, on 
the basis of the recommendation contained in a memorandum dated 
November 4, 1949, from the Chief, Airports Division, Region IV, to 
the Director, Office of Airports. Said memorandum states, with re- 
spect to enlargement of the room, that “there is little doubt that the 
proposed enlarged room is in fact an auditorium” and that “we do 
feel that the proposed construction will help promote community 
activities at the airport site and in this manner indirectly promote 
aviation.” [Italics supplied.] In the final inspection report of the 
Civil Aeronautics Administration it is stated that the Clayton Munici- 
pal Airport would be provided with’a very pleasing and satisfactory 
facility housing, among other things, “a large club room available for 
meetings of civic clubs * * * permitting serving of dinners or 
banquets, and at the opposite end is a small stage with dressing rooms 
so that entertainment can be provided if desired at meetings held in 
the club room.” 

The record fails to show how approval happened to be given on 
November 9, 1949, for expansion of what could have been regarded 
as a pilots’ lounge into an auditorium of the size shown in the photo- 
graphs inasmuch as the Regional Administrator, Region IV, had 
advised Congressman John E. Miles by letter of November 7, 1949, 
with reference to the matter, as follows: 

The improvements under way at Clayton include among other things an admin- 
istration building. One of the component parts of this building is a combination 
club room and pilots’ lounge, size 40 ft. x 42 ft. The latest request of Mr. Ed- 
mondson and which we presume is the one to which you refer is that the length 
of this club room be extended to 100 ft. and the plan modified so that it can be 
used as a public auditorium. Under the policies established by the Administra- 
tor of Civil Aeronautics, a public auditorium is not eligible for inclusion in a 
Federal airport project. As a result, we have been forced to advise Mr. Edmond- 


son that we were unable to approve the modification and enlargement of the 
club room in such a manner as to provide an auditorium. 

As I stated above, we are thoroughly sympathetic with the objectives of the 
city in this development, for we feel that an airport can quite properly be made 
a sort of civic center and thus result in benefit to all of the people; but since it 
has been determined that construction of the type improvements he mentions is 
beyond the intent of the Federal Airport Act, we felt that we had no recourse but 
to deny his request. [Italics supplied.] 


However, regardless of the reason for the about-face of the Civil Aero- 
nautics Administration with respect to the approval of the audito- 
rium as an allowable item of project costs, the discretion given to the 
Civil Aeronautics Administrator under the Federal Airport Act may 
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not properly be held to extend to approval for Federal aid of facili- 
ties which merely may be said to “indirectly promote aviation.” As 
indicated above, the language of the statute compels the conclusion 
that the Administrator’s authority in this respect is limited to approval 
for Federal aid of buildings and facilities which are required in con- 
nection with the operation or physical maintenance of a public airport 
as such. Since the auditorium involved obviously cannot be said to 
bear any relation to the purposes of the statute, the approval thereof 
by the Administrator is a nullity and does not operate to impose any 
obligation on the United States to bear any part of its cost under the 
grant agreement. See 43 Am. Jur., Public Officers, $291; 54 Am. 
Jur., United States, p. 570, $60; Manhattan General Equipment Co. 
v. Commissioner of Internal Revenue, 297 U.S. 129, 134; Federal Crop 
Ins. Corp. v. Merrill, 332 U.S. 380, 384; Brannan v. Stark, 82 F. Supp. 
614, 617, aff. 185 F. 2d 871, aff. by the United States Supreme Court on 
March 3, 1952; St. Paul Fire & Marine Ins. Co. v. Reynolds, 44 F. Supp. 
863, 866; Young v, Julian, 97 F. Supp. 370, 376. 

Relative to the swimming pool, the record shows that the Super- 
intendent, Airports Branch, Region IV, advised the City Manager 
of Clayton by letter of June 18, 1948, that preliminary plans for the 
Clayton project should be submitted to the District Airport Engineer 
at Santa Fe in order that an effort might be made to obtain a firm 
commitment from Washington on the questionable items of cost in- 
cluded therein, and that, in support of the proposed “swimming pool,” 
the city manager might point out “the plan to attract youngsters to 
the airpark in order that their interest in aviation would be stimulated, 
and your intention to devote whatever revenues that may be received 
from the swimming pool to the operation, maintenance and develop- 
ment of the airpark.” 

The city manager, in a letter dated July 26, 1948, to the District 
Airport Engineer at Santa Fe, advanced substantially the reasons 
suggested in the above letter for approving a swimming pool as an 
allowable project cost at Clayton. However, it appears that, after 
writing the referred-to letter of June 18, 1948, to the City Manager of 
Clayton, the Superintendent, Airports Branch, Region IV, concluded 
that aswimming pool should not be approved, for the Assistant Super- 
intendent, Airports Branch, Region IV, in a memorandum dated 
August 25, 1948, advised the Acting District Airport Engineer that 
there appeared to be a question as to the eligibility of the cost of a 
swimming pool, and that, in view thereof, it was suggested that no 
definite commitment be given to the sponsor with respect to the eligi- 
bility of the item. The District Airport Engineer, apparently acting 
on the advice contained in said memorandum, advised the City Man- 
ager of Clayton by letter of September 7, 1948, that there appeared 
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to be a very serious question as to the eligibility of the cost of a swim- 
ming pool. He indicated that there were probably two courses of 
action open to the sponsor, namely, to construct the swimming pool 
with the sponsor’s own funds, without recourse to Federal aid, or to 
proceed with the design and construction of the swimming pool just 
as though it were an eligible Federal aid project, with the definite 
understanding that the “Review Committee” might decide that such 
portion of the project was ineligible for Federal participation. 

The record indicates that there was no further correspondence re- 
lating to the approval of the swimming pool between the Regional 
Office and the District Office, or between either of those two offices 
and the sponsor or the Washington office of the Civil Aeronautics 
Administration, until three months later, namely, December 6, 1948. 
On that date the Superintendent of Airports, Region IV, advised the 
Acting Assistant Administrator for Airports by memorandum that 
the sponsor was preparing a project for Federal aid which included, 
among other things, “extension of a 4’’ City water main at the airpark 
($14,000), 120,000 gallon water reservoir at the airpark ($46,000) 
* * *%” The memorandum requested a predetermination with re- 
spect to the eligibility of the reservoir, which, it was stated, was con- 
sidered necessary by the sponsor for fire-fighting purposes in order to 
hold insurance premiums at a minimum “which would not be the case 
if fire protection is solely dependent upon the four-inch water main.” 
Also, the memorandum stated that it was expected that provision 
would be made for adequate pumping equipment to utilize the water 
in the reservoir; that the reservoir would be used as an adjunct to an 
irrigation system which, although not proposed in the initial project, 
would be essential to the maintenance of adequate turf on the landing 
strips; that the question of eligibility arose from the fact that the 
sponsor proposed to design the reservoir in such a way that it might 
be used for a swimming pool, which would prove to be a valuable 
adjunct to the program for financing the maintenance and operation 
of the airport; that the installation of a water main large enough to 
satisfy the requirements of the Board of Fire Underwriters for mini- 
mum insurance premiums would probably cost well in excess of the 
cost of the reservoir even if the capacity of the Town of Clayton’s 
reservoir was sufficient to fight a major hanger fire, which was doubt- 
ful; and that in view of the fact that the planned program for the 
State of New Mexico would not absorb all of the apportioned funds 
which would accrue to the State, it did not seem likely that any criti- 
cism could be directed at the Civil Aeronautics Administration for de- 
claring the reservoir an eligible item of work. On the same date, 
namely, December 6, 1948, the Superintendent, Airports Branch, ad- 
vised the District Airport Engineer by memorandum that he was sub- 
mitting the question of eligibility of the reservoir to the Office of 
Airports in Washington, but that, even if an aflirmative answer was 
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received from Washington, the project, when submitted, should clearly 
answer certain questions for the record, including the following, to-wit, 
(1) why it was not possible or practical to install a water line to the 
airport which would make the reservoir unnecessary; (2) what pen- 
alties would occur in fire insurance rates because of having the four- 
inch water line if the reservoir were not built; and (3) to what extent 
the water in the reservoir would be used for landing area irrigation, 
and how was irrigation expected to be accomplished. 

By memorandum of January 6, 1949, the Assistant Administrator 
for Airports advised the Regional Administrator, Region IV, that 
“with respect to the reservoir which is planned for fire protection and 
irrigation, it is believed that such items in this work as are necessary 
for these purposes constitute an eligible project; however, it is sug- 
gested that you submit plans for this work together with justification 
on that basis for determination of its eligibility.” [Italics supplied. | 

The record indicates that the plans showing the “reservoir” were 
not submitted to Washington prior to the consummation of the grant 
agreement, and that the only “justification” presented in support of 
the approval of the “reservoir” as an allowable project cost was con- 
tained in a letter from Mr. F. Turney, of the engineering firm em- 
ployed by the sponsor to perform the engineering work for the project, 
to the District Airport Engineer, Santa Fe, New Mexico. Said letter 
dated May 20, 1949, stated that the water line from the sponsor’s water 
system, which would consist of a four-inch pipe, “will be of the type 
known as a ‘dead end,’ that is, the system is not looped as is cus- 
tomary on all municipal water systems,” and since it was necessary to 
cut off a section of line in the municipal system when making repairs, 
connections, etc., in certain parts of the system there would be intervals 
when the project would be without fire protection of any kind. In 
this connection, it was stated that insurance companies would not 
write their rates on the normal conditions, but on the extreme condi- 
tion, or that period when no water was available at the airpark, which 
made a storage reservoir mandatory on such type of system. The 
letter also stated that in a four-inch line of a length in excess of 400 
feet the hydraulic friction causes a loss of water flow which results ix 
subnormal pressure being delivered at the hydrant, and, further, 
that regardless of the size of the conduit to the project, there would 
still be periods when it would be out of operation due to cut-offs to 
make repairs, other connections, etc., by reason of the dead-end feature. 
With respect to use of the water in the reservoir for irrigation pur- 
poses, the letter stated that there would be a small amount of waste 
water from the reservoir, enough “only for watering shrubbery around 
the reservoir and administration building.” 
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It is to be noted that the letter contains no information with respect 
to the capacity of the sponsor’s reservoir, the cost of installation of 
pipe of sufficient size to provide an adequate flow of water for neces- 
sary fire-fighting purposes, as compared to the cost of the four-inch 
line, the difference in insurance rates on the four-inch line, or a dead- 
end line of adequate sizé, as compared to a loop line of four-inch size 
or larger,etc. Such information would appear to be necessary in orde1 
to determine whether a reservoir was needed for the project. 

The fact that the need for a reservoir was not asserted until after 
the regional officials of the Civil Aeronautics Administration had 
concluded that a definite commitment could not be given to the sponsor 
for the construction of a swimming pool, coupled with the fact that 
evidence of the kind requested in the memorandum of December 6, 
1948, from the Superintendent, Airports Branch, to the District Air- 
port Engineer, was not furnished in support of the asserted need 
therefor, indicates that the officials directly concerned with the ap- 
proval of the “reservoir” may not have made a bona fide determination 
in concluding that a reservoir was needed. At the least, they appear 
to have acted without having in mind their administrative responsi 
bilities and duties ander the statute involved. It is noted that the 
Civil Aeronautics Administrator has taken steps to prevent a repeti- 
tion of what has happened in this case. 

However, while authority in the Administrator to approve a reser- 
voir, if he finds it necessary as an adjunct to an airport, may be 
implied under the Federal Airport Act, the authority to approve a 
swimming pool on the basis that it can also serve as a reservoir, re- 
gardless of the comparative costs of the two facilities, may not be so 
implied. A swimming pool could no more be considered an item of 
“airport development” than the auditorium here involved, and for 
the same reasons. In view thereof, you are advised that no legal basis 
exists for payment under the grant agreement of any amount in excess 
of what is determined to be the cost of an ordinary reservoir of a 
size and type adequate for fire-protection purposes at the Clayton 
Municipal Airport. 

Accordingly, since it appears that the Town of Clayton has been 
paid all but approximately $3,800 of the amount of $88,061.13, repre- 
senting 56.90 percent of the total project costs of $154,770, which, as 
indicated above, includes the cost of the items involved, no further 
payments should be made to the Town under the grant agreement, 
and appropriate steps should be taken by your Department to collect 
from the Town an amount sufficient to cover the unauthorized costs 
here involved. 
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Six Months’ Death Gratuity—Members of Uniformed Serv- 
ices in Desertion Status at Time of Death 


The six months death gratuity provided by the act of June 4, 1920, as amended, 
for the Navy, and the act of December 17, 1919, as amended, for the Army and 
Air Force, may be paid in the case of members of the armed forces who die while 
absent without leave or absent over leave after the effective date of section 4 (b) 
of the Armed Forces Leave Act of 1946, as amended ; however, said gratuity may 
not be paid in any case where it is administratively determined that the member 
was a deserter. 


Assistant Comptroller General Yates to the Secretary of Defense, 
June 4, 1952: 


Consideration has been given to your letter of April 23, 1952, with 
enclosures, requesting decision as to whether, or under what circum- 
stances, payment of the six months’ death gratuity provided by the act 
of June 4, 1920, as amended, 34 U.S. C. 943, for the Navy, and the act of 
December 17, 1919, as amended, 10 U.S. C. 903, for the Army and Air 
Force, is authorized in the case of members of the armed forces who on 
or after August 31, 1946, the effective date of section 4(b) of the Armed 
Forces Leave Act of 1946, as added by section 1 of the act of August 4, 
1947, 61 Stat. 748, 34 U.S. C. 604, and 10 U.S. C. 18, are declared to be 
deserters and who die while in a desertion status. 

The above-cited laws authorizing the payment of the six months’ 
death gratuity provide, in substance, that upon official notification of 
the death from wounds or disease, not the result of his own misconduct, 
of any officer or enlisted man on the active list of the service concerned, 
or on the retired list when on active duty, there shall be paid to the 
widow, child, or certain specified dependent relatives of the decedent, 
“an amount equal to six months’ pay at the rate received by such officer 
or enlisted man at the date of death.” 

Under the laws and regulations in effect prior to the Armed Forces 
Leave Act of 1946, as amended, an enlisted member of the Army or 
Navy who, without proper authority, absented himself from his organ- 
ization, station, or duty, was considered to be in a non-pay status while 
so absent, irrespective of whether his absence was regarded as absence 
without leave, absence over leave, or desertion. And, being in a non- 
pay status at the time of death such enlisted man had no rate of pay on 
which to compute the gratuity and, therefore, such gratuity was not 
payable where the enlisted man died while in an absence without leave 
status. 27 Comp. Gen. 269, and decisions cited therein. However, 
section 4(b) of the Armed Forces Leave Act, as amended, which pro- 
vides that members of the armed forces, *When absent without leave 
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or absent over leave, * * * shall forfeit all pay and allowances 


during such absence, unless such absence is excused as unavoidable 
* * *”_has the effect of continuing such members at least in a 
nominal pay status while absent without leave, or absent over leave 
and, consequently, it was held in decision of January 9, 1950, 29 Comp. 
Gen. 294, that prior decisions based upon laws and regulations in effect 
prior to the effective date of the Armed Forces Leave Act of 1946, as 
amended, were no longer controlling in any case where the unauthor- 
ized absence might be regarded as coming within the purview of the 
said section 4(b). Also, in decision of November 19, 1951, B-105587, 
which involved a member absent without leave for a period in excess of 
three months, it was held that the said decision of January 9, 1950, was 
applicable without regard to the duration of the absence without proper 
authority, provided the enlisted member was not in a desertion status 
and his death occurred prior to the expiration of his enlistment period. 
However, there is nothing in the Armed Forces Leave Act of 1946, as 
amended, which purports to continue a member in a pay status after 
he becomes a deserter. Even prior to the Armed Forces Leave Act it 
uniformly had been held that the effect of the act of desertion upon the 
deserter’s pay and allowances, is to work a forfeiture of pay and al- 
lowances due at the time of desertion and to terminate his pay status 
thereafter, it being considered that the contract of enlistment is an 
entirety and if service for any portion of the time is criminally omitted, 
the pay and allowances for faithful service are not earned. United 
States v. Landers, 92 U.S. 77; United States v. Kingsley, 138 U.S. 87; 
12 Comp. Dec. 328; 8 Comp. Gen. 233; 23 id. 44; 26 id. 702; 28 id. 114. 
Cf. Reed v. United States, 252 F. Rep. 21. 

The circumstances under which an individual is to be regarded as a 
deserter are set forth in the Uniform Code of Military Justice, Article 
85, 64 Stat. 135, and departmental regulations and where the conduct 
of an individual brings him within such law and regulations, prima 
facie, he is in a desertion status, even though no formal action is taken 
administratively to declare him a deserter. 23 Comp. Gen. 44. How- 
ever, while absence without authority beyond a prescribed period—29 
days—is a basis for administratively declaring a man a deserter, such 
period of absence does not, ipso facto, establish desertion and where 
no administrative determination of desertion is made in such cases, or 
where such determination, if made, was erroneous, and it is adminis- 
tratively determined that the member was only absent without leave, 
or absent over leave, this Office would not, in the absence of compelling 
evidence to the contrary, be required to conclude that the absentee was 
a deserter for purposes of the six months’ death gratuity. Cf. 
B-105587, supra. 
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Compensation—Withholding—Insurance Premiums 


The proposed plan to make voluntary pay roll deductions from the salaries of 
employees of the National Advisory Committee for Aeronautics for premiums 
due under a group life insurance policy issued for such employees pursuant to 
section 10 of the Life Insurance Act of the District of Columbia, as amended, is 
in contravention of existing laws and violates the general public policy against 
making the Government a collection agency for private organizations. 


Comptroller General Warren to the Chairman, National Advisory 
Committee for Aeronautics, June 5, 1952: 


Reference is made to letter dated May 1, 1952, from the Executive 
Secretary, National Advisory Committee for Aeronautics, requesting 
decision on a proposal to make payroll deductions from salaries or 
other compensation of certain employees of the Committee for pre- 
miums due under a group life insurance policy issued for such em- 
ployees pursuant to section 10 of the Life Insurance Act of the Dis- 
trict of Columbia, as amended by the act of July 12, 1950, Public Law 
607, 64 Stat. 330-335. 

Said section 10 of the act of July 12, 1950, provides, in pertinent 
part, as follows: 

No policy of group life insurance shall be delivered in the District unless it 


conforms to one of the following descriptions : 
~ * * * * * ” 


A policy issued to the president of the Board of Commissioners, or to the 
head of any Federal department or independent Federal bureau, board, com- 
mission, or other Federal independent establishment, or to an association of 
Federal employees, as the case may be, covering not less than fifty employees 
of the government of the District or of the Federal Government, with or without 
medical examination, the premium on which is to be paid by the employees and 
insuring only employees, or any class or classes thereof determined by condi- 
tions pertaining to the employment, for amounts of insurance based upon some 
plan which will preclude individual selection, for the benefit of persons other 
than the employer: Provided, That when the benefits of the policy are offered to 
all eligible employees, not less than 75 per centum of such employees may be 
so insured. 


The letter of May 1 urges that, since the group insurance plan 
involved is authorized by the act of 1950, supra, there not only is 
implied authority for administration thereof under established Fed- 
eral procedures but also, that it is the plain duty of the National Ad- 
visory Committee for Aeronautics to provide an economical and 
practical method of collecting premiums and paying claims. It is 
stated that a study of the matter shows the best method of collecting 
premiums would be through voluntary payroll deductions in the 
manner prescribed by General Regulations No. 102 of this Office, and 
that any other method would be more costly and time consuming. 
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The act of 1950, supra, is an amendment to the laws of the District 
of Columbia regulating the business of commercial life insurance 
therein. The section here involved continued to Federal employees 
the privilege—contained in the act of June 19, 1934, 48 Stat. 1165— 
of participating in commercial group life insurance through policies 
issued to the head of a Federal department or agency or to an asso- 
ciation of Federal employees and requires the payment of premiums 
by them. The instant provision is not new and is comparable with a 
similar provision in the earlier law. See page 2 of Senate Report 
1284, 81st Congress, on the bill which became the act of July 12, 1950. 
It goes no further than to designate the head of a Federal agency or 
an association of Federal employees as among those eligible to spon- 
sor group insurance under the law of the municipality. Further- 
more, the act does not purport to regulate any functions of the Fed- 
eral Government nor to impose any obligations upon Federal funds. 
No provisions of Federal law imposing any such obligations have been 
called to attention here and none have been found either in the appro- 
priations to the National Advisory Committee for Aeronautics or 
otherwise. 

Under existing law the application of the payroll deduction pro- 
cedures prescribed by General Regulations No. 102, 30 Comp. Gen. 
563, to the collection and payment to private insurance companies of 
premiums under commercial group life insurance policies, would con- 
travene the provisions of sections 3477 and 3620 of the Revised Stat- 
utes, which respectively (1) prohibit the assignment of claims against 
the United States and (2) require the public moneys to be drawn only 
in favor of the persons to whom payment is to be made. The pur- 
pose and intent of the latter provisions are that the Government must 
deal only with its own creditors and that it may not be held account- 
able to strangers to its transactions. Also, the proposed procedure 
would contravene section 3678 of the Revised Statutes, which provides 
in plain and unequivocal terms that appropriations shall be used solely 
to accomplish the objects for which they are made and for no other 
purposes. Manifestly, the adoption of the proposed procedure would 
violate the general public policy against making the Government a 
collection agency for private organizations, resulting in the diversion 
of the services of officers and employees of the Government from their 
official functions and duties for which appropriations are made, with- 
out compensating benefits to the United States. 

Accordingly, it must be held that the proposed payroll deduction 
plan is not authorized under existing law and, therefore, may not be 
approved by this Office. 
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Vouchers—Invoices—Acceptance of Copies in Lieu of 
Originals 

A carbon or typewritten copy of an invoice bearing a vendor’s certificate may 
not be accepted as complying with the requirement of the General Accounting 
Office that the original certified invoice must be furnished in support of payments 


on Standard Form 1034, “Public Voucher for Purchases and Services other than 
Personal.” 


Comptroller General Warren to R. H. Weaver, Department of 
Agriculture, June 6, 1952: 


Reference is made to your letter of March 28, 1952, transmitting 
a voucher stated in favor of DeVan Motor Company, St. Joseph and 
St. Anthony Streets, Mobile, Alabama, for $1 as reimbursement for 
repairs to a Department of Agriculture automobile on January 28, 
1952, and requesting a decision as to whether you properly may certify 
the voucher for payment. 

In your letter you raise the question as to whether the invoice sub- 
mitted in support of the voucher may be accepted as in compliance 
with General Accounting Office letter of February 17, 1934, A-51601, 
pertaining to the submission of certified invoices attached to and 
supporting Standard Form No. 1034, “Public Voucher for Pur: hases 
and Services other than Personal,” which are marked “copy,” “dupli- 
cate,” etc., as amended by letter of same number dated February 8, 
1952. 

The instant voucher is supported by a carbon copy of an invoice, 
which appears to have been prepared on a typewriter, there being 
stamped thereon the payee’s certificate signed in original by a repre- 
sentative of the vendor and otherwise is identified with the voucher. 

You state in your letter that there is a question whether the instruc- 
tions set forth in the cited Office letters are applicable to all vouchers 
not certified by vendors, but which are supported by carbon copies 
of invoices containing the executed certificates of the payees, such 
invoices constituting the only invoices certified and presented for 
payment, or whether the said instructions apply only to those in- 
stances where invoices are marked “copy,” “duplicate,” or contain 
other similar markings, and are prepared as a result of the loss or 
destruction of original invoices. You further state that it is a com- 
mon practice in some businesses for the vendor to retain the original 
invoice for their records, and suggest that, if such carbon copy bears 
the prescribed payee’s certificate and is properly signed in original, 
such invoice would be proper and acceptable for certification for 
payment. 
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The accounting officers of the Government have long required that 
its financial transactions be supported by an original voucher con- 
taining the signed certificates of the payee and the administrative 
officer. Paragraph 4 of General Accounting Office General Regula- 
tions No. 51, dated June 18, 1926, 9 Comp. Gen. 533, provided that the 
signed certificate of the payee need not necessarily be on the voucher 
itself, but may be on an invoice or bill attached thereto and sufficiently 
identified therewith. It is manifest that, where the payee’s certificate 
is executed on an invoice, rather than on the face of a voucher, such 
invoice constitutes an integral part of the voucher to which it relates 
and must of necessity also be an original. See, in this connection, 
General Accounting Office General Regulations No. 115, dated Janu- 
ary 29, 1952, 31 Comp. Gen. ——. 

Thus, it is plainly indicated in the titles of the letters of February 
17, 1934 and February 8, 1952, supra, that original certified invoices 
are required to support payments on Standard Form No. 1034, and 
in the former letter it is specifically provided that “accountable offi- 
cers when supporting their purchase vouchers with payee’s certified 
invoices should use only originals.” Furthermore, the instructions 
set forth in the Office letters pertain to all purchase vouchers, which 
fail to reflect the certification of vendors in the space provided on 
the face thereof. 

This Office is not unaware that it is a practice of some business 
firms to retain their original invoices. However, it appears that such 
practice generally obtains where specialized billing procedures are 
in use which make it impracticable, from an operational standpoint, 
to release the original invoice as support for the payment voucher. 
In such circumstances and on the basis of satisfactory explanation as 
to the need and disposition of the original invoice, this Office, in cer- 
tain instances, has authorized the use and acceptance of the first copy 
thereof, properly certified, for billing the Government, on the basis 
that the first copy of the invoice actually is an original or billing 
copy, rather than a copy or duplicate thereof. 

In the instant matter, there is no explanation in your letter regard- 
ing the inability of the vendor to furnish the original invoice. More- 
over, it appears that the invoice merely was prepared on a typewriter. 
You are accordingly advised that the use of the carbon copy of the 
invoice, as support for the voucher in question, may not be construed 
as the furnishing of the original invoice within the requirements of 
letter of February 17, 1934, as amended, supra, and, therefore, the 
voucher may not, on the present record, be certified for payment. 

The voucher is returned herewith. 
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Subsistence Allowance—Military, Naval, Etc., Personnel 
Messing Separately While on Temporary Duty 


An enlisted member of the uniformed services who is granted permission to 
mess separately while on temporary duty or temporary additional duty at a 
station where Government messing facilities are available is entitled to the 
basie allowance for subsistence prescribed in section 301 of the Career Compensa- 
tion Act of 1949, regardless of whether or not Government quarters are available 
at the temporary duty station. 


Assistant Comptroller General Yates to the Secretary of Defense, 


June 9, 1952: a 


Reference is made to your letter of November 14, 1951, requesting 
decision as to whether an enlisted member of the uniformed services 
may be entitled under the provisions of section 301 of the Career 
Compensation Act of 1949, 63 Stat. 812, to a basic allowance for sub- 
sistence as a member permitted to mess separately under the circum- 
stances hereinafter indicated. 

Your first question relates to the right of an enlisted member to such 
allowance where such member is on temporary duty or temporary 
additional duty at a station where Government messing facilities, 
but no Government quarters, are available and who requests and is 
granted permission to mess separately. 

Sections 301 and 303 of said Career Compensation Act, 63 Stat. 
812, 813, under the subtitles “Basic allowance for subsistence” 
and “Travel and transportation allowances,” respectively, provide, 
in pertinent part, as follows: 


Sec. 301. (a) Except as otherwise provided in this section or by any other 
provision of law, each member of the uniformed services entitled to receive basic 
pay shall be entitled to receive a basic allowance for subsistence in such amount 
and under such circumstances as are provided in this section. For enlisted 
persons such allowance shall be one of three types: (1) When rations in kind 
are not available; (2) when permission to mess separately is granted; or (3) 
when assigned to duty under emergency conditions where no Government mess- 
ing facilities are available. Officers shall, at all times, be entitled to receive a 
basic allowance for subsistence on a monthly basis. Enlisted persons shall be 
entitled to the appropriate allowance on a daily basis. 

(b) * * * Provided, That any such allowance shall not accrue when such 
persons are, in fact, being subsisted at Government expense. 

* * * * * + o 

(d) The President may prescribe regulations for the administration of this 
section. 

(e) Members of the uniformed services entitled to receive a basic allowance 
for subsistence pursuant to this section shall be entitled to receive the follow- 
ing amounts: 


II isi ii hast ctem Hecate anew lesions prea hatin aca $42. 00 
Enlisted persons when rations in kind are not avail- 


esas gre sells eek esheets ecetiesacla ta eit oe enact tapg nme 2.25 per day. 
Enlisted persons when permission to mess separately 
is granted_.._.. alaiaiaiiaineaeas aii cman eileen — 1.05 per day. 


per month, 
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Enlisted persons when assigned to duty under emergency 
conditions where no Government messing facilities are Not to exceed 
ND bitin dnd aikeited int ncindmtnniiiiem $3.00 per day. 
a + * * + > 


Sec. 303. (a) Under regulations prescribed by the Secretaries concerned, 
members of the uniformed services shall be entitled to receive travel and trans- 
portation allowances for travel performed or to be performed under competent 
orders (1) upon a change of permanent station, or otherwise, or when away from 
their designated posts of duty regardless of the length of time away from such 
designated posts of duty * * * The travel and transportation allowances 
which shall be authorized for each type of travel shall be limited to one of 
the following: * * * (2) transportation in kind, reimbursement there- 
for * * * plus a per diem in lieu of subsistence not to exceed $9 per 


A eB 

Paragraphs 3 (c) and (e), Executive Order No. 10119, March 27, 
1950, promulgating Presidential regulations under section 301 of the 
act, provide as fellows: 

(c) The term “when permission to mess separately is granted” shall be con- 
sidered applicable in the case of enlisted members on duty at stations or while 
sick in hospitals where a mess for subsisting enlisted members is available and 
when such enlisted members are authorized to subsist themselves independently. 
Such term shall also be considered applicable in the case of enlisted members 
during all periods of authorized leave, including periods of leave or delay while 
en route between duty stations. 

2 7 > . a a a 


(e) The term “being subsisted at Government expense” shall be considered 
applicable to enlisted members who are subsisted in kind by the Government, 
and to enlisted members while they are in a travel status and are entitled to 
a per-diem allowance in lieu of subsistence or to a-mileage allowance. 
Paragraph 3050 of the Joint Travel Regulations provides that mem- 
bers shall be deemed to be in a travel status when performing travel 
away from their permanent duty stations including periods of neces- 
sary temporary or temporary additional duty. Paragraph 4200 
thereof prescribes per diem allowances for all periods of temporary 
duty and travel in connection therewith. Paragraph 4205-5 of the 
said regulations fixes the rate of per diem for enlisted members on 
temporary duty in a travel status at $9 per day with deductions of 
$4.50 per day if Government quarters are available and $1.50 per meal 
for each meal available or furnished by the Government. While it is 
also stated in said paragraph that enlisted persons while in a travel 
status are not entitled to a basic allowance for subsistence, such Joint 
Travel Regulations issued by the Secretaries under section 303 of the 
act may not be regarded as controlling questions arising under 
section 301, subject to Presidential regulations. 

Paragraph 3 (c) of the Executive order, supra, issued under the 
provisions of said section 301, concerning payment of basic allowance 
for subsistence to enlisted members when permission to mess sepa- 
rately is granted refers to enlisted men on duty “at stations” and would 
appear to apply to such members while they are performing duty at 
either their permanent stations or their temporary duty stations. 
Therefore, on the basis that where an enlisted man’s travel per diem 
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at his temporary station is reduced because meals are available he is 
not required or expected to provide his own meals from the reduced 
per diem, it is concluded that he is not to be viewed as “entitled to a 
per diem allowance in lieu of subsistence” within the meaning of that 
phrase in the Executive order under section 301 of the Career Com- 
pensation Act, since in that section the word “subsistence” clearly 
means rations or meals and the section authorizes allowances in lieu 
of such rations or meals. It follows that if permission to mess sep- 
arately is granted he would be entitled to the statutory allowance pro- 
vided therefor, the same as at his permanent station. Accordingly, 
your first question is answered in the affirmative. 

Your second question is the same as the first except that it assumes 
the additional fact that Government quarters are available at the 
temporary duty station. From what has been said above, it will be 
seen that such fact has no bearing on the legal question involved and 
your second question also is answered in the affirmative. 


[B-108311] 


Certifying Officers—Relief—Failure to Use Statutory Au- 
thority to Obtain Comptroller General’s Decision 

A certifying officer who accepted the advice and instruction of an administrative 
officer in making payment for annual leave erroneously credited an employee 
rather than exercise the right granted under section 3 of the act of December 
29, 1941, to apply to the Comptroller General for a decision on a doubtful ques- 
tion of law which would have protected him from an unlawful payment may not 
be relieved of responsibility under section 2 of the act for the erroneous payment 
on the basis that he did not know or by the exercise of reasonable diligence and 
inquiry could not have ascertained the actual facts. 


Comptroller General Warren to S. P. Wilson, Department of 
Agriculture, June 9, 1952: 


Reference is made to your letter of February 26, 1952, requesting 
that you be relieved of the exception in your accounts in the amount 
of $25.40 representing payment to Martin D. Propst for annual leave 
erroneously credited to him as a temporary employee serving less than 
one full month. You state that you obtained a promise from Mr. 
Propst to refund this amount but that he had been inducted into the 
United States Army and that “We have therefore abandoned the 
effort.” You state that you were erroneously instructed to make this 
payment by the Washington office of your bureau although you ac- 
knowledge that you have been instructed to submit questions of this 
character to the General Accounting Office and have done so on several 
occasions. 
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Sections 2 and 3 of the act of December 29, 1941, 55 Stat. 875 and 
876 provide: 


Sec. 2. The officer or employee certifying a voucher shall (1) be held responsi- 
ble for the existence and correctness of the facts recited in the certificate or 
otherwise stated on the voucher or its supporting papers and for the legality of 
the proposed payment under the appropriation or fund involved; (2) be re- 
quired to give bond to the United States, with good and sufficient surety approved 
by the Secretary of the Treasury, in such amount as may be determined by the 
head of the department, agency, or establishment concerned, pursuant to stand- 
ards prescribed by the Secretary of the Treasury, and under such conditions as 
may be prescribed by the Secretary of the Treasury; and (3) be held accountable 
for and required to make good to the United States the amount of any illegal, 
improper, or incorrect payment resulting from any false, inaccurate, or mislead- 
ing certificate made by him, as well as for any payment prohibited by law or 
which did not represent a legal obligation under the appropriation or fund in- 
volved: Provided, That the Comptroller General may, in his discretion, relieve 
such certifying officer or employee of liability for any payment otherwise proper 
whenever he finds (1) that the certification was based on official records and 
that such certifying officer or employee did not know, and by reasonable diligence 
and inquiry could not have ascertained, the actual facts, or (2) that the obligation 
was incurred in good faith, that the payment was not contrary to any statutory 
provision specifically prohibiting payments of the character involwed, and that 
the United States has received value for such payment: * * *. [Italics 
supplied. ] 

Sec. 3. The liability of certifying officers or employees shall be enforced in the 
same manner and to the same extent as now provided by law with respect to 
enforcement of the liability of disbursing and other accountable officers; and 
they shall have the right to apply for and obtain a decision by the Comptroller 
General on any question of law involved in a payment on any vouchers presented 
to them for certification. 


Having been fully aware of your right to apply to the General 
Accounting Office for a decision upon doubtful questions of law which 
would have protected you from an unlawful payment, you neverthe- 
less accepted the advice or instruction of an administrative officer in 
lieu of following the procedure authorized in section 3 of the above- 
quoted statute. In the circumstances, it cannot be said that you did 
not know or by the exercise of reasonable diligence and inquiry could 
not have ascertained the actual facts. Furthermore, the payment was 
in contravention of section 1 of the Annual Leave Act of March 14, 
1936, 49 Stat. 1161, and the regulations issued pursuant thereto by the 
Civil Service Commission authorizing annual leave to temporary em- 
ployees for a full month of service only. 

_In the circumstances, there is no basis for granting relief under 
the provisions of the above-quoted act of December 29, 1941, and 
accordingly your request for such relief must be denied. 


[B-109787] 


Compensation—Suspension Pending Disability Retirement 
Proceedings—Restoration to Duty 


The back pay provisions of the act of June 10, 1948, which authorize the 
payment of compensation te an employee who has been removed or suspended 
from the service—upon restoration or reinstatement on the grounds that such 
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removal or suspension was unjustified or unwarranted—are concerned primarily 
with those cases where charges arise out of an employee’s conduct, and therefore, 
an employee who is placed on leave without pay pending action on a disability 
retirement application is not entitled, upon restoration to duty, to the benefits 
of said act, even though the employee may have been separated from the service 


in error prior to action by the Civil Service Commission on his request for 
retirement. 


Comptroller General Warren to Frank Bertino, Jr., June 9, 1952: 


Further reference is made to your letter of April 18, 1952, acknow!l- 
edged by letter dated May 14, requesting further consideration of 
Gieneral Accounting Office settlement dated February 26, 1952, which 
disallowed your claim for compensation alleged to be due for a period 
of unemployment from your position as a postal transportation clerk, 
District 3, Second Division, New York, New York. Your claim was 
disallowed upon the basis that your separation from the service and 
subsequent restoration incident to the disallowances by the Civil Serv- 
ice Commission of a voluntary request for retirement because of total 
disability did not entitle you to the benefits of the back pay provi- 
sions of the act of June 10, 1948, Public Law 623, 62 Stat. 354. 

The records of the General Accounting Office show that by notifica- 
tion of personnel action dated March 22, 1951, as corrected by notifica- 
tion dated Aprii 5, 1951, you were separated from the service effective 
March 31, 1951, pursuant to your claim for retirement because of 
total disability. The iast day of pay was shown to be March 13, 
1951. The Civil Service Commission did not approve your claim for 
retirement and notification dated July 24, 1951, canceled the prior 
notifications of separation, retroactively effective, and restored you 
to your former position effective July 18,1951. By letter dated Sep- 
tember 13, 1951, the Postmaster General reported that the period of 
your absence extending from March 31 through July 17, 1951, has 
been treated as leave without pay. 

Your original claim for back pay for the entire period and your 
present claim extending from the time you requested reemployment, 
May 17, 1951, until you were restored to duty on July 18, 1951, is based 
upon the proposition that you should not have been separated pending 
action by the Civil Service Commission upon your request for retire- 
ment due to disability, but that you should have been retained in a 
duty status and therefore, that you are entitled to back pay under 
Public Law 623. 

The pertinent provisions of section 6 (a) and 6 (b) (1) of the act 
of August 24, 1912, as amended by Public Law 623, 5 U.S. C. 652, 
authorizing the payment of compensation upon restoration or rein- 
statement of an employee upon the ground that such removal or 
suspension was unjustified or unwarranted, primarily is concerned 
with charges arising out of an employee’s conduct. See 30 Comp. 











656 DECISIONS OF THE COMPTROLLER GENERAL (31 


Gen, 342. Therefore, the benefits of Public Law 623 do not extend 
to cover your period of unemployment brought about primarily be- 
cause of a voluntary application for retirement due to disability, 
irrespective of whether the administrative office may have been in 
error in separating you from the service prior to approval of your 
request for retirement by the Civil Service Commission. 

In the absence of coverage by Public Law 623, the disposition of 
your claim is controlled by the provisions of section 3678, Revised 
Statutes, which restrict the payment of appropriated money to the ob- 
jects for which they are made. That is to say, an appropriation 
available for personal services is not available for the payment of 
compensation to an employee for any period during which no personal 
services are rendered if the employee is not entitled to and was not 
granted leave with pay. This is true irrespective of the reasons for 
the failure to render services. It is not disputed that no services were 
rendered by you during the period involved or that no leave with pay 
was due; therefore, there is no authority for the payment of compen- 
sation during the period when you did not render any services. 


Accordingly, upon review, the disallowance of your claim is 
sustained. 


[B-108695] 


Officers and Employees—Part-Time Employment While 
Receiving Part-Time Job Training at Educational Institutions 
The Civil Service Commission, under a proposed training plan designed to in- 
crease the supply of stenographers available for Government employment, may 
establish part-time positions under which appointees would receive part-time 


training at their own expense to qualify for full-time positions as stenographers. 
6 Comp. Gen. 15, distinguished 


Comptroller General Warren to the Chairman, United States Civil 
Service Commission, June 13, 1952: 


Reference is made to your letter of March 20, 1952, requesting a 
decision as to the legality of part-time employments in relation to a 
training plan now under consideration by your Commission which is 
designed to increase the supply of stenographers available for Govern- 
ment employment during the present emergency. It is stated that 
the proposed plan would operate as follows: 


A. A special examination would be announced to attract persons interested 
in acquiring stenographic skill and in working for the Government. The an- 
nouncement would explain the features of the training program, and would 
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stress the advantages of the program to the prospective employees. The an- 
nouncement would indicate that upon appointment, applicants would be paid 
proportionately at the rate of $2,500 for 2080 hours (the beginning step for 
GS-1). 

B. Applicants would be ranked by means of tests designed to measure aptitude 
for performing clerical and stenographic and typing work. 

C. Agencies would appoint successful applicants to work as clerks, typists, 
office machine operators, or other work for which they may be qualified, half 
days and obtain training in stenography the other half. The part-time posi- 
tions would be allocable under the Classification Act of 1949 in those agencies 
having positions subject to that Act. 

D. The part-time employees would pay tuition and other costs incident to 
the training. 

E. Appointees would be expected to show evidence of getting training in 
stenography as a condition for continued employment. After a period of 24 
weeks, these employees would have to meet the Commission’s standards for 
reassignment to stenographic positions. If not, they would be removed from 
their part-time positions. Upon successful completion of training they would be 
reassigned to full-time stenographic or typing positions. 

F. Agencies could select full-time employees (such as clerks, typists, mes- 
sengers, etc.) to take this training. Such employees would have to qualify for 
the part-time positions and for the training and would also be expected to show 
evidence of their getting training in stenography or typing, or both. If selected, 
these employees would, of course, be reassigned to part-time positions for the 
duration of the training. 

G. The plan would first be tried in Washington, D. C., to determine its 
effectiveness. 


Your doubt in the matter arises from a decision dated July 9, 1926 
(6 Comp. Gen. 15) by the former Comptroller General, which holds in 
pertinent part that: 

* * * Establishment of part-time positions is justified only on the basis 
of the character of the work to be performed, such as duties the very nature of 
which does not necessarily require full-time service. 5 Comp. Gen. 763, 767. 
There would be no authority to establish part-time positions for work the nature 
of which requires full-time service, solely for the purpose of permitting the 
employees to work part time for the Government and to attend educational 
institutions part time. * * * 

The foregoing decision was rendered at the request of the Secretary 
of Agriculture and related to an administrative proposal whereby 
certain employees would be appointed upon a part-time basis in 
positions the duties of which require full-time services. There is no 
indication that the said decision was intended as an abrogation or 
limitation upon the authority of the Civil Service Commission to make 
final determination in all cases as to the propriety of an allocation 
either with respect to part-time or to full-time positions. Moreover, 
as pointed out in your letter the same considerations involved in that 
decision are not applicable under existing law which provides for a 
40-hour work week with overtime compensation for work in excess 
thereof. 

Accordingly, it appears that the said decision of July 9, 1926 does 
not constitute a bar to the part-time employment feature of the pro- 
posed training plan and no other legal objection thereto is perceived. 
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[B-107014] 


Pay—Additional—Parachute Duty—Parachute Unit Assign- 
ment Requirement 

Under section 18 of the Pay Readjustment Act of 1942, as amended, and regula- 
tions issued pursuant thereto, which authorize additional pay for an officer or 
enlisted man for whom parachute jumping is an “essential part of his military 
duty,” an Army officer who was transferred from a parachute unit to a unit which 
was not airborne and whose duties were not designated by competent authority 
as parachute duty is not entitled to additional pay for parachute duty for any 
part of the period he was not assigned or attached to a parachute unit, even though 
a jump may have been made within three months prior to his transfer from said 
parachute unit. 


Assistant Comptroller General Yates to Capt. Louis H. Button, U. S. 
Army, June 16, 1952: 

Reference is made to your letter of November 26, 1951, requesting 
review of a settlement of this Office, dated November 7, 1951, which 
allowed you the sum of $3.33 representing parachute pay for July 10, 
1947, and which disallowed your claim for such pay for the period July 
11 to September 30, 1947, for the reason that during that period you 
were not assigned to an airborne unit and your duty was not designated 
as parachute jump duty. 

It appears to be your contention that after you established your 
eligibility for parachute pay your right to such pay continued for a 
three-month period under the provisions of Army Regulations 35- 
1495, and was not terminated by an ordered change of station regard- 
less of the type of unit to which you were transferred. 

The second paragraph of section 18 of the Pay Readjustment Act of 
1942, 56 Stat. 368, 369, as amended by the act of September 7, 1944, 
58 Stat. 730, provided, inter alia, that any officer of the Army, not in a 
flying pay status, for whom parachute jumping was an essential part 
of his military duty and who, under such regulations as might be 
prescribed by the Secretary of War, had received a rating as a para- 
chutist or who was undergoing training for such rating should re- 
ceive while engaged upon duty designated by the head of the depart- 
ment concerned as parachute duty, additional pay at the rate of $100 
per month. 

Paragraphs 3 and 4 of Army Regulation 35-1495, dated December 
11, 1946, read as follows: 

3. Parachute duty.—Parachute duty is designated as all duty performed by 
a person who has received a rating as parachutist or is undergoing training for 


such a rating, where parachute jumping is an essential part of such duty, in- 
cluding— 

a. While in a duty status and assigned or attached to a glider, parachute, or 
airborne unit; a parachute or airborne school; airborne service test section; o1 
airborne center. 

b. While in a duty status with staffs or with units, not airborne, when such 
duty is designated as parachute duty by the War Department, the theater com- 
mander, or the commanding general of one of the major commands, 
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4. Termination of parachute duty.—a. General.—When an officer, warrant 
officer, or enlisted man is reassigned or detached from a status as shown in para- 
graph 3, he is no longer on parachute duty, except as shown in paragraph 5. 

Paragraph 5 of the said regulation, quoted in pertinent part in your 
letter, provided that if a person was on parachute duty and was other- 
wise entitled to parachute pay, his eligibility for such pay for the three 
month period for which he had qualified would not be affected by a 
condition such as “(4) On authorized change of station or en route to 
or returning from foreign service.” 

With respect to your status during the period involved, the Depart- 
ment of the Air Force reported under date of July 30, 1951, in part 
as follows: 

He was assigned to the following organizations and stations for the period of 
9 July 1947 through 30 September: 1947; Headquarters, 501st Parachute Infantry 
Battalion, Fort Benning, Georgia, from 1 July 1947 to 10 July 1947; Squadron 
“A,” 310th Army Air Force Base Unit, Pope Field, North Carolina, from 11 July 
1947 to 14 July 1947; 36th Troop Carrier Squadron, 316th Troop Carrier Group, 
Pope Field, North Carolina from 15 July 1947 to 10 October 1947. 

Subject officer was assigned to parachute duty and was on parachute jump 
status during the period 9 July 1947 through 10 July 1947. During the period 
11 July 1947 to 30 September 1947, he was not assigned to parachute duty. 

Under the provisions of par. 3, AR 35-1495, dated 11 Dec. 46, a parachutist is on 
jump status while assigned to a parachute unit, and transfer from such a unit 
terminates jump status. Under the provisions of AR 35-1495, a parachutist who 
is assigned to a unit which is not an airborne unit, is on jump status only if his 
duty is designated by proper authority as “parachute duty.” There is no record 
that such designation was made in the units to which Captain Button was assigned 
subsequent to 10 July 1947. 

Section 18 of the Pay Readjustment Act of 1942, as amended by the 
act of September 7, 1944, supra, did not require that a person be at- 
tached to a parachute unit to be entitled to parachute pay, but did 
require that for an individual to be entitled to such pay parachute 
jumping had to be an essential part of his military duty. The term 
“essential part of his military duty” did not restrict the additional pay 
to periods of actual jumping, but also related to the general duty status 
of men trained or in training as parachutists who were serving under 
conditions rendering them primarily available for and subject to that 
character of duty, notwithstanding temporary interruptions such as 
for hospitalization, leave, or travel incident to a change of station or 
while en route to or from foreign service. 26 Comp. Gen. 26. The 
above-quoted paragraph 5(4) of the said Army Regulation did not 
operate to continue a person in a parachute duty status after reassign- 
ment from a parachute unit to a unit which was not airborne, as you 
contend, but provided only for continuing an individual in a parachute 
duty status during a temporary interruption of such duty while ac- 
complishing a change of station or while en route to or from overseas 
duty during which period the member was not assigned to a parachute 
unit. Therefore, since the records of the Department of the Air Force 
show that during the period July 11 to September 30, 1947, you were 
not assigned to a parachute unit and since there is no record that your 
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duty during the said period was designated by competent authority as 
parachute duty, there is no authority to allow you parachute pay for 
such period. 

Accordingly, the settlement of November 7, 1951, is sustained and 
the check in the amount of $3.33 issued pursuant thereto is returned 
herewith. 


[B-110079] 


Bids—Modification—After Opening of Bids 


A bidder may not change a provision in a bid subsequent to its opening if the 
provision is material and in any way affects the price, quality, quantity, or 
limits the bidder’s liability for delays or for failure to perform, and therefore, 
a warranty in a bid as to the quality of the articles to be furnished may not be 
amended by the bidder subsequent to the opening of the bid. 


Comptroller General Warren to L. N. McClellan, Bureau of 
Reclamation, June 16, 1952: 


I have your letter of June 2, 1952, with enclosures, requesting a 
decision as to the action to be taken with respect to the bid submitted 
by Radio Corporation of America, RCA Victor Division, Camden, 
New Jersey, in response to invitation No. DS-3695, dated March 17, 
1952. 

By the invitation referred to, bids were requested—to be opened 
April 29, 1952—for furnishing radio communication equipment and 
coaxial cable for Missouri-Souris District, as set out in the special 
conditions, specifications, and drawings therewith. Schedule 1 covers 
radio equipment as described in items 1 to 14, inclusive, and Schedule 
2 covers coaxial cable as described in item 15. The Special Conditions 
provide, in part, as follows: 

42. Relay terminal and central station transmitter-receiver assemblies, special 


considerations. Each station transmitter-receiver assembly shall be in accord- 
ance with the following: 
+ + * * * * * 

(7) The desensitization of a relay station receiver when operated simultane- 
ously with its controlled transmitter shall be no greater than 1 decibel under the 
following conditions: 

a. Transmitter power output of 50 watts, 3 megacycles from the receiver 
frequency. 

b. Separate unidirectional corner reflector type antennas vertically spaced 
25 feet apart. 

ec. Transmitter modulated 100 percent with a 1,000-cycle tone (100-percent 
modulation equals deviation of plus or minus 15 kilocycles). 


Bidders were required to warrant that the characteristics of the 
receivers and transmitters which they proposed to furnish would be 
as good as stated by them in spaces provided therefor in their bids. 
In response to the invitation, Radio Corporation of America sub- 
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mitted a bid offering to furnish all equipment under Schedule 1 for 
a total price of $40,912.98, and specified that the desensitization of the 
relay receiver when operated at a frequency 3 megacycles from an 
operating relay transmitter would be “no greater than 6DB decibels” 
when operated under the conditions set forth thereafter. 

In your letter it is stated that the abstract of the bids was completed 
on May 8, 1952; that the technical staff recommended rejection of the 
low bid submitted by Radio Corporation of America on Schedule 1 
for the reason that the corporation’s warranty failed to meet the re- 
quirements of paragraph 42 (7) ; and that, upon request for informa- 
tion as to the status of the award, the corporation was advised that 
its bid was not responsive to the invitation with respect to the 
warranty. 

By telegram of May 14, 1952, confirmed by affidavits of May 21, 1952, 
Radio Corporation of America stated that its calculations, on which 
the warranty in its bid were based, were inadvertently based on normal 
relay station design employing the use of omni-directional antenna 
without vertical separation ; that calculations on the basis of the speci- 
fications would have shown a “desensitization characteristic of less 
than 1 DB;” and that the error was not discovered until after the bid 
was submitted. The corporation requested that its bid be amended “to 
specify 7 DB in lieu of the 6 DB now appearing therein.” 

With respect to the matter of whether a bidder may be permitted to 
change a provision in its bid subsequent to the opening of the bid, 
it has been held that if the provision be material and in any way affects 
the price, quality, quantity, limits the bidder’s liability for delays 
or for failure to perform, or the like, a change may not be permitted. 
See 17 Comp. Gen. 554; 20 id. 4; and 30 id. 179. The referred-to 
warranty in the bid of the corporation is of such substance as to affect 
the quality of the equipment to be furnished. Such being the case, 
the warranty may not be amended by the corporation subsequent to the 
opening of the bids. 

Accordingly, the corporation’s bid should be disregarded in making 
the award. 

The papers are returned herewith. 


[B-107113] 


Suits—Defenses—Government Employees or Servicemen 
Sued for Tort or Otherwise Involving United States 


In cases where Government employees and servicemen are sued in tort or 
charged with violation of local or state criminal laws as a result of the perform- 
ance of their official duties, the Department of Justice may furnish counsel and 
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incur expenses incident to the suits, provided it is determined that the interests 
of the United States would be jeopardized should such suits be undefended and 
that by reason thereof the United States might become liable in tort or otherwise 
for damages arising out of the alleged tortious or criminal actions of the em- 
ployees or servicemen. 


The Department of Justice appropriation “Salaries and Expenses, General 
Legal Activities,” is available for expenses necessary for the legal activities 
of the Department of Justice not otherwise provided for, including miscellaneous 
and emergency expenses authorized or approved by the Attorney Genera! or his 
administrative assistant. 


Comptroller General Warren to the Attorney General, June 17, 
1952: 

Reference is made to a letter dated December 14, 1951, reference A3, 
with enclosures, from the Administrative Assistant Attorney General 
requesting a decision as to whether certain expenses properly may be 
incurred in connection with the general policy of the Department of 
Justice, as reflected in Circular No. 4122, May 11, 1950, of affording 
counsel and representation to Government employees and servicemen 
who are sued in tort or charged with violation of local or state crim- 
inal laws as a result of the performance of their official duties. 

It is stated in your letter and the enclosure thereto that the policy 
of defending such actions has been on the assumption that the Gov- 
ernment is under an obligation to: defend the acts of its employees 
performed under color of office and to forestall possible later suits 
against the United States; that the passage of the Federal Tort 
Claims Act of August 2, 1946, 60 Stat. 842, making the Government 
amenable to suit for torts of its employees and members of the armed 
forces is an additional reason for continuation of such policy. The 
subject expenses to be incurred on behalf of the defendant employees 
include the cost of removal from State to Federal courts, the cost 
of summoning witnesses, taking depositions, procuring transcripts of 
testimony at the trial, appeal expenses, and similar or related 
expenses. 

The act of June 22, 1870, 16 Stat. 162, 5 U. S. C. 316, provides as 
follows: 

* * * the solicitor-general, or any officer of the Department of Justice, may 
be sent by the Attorney-General to any State or district in the United States to 
attend to the interests of the United States in any suit pending in any of the courts 


of the United States, or in the courts of any State, or to attend to any other 
interests of the United States; * * * 


Also, the appropriations of the Department for the past several years 
have contained a provision under the heading “Salaries and Expenses, 
General Legal Activities,” for expenses necessary for the legal activi- 
ties of the Department of Justice not otherwise provided for, includ- 
ing miscellaneous and emergency expenses authorized or approved by 
the Attorney General or his Administrative Assistant. Accordingly, 
if you should determine that the interests of the United States would 
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be jeopardized should such suits against employees or servicemen be 
undefended and that by reason thereof the United States might be- 
come liable in tort or otherwise for damages arising out of the alleged 
tortious or criminal actions of the employees or servicemen and you 
or your administrative assistant authorize or approve such expenses 
as required by the appropriation provision, this Office would not 
object to payment of such expenditures. 

However, this Office has found no requirement for your Depart- 
ment’s defending Government employees or servicemen for minor 
traffic violations, over parking, etc., with which they may be charged 
in the course of their duties where no injury to persons or property 
are involved for which the United States might be subject to respond 
in damages and there would appear to be no obligation or authority 
in your Department to defend such actions. 


[B-108085J 


Wage Board Employees—Excusing From Work—Absences 
Occasioned by Acts of God or Other Emergency Conditions 
Per diem wage board employees who are prevented from reporting for work by 
an act of God, failure of transportation facilities, emergency conditions other 
than acts of God which are beyond control of the employees or the agency, or 
when an activity is closed by administrative order, may not be excused without 


loss of compensation or charge to annual leave in the absence of a speeitic 
legislative provision therefor. 


Comptroller General Warren to the Secretary of the Navy, June 17, 
1952: 


Reference is made to the Under Secretary’s letter of February 11, 
1952, requesting a decision as tc whether per diem wage board em- 
ployees of the Navy Department may be excused from duty without 
loss of pay or charge te annual leave under circumstances which by 
decisions of the Comptroller of the Treasury and of this Office have 
been held to be sufficient to warrant the excusing of per annum 
employees. 

The said letter reviews certain earlier decisions which formed the 
basis for the rule that per diem employees may not be paid for days 
on which they perform no work unless specific legislative provision 
has been made therefor. The letter proceeds to comment upon later 
statutes modifying the rights of both per annum and per diem em- 
ployees through which certain basic differences between the two types 
of employment have been removed. However, the letter points out 
that the earlier rule has never been expressly repealed either by deci- 
sion or legislation and that, in order that both classes of employees 








664 DECISIONS OF THE COMPTROLLER GENERAL (31 


receive equal treatment. it is the Department’s policy to place both 
per annum and per diem employees in an annual leave status either 
when a plant is closed for administrative reasons (Office decision of 
October 4, 1937, 17 Comp. Gen. 298), or when, because of other cir- 
cumstances, per annua employees properly could be excused from 
duty without loss of pay or charge to annual leave (Office decision of 
August 20, 1948, 28 Comp. Gen. 111). The Under Secretary’s letter 
continues as follows: 


It has come to the attention of the Navy Department that certain other depart- 
ments consider that they have authority to excuse both per annum and per diem 
employees Without charge te leave or loss of pay under certain conditions, includ 
ing not only climatic conditions (acts of God) but also local holidays, and admin- 
istrative closing of installations. In support of this view the following points 
may be made: (1) The Holiday Pay Act of 1938, supra, indicated an intent 
on the part of Congress to equalize the privileges of per diem and per annum 
employees with respect to days on which no work is performed due to the 
occurrence of a holiday or to the closing of an installation by Executive Order 
(2) The Federal Employees’ Pay Acts of 1945, 59 Stat. 295, and 1946, 60 Stat. 
216, have eliminated the major pay differences between per diem and per annum 
employees and have destroyed the theoretical basis for the distinctions previously 
drawn; both groups are now paid on the basis of a 40-hour workweek ; if either 
group can be paid for days on which they do not work and are not on leave, 
it should be possible to pay the other group also for such days. (3) The decision 
of August 20, 1948, may be construed to apply to both groups since it does not 
indicate whether the employees concerned were per annum or per diem or both 
Further, an earlier decision quoted and followed therein (A-—S84584 of April 1, 
1947) specifically states that it applies to “employees being otherwise in a pay 
status,” a phrase which could be considered to cover wage-board as well as per 
annum employees. 

Your decision is requested as to whether the Department of the Navy may 
excuse per diem (wage-board) as well as per annum employees for an entire 
day or more without charge to leave or loss of pay, 

(1) when they are prevented from reporting for work by a flood, snowstorm, 
typhoon, earthquake, or other act of God, or by transportation failures oc- 
casioned thereby ; 

(2) when they are prevented from reporting for work, or are prevented from 
working, by conditions which are not acts of God but which are beyond the 
control of the employees or the Department such as transportation strikes. 
extreme emergency conditions, ete. 

(3) when work is impossible due to breakdown of machinery, lack of material, 
ete. 
(4) when the activity is closed for any reason by administrative order. 


The Holiday Pay Act of 1938, 52 Stat. 1246, specifically sets forth 
the holidays for which per diem employees may be paid without hav- 
ing performed duty but the said act does not expressly provide for 
administratively established nonworkdays and, therefore, it must be 
concluded that the statute did not contemplate payment of compensa- 
tion to such employees for such days. Further, in no instance has this 
Office ruled, in the absence of express statutory authority therefor, 
that per diem wage board employees are entitled to be administratively 
excused from duty without loss of pay or charge to annual leave—the 
decisions referred to in the Under Secretary’s letter of February 11, 
pertained only to per annum employees. 

In such connection, while conditions of employment of wage board 
per diem employees and of per annum employees are more nearly 
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parallel since the enactment of legislation culminating in the Federal 
Employees Pay Act of 1945, 59 Stat. 295, as amended, it is not felt 
that such legislation authorizes departments and agencies to excuse 
per diem employees from work without charge to leave or loss of pay. 
In fact, the Federal Employees Pay Act of 1945 excludes from its 
operation wage board employees except as to the provisions of section 
203 of the said act, 59 Stat. 297, which exception, in itself, tends to point 
up one of the basic differences between the two classes of employees in 
that it reflects the two different methods of overtime compensation 
applicable. A further distinction between the two classes of em- 
ployees may be drawn in that per diem employees have been held to be 
entitled to travel time on nonworkdays whereas per annum employees 
are not. See 24 Comp. Gen. 65; id. 210; ef. 25 Comp. Gen 121; td. 317. 

In view of the foregoing, and of the fact that established practices 
relating to per diem wage board employees generally have been 
modified heretofore by legislation rather than by decision of this 
Office, it is concluded that the long standing rule should not be changed. 

Accordingly, the questions contained in the said submission are 
answered in the negative. 


[B-108153] 


Pay—Severance—Members of the Marine Corps 


Where a member of the Marine Corps was discharged without severance pay 
because of a disability, and subsequent thereto the Secretary of the Navy directed 
that action be taken to issue a discharge with such pay, the member is not en- 
titled to severance pay under section 402 (a) of the Career Compensation Act 
of 1949, as the purported retroactive cancellation of the original discharge is 
ineffective in the absence of evidence to show that it was procured through fraud 
or misrepresentation 


Assistant Comptroller General Yates to Maj. J. W. Eldridge, U. S. 
Marine Corps, June 18, 1952: 


By first endorsement of the Commandant of the Marine Corps 
dated February 15, 1952, there was forwarded to this Office your 
letter of February 11, 1952, with enclosures, one of which is a “pay 
roll money list” stated in favor of Kenneth L. Gause, in the amount 
of $360. You request decision as to the propriety of payment of the 
said amount, which, it is explained, represents severance pay com- 
puted as four months’ pay at the rate of $90 per month. 

It appears that Kenneth L. Gause enlisted in the Marine Corps, for 
three years, on March 20, 1948; that he was hospitalized on August 5, 
1949, with the diagnosis of “Schizophrenic Reaction, Simple Type 
+3,000”; and that in report of medical survey dated September 7, 
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1949, it was stated that the origin of his condition was not the result 
of misconduct, and was not incurred in line of duty, but that the 
condition existed prior to enlistment and was not aggravated by 
service. Also, it is indicated that in report of medical survey dated 
October 28, 1949, it was stated that the origin of his condition pre- 
existed enlistment and was not aggravated by service; that in the 
opinion of the board of medical survey, although Gause’s condition 
rendered him unfit for further service, he had received the maximum 
benefits of hospitalization; and accordingly, that it was recommended 
that he be discharged from the Marine Corps. It further appears that 
on November 18, 1949, the Bureau of Medicine and Surgery, Depart- 
ment of the Navy, recommended that disposition of the case be de- 
ferred until promulgation of regulations under Title IV of the Career 
Compensation Act of 1949, 63 Stat. 816. Your letter indicates also 
that report of medical survey dated March 17, 1950, stated that diag- 
nosis in Gause’s case was changed on that date to “Schizoid Person- 
ality, #3200;” that the origin of the condition was not misconduct; 
that it was not incurred in line of duty; that it pre-existed enlistment 
but was not aggravated by service; that its future duration probably 
was permanent; and that the board’s recommendation was that Gause 
be discharged. Pursuant to the said recommendation, Gause was 
discharged, for the convenience of the Government, on March 30, 
1950. On September 7, 1950, the Secretary of the Navy, pursuant to a 
recommendation of the Judge Advocate General of the Navy, directed 
that the Commandant of the Marine Corps take the necessary action 
to cancel the discharge of March 30, 1950, and to separate Gause from 
the service, with severance pay, effective as of the date of discharge. 
It is stated that on October 3, 1950, Gause was issued an honorable 
discharge certificate, was requested to return for cancellation the cer- 
tificate issued on March 30, 1950, and was notified that he was sepa 
rated from the service, effective March 30, 1950, by reason of physicai 
disability, and with severance pay, in conformity with 37 U. S. C. 
272 (a) and 273. 

You express doubt as to the propriety of the payment proposed in 
view of past decisions on the cancellation of validly issued discharges. 

The long-established rule is that discharges once validly issued by 
competent authority may not be revoked unless they were procured 
through fraud or misrepresentation. See 4 Comp. Gen. 260, 23 éd. 
419, 27 id. 495, and authorities therein cited. There is no indication 
that Gause’s discharge of March 30, 1950, was procured through fraud 
or misrepresentation and hence, the purported retroactive cancella- 
tion of that discharge, pursuant to the Secretary’s directive of Sep- 
tember 7, 1950, was ineffective. 
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There remains the question of whether Gause, discharged from the 
Marine Corps on March 30, 1950, is entitled to severance pay under 
subsection 402 (a) of the Career Compensation Act of 1949, 63 Stat. 
816, 37 U. S. C. Supp. IV, 272 (a) which provides that: 


Upon a determination by the Secretary concerned (1) that a member of a 
Regular component of the uniformed services entitled to receive basic pay, or 
a member of a Reserve component of the uniformed services entitled to receive 
basic pay who has been called or ordered to extended active duty for a period 
in excess of thirty days, is unfit to perform the duties of his office, rank, grade, 
or rating, by reason of physical disability incurred while entitled to receive 
basic pay; (2) that such disability is not due to the intentional misconduct or 
willful neglect of such member and that such disability was not incurred during 
a period of unauthorized absence of such member; (3) that such disability is 
30 per centum or more in accordance with the standard schedule of rating 
lisabilities in current use by the Veterans’ Administration; (4) that such 
disability was the proximate result of the performance of active duty; and 
(5) that accepted medical principles indicate that such disability may be of a 
permanent nature, the name of such member shall be placed upon the temporary 
disability retired list of his service by the Secretary concerned and such member 
shall be entitled to receive disability retirement pay as prescribed in subsection 
(d) of this section: Provided, That if condition (5) above is met by a finding 
that such disability is of a permanent nature, such member may be retired by 
the Secretary concerned and, upon retirement, shall be entitled to receive 
disability retirement pay as prescribed in subsection (d) of this section: Pro- 
vided further, That if condition (3) above is not met because the disability is 
determined to be less than 30 per centum, the member concerned shall not be 
eligible for any disability retirement provided in this section, but may be sepa- 
rated for physical disability from the service concerned and upon separation 
shall be entitled to receive disability severance pay as prescribed in section 403 
of this title: Provided further, That any disability shown to have been incurred 
in line of duty during a period of active service in time of war or national emer- 
gency shall be considered to be the proximate result of the performance of active 
duty. [Italics supplied.] 


There is no showing that the Secretary of the Navy ever made the 
determinations indicated in the above subsection, including that 
Gause’s disability was incurred while he was entitled to receive basic 
pay, and that such disability was the proximate result of the per- 
formance of active duty. Moreover, even if it be assumed that the 
Secretary’s directive of September 7, 1950, resulted from determina- 
tions to that effect made on that date, Gause was not then entitled to 
receive basic pay. A determination made under the statute at that 
time could not confer upon him any right to severance pay under 
subsection 402 (a) of the Career Compensation Act of 1949. Com- 
pare 30 Comp. Gen. 409, 414. 

Section 403 of the above act, 63 Stat. 820, 37 U. S. C. Supp. IV, 
273—referred to together with subsection 402 (a) in the notification 
of October 3, 1950, to Gause—provides no basis for the granting of 
severance pay, but provides that such pay, if allowable under the said 
subsection 402 (a), shall be computed on the basis of the two months’ 
pay for each year of active service completed at time of separation, 
not to exceed a total of two years’ pay. 

Accordingly, payment on the pay roll money list, which is retained 
in this Office, is not authorized. 
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[B-105042] 


Leave of Absence—Military—Commissioned Officer Revert- 
ing to Permanent Enlisted Status 


A member of the armed forces who was discharged from his permanent en- 
listed status to accept a commission in the Army of the United States, and who, 
upon termination of active service as a commissioned officer, reenlisted in the 
grade held prior to such commissioned service is entitled, under the Armed 
Forces Leave Act of 1946, to a lump-sum payment for accrued leave upon relief 
from active duty as a commissioned officer, as such relief under section 515 (d) 
of the Officer Personnel Act of 1947 does not constitute a discharge for the 
purpose of entering into an enlistment. 


Assistant Comptroller General Yates to the Secretary of the Army, 


June 19, 1952: 


Reference is made to your letter of August 6, 1951, with enclosures. 
requesting decision (1) as to whether, under the Armed Forces Leave 
Act of 1946, as amended, payment for accrued leave may be made to 
a warrant or commissioned officer of the Army, upon relief from 
active duty for any reason other than for the express purpose of en- 
listing or reenlisting, who enlists or reenlists in the Army on the day 
following the day of relief from active duty, and (2) if the answer is 
in the affirmative, may applicable Army Regulations be changed so 
as to authorize lump sum payment for accrued leave to members here- 
tofore separated, under the circumstances in question, if the member 
now has sufficient leave to his credit. 

Section 4 (c) of the Armed Forces Leave Act of 1946, 60 Stat. 964, 
as added by section 1 of the act of August 4, 1947, 61 Stat. 748, 
provides that: 


Any member of the armed forces discharged after August 31, 1946, having 
unused accrued leave standing to his credit at time of discharge shall be com- 
pensated for such unused leave in cash on the basis of the base and longevity 
pay, and allowances, applicable to such member on the date of discharge includ- 
ing for enlisted persons the allowances as provided for such enlisted persons 
in subsection (a) of this section: Provided, That no cash settlement shall be 
made to any member (1) discharged for the purpose of accepting a commission 
or warrant or entering into an enlistment in his respective branch of the armed 
forces, or (2) electing to carry such unused leave to the new enlistment in his 
respective branch of the armed forces on the day following the date of dis 
charge. A member excluded from cash settlement by the foregoing provision 
and a member reverting from warrant or commissioned officer .to enlisted status 
shall carry any unused accrued leave standing to his credit from one status to 
another within his respective branch of the armed forces. Unused leave settled 
and compensated for in cash in accordance with this subsection shall not be 
considered as service for any purpose. Settlement and compensation in accord- 
ance with this subsection shall be made only to a living member or living former 
member of the armed forces. [Italics supplied.] 


The doubt as to the correct interpretation of section 4 (c) appar- 
ently has arisen by reason of the action taken by the Claims Division 
of this Office in disallowing the claim of Major James M. Covington, 
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United States Army, retired, for the difference in a lump-sum leave 
payment based on the pay and allowances of a major and such payment 
based on the pay and allowances of a master sergeant. 

It appears that James M. Covington was discharged October 14, 
1941, as a master sergeant, United States Army, to accept an appoint- 
ment as first lieutenant, Army of the United States; that on December 
27, 1949, he was separated from the service as a major, Army of the 
United States, pursuant to paragraph 1, Special Orders No. 209, Head- 
quarters Giessen Quartermaster Depot, dated November 2, 1949, citing 
as authority therefor section 515 (d) of the Officer Personnel Act of 
1947, 61 Stat. 907, which provides, in pertinent part, as follows: 

* * * The President may at any time relieve from active duty any Reserve 
officer who is serving on active duty. * * * 

It further appears that Major Covington reenlisted in the Army in 
the grade of master sergeant on December 28, 1949, the date follow- 
ing his separation from the service as a major, Army of the United 
States, presumably under the authority of section 1 of the act of July 
14, 1939, 53 Stat. 1001, which, insofar as here material, provides ‘hat 
any enlisted man of the Regular Army who shall be discharged to ac- 
cept a commission in the Army of the United States and whose active 
service as a commissioned officer shall terminate honorably, shall be 
entitled to reenlistment in the grade held by him prior to such com- 
missioned service, provided that application for such reenlistment is 
made within six months. The 55 days’ leave which he had accrued 
as a major were carried over to his enlisted status and on December 
31, 1949, he was retired as a master sergeant with over 31 years’ service, 
at which time he received a lump-sum payment for such leave computed 
on the pay and allowances of a master sergeant. 

Having been discharged on October 14, 1941, from his permanent 
enlisted status incident to the acceptance of a commission in the Army 
of the United States, Major Covington had no enlisted status prior to 
December 28, 1949, to which he could “revert” upon the termination of 
his commissioned service and, hence, the italicized portion of the 
proviso to the said section 4 (c), swpra, would have no application 
with respect to his carrying forward his unused leave. And, while 
a formal reenlistment was essential to his retirement as a master ser- 
geant, such fact, in itself, does not require the conclusion that his 
commissioned status was terminated for the purpose of entering into 
an enlistment and thus bring his case within the contemplation of the 
prohibition contained in clause (1) of the same proviso. The phrase 
“discharged for the purpose of entering into an enlistment,” or words 
of similar import, is a familiar one in statutes involving the uniformed 
services and it generally has been considered as having reference to a 
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discharge prior to the expiration of some specific period of time during 
which the member had expressly agreed to serve. Cf. decisions of 
September 14, 1950, 30 Comp. Gen. 103, and June 29, 1951, éd. 531. 
Under the terms of section 515 (d) of the Officer Personnel Act of 
1947, supra, Major Covington was to serve as a commissioned officer 
at the pleasure of the President and I am of the view that his separa- 
tion from the service under such statutory provisions would not 
constitute a discharge for the purpose of entering into an enlistment. 
The same would be true, or course, with respect to other members of 
the Army in the same situation and, accordingly, the questions pre- 
sented are answered in the affirmative. 

Insofar as Major Covington’s case is concerned, appropriate fur- 
ther action will be taken on his claim by this Office in consonance with 
the views stated herein. 


[B-110004] 


Compensation—Double—Concurrent Receipt of Salary 
Payment and Scholarship Allowance 

An employee who was granted a one-year leave of absence from his position 
to accept a scholarship of limited duration, awarded by the Department of State 
and Board of Foreign Scholarships pursuant to the act of August 1, 1946, and who 
during the leave of absence received payment for a scrap survey conducted for 
his agency while drawing an allowance under the scholarship is not to be con- 
sidered as having violated any of the dual employment or compensation statutes. 


Comptroller General Warren to Jennie K. Hunt, Department of 
Commerce, June 19, 1952: 


Reference is made to your letter of May 26, 1952, requesting de- 
cision whether you may certify for payment the pay roll voucher 
therewith transmitted proposing payment to Richard Hellman, in 
the gross amount of $401.57, less retirement deductions and with- 
holding tax, or a net amount of $318.88, as salary for 87 hours service 
in GS-14 at $9,600 per annum. It appears that Mr. Hellman was 
appointed March 7, 1951, as Commodity Industry Analyst, National 
Production Authority, by transfer from the Public Housing Admin- 
istration. In connection with his appointment with the Industry 
Operations Bureau, it was agreed that he should be granted a one- 
year leave of absence beginning September 1951 to take advantage 
of a Fulbright Scholarship which had been awarded to him. It 
appears that by erroneously treating him in a travel status for a por- 
tion of the year, he was overpaid $245.05. Aside from the overpay- 
ment, it appears that during the year, Mr. Hellman undertook, in 
addition to his scholarship studies, to conduct a scrap survey for the 
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National Production Authority which he estimates took 157 hours of 
his time. This forms the basis for the payment now proposed. 
You request to be advised as to whether Mr. Hellman may be reim- 
bursed for the services and you present the question whether such 
payment would be in contravention of his scholarship award. 

The scholarship in this case was awarded pursuant to the act of 
August 1, 1946, 60 Stat. 754, which, briefly, authorizes the sale of 
surplus property to various foreign countries in which located, the 
consideration to be paid in currency of that country, among other 
things the act authorizes the use of such currency in providing schol- 
arships for citizens of the United States in the respective countries. 
The awarding of the scholarship is under the jurisdiction of the Sec- 
retary of State and the Board of Foreign Scholarships set up under 
the statute. The copy of the grant of the award in this case, accom- 
panying your submission, contains the following pertinent provisions: 


6. Full-time nature of the grant: Grants authorized under the Fulbright Act 
are made for the purpose of full-time study, research, teaching, or other edu- 
cational activity. The acceptance of remunerative employment abroad, unless 
approved in writing by the Foundation, violates the conditions of this award. 

» ” 4 * a * 7 


15. Assistance from other Sources: No deduction will be made from the au- 
thorized allowances on account of dollar funds received by the grantee as sa2b- 
batical leave pay; benefits derived from the Servicemen’s Readjustment Act of 
1944 (P. L. 346, 78th Congress) ; Vocational Rehabilitation Act (P. L. 16, 78th 
Congress); private scholarships or fellowships, unless such grants cover all 
expenses, including travel. However, salaries or grants received in foreign 
currency during the tenure of the grant from foreign governments or institutions 
are deductible. Funds received in foreign currency as fees or honoraria from 
non-Fulbright sources may be deducted within the discretion of the Foundation, 
depending upon the merits of the individual case. 

16. Termination of grant: The Board of Foreign Scholarships and the Depart- 
ment of State reserve the right to revoke or terminate this grant, in their discre- 
tion, and to withhold payment of such allowances as have not been paid on the 
date of termination, as well as return transportation to the United States, should 
non-compliance with the provisions of the award warrant such action. Grounds 
upon which the Board of Foreign Scholarships and the Department of State may 
revoke this grant include, but are not limited to, the following: Violation of 
the laws of the United States or of the host country, including currency ex- 
change regulations; misconduct; failure to maintain satisfactory scholastic 
standing; failure to complete the grant because of voluntary termination, in- 
cluding premature departure from the institution of affiliation or the host 
country; physical or mental incapacitation; engaging in political propaganda, 
or unauthorized income-producing activities. 


In view of the limited time involved in the grant and the fact that 
the payment to the grantee does not constitute salary but is rather for 
the purpose of covering the cost of living and other expenses incident 
to the scholarship, such grant cannot be considered an office within the 
purview of the act of July 31, 1894, 28 Stat. 162, 205, against the hold- 
ing of dual offices, and the receipt of payment for the survey conducted 
for the National Production Authority while drawing the allowance 
under the scholarship is not in violation of any of the dual compensa- 
tion statutes. Whether or not it will violate the provisions of the 
grant appears to be a matter within the discretion of the Board of 
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Foreign Scholarships and the Department of State as indicated in 
paragraph 16 of the grant, supra. 

Accordingly, if the Board of Foreign Scholarships and the Depart- 
ment of State determine that the payment will not violate the grant, 
this Office would not be required to object to the certification of the 
voucher for payment, if otherwise correct, after deducting the prior 
overpayment, supra, if it has not been refunded at that time. The 
voucher is returned herewith. 


[B-101727 


Federal Airport Act—Grants for Development of Airports— 
Determinations as to Allowability of Project Costs 

Under section 13 of the Federal Airport Act, 1946, as amended, providing Fed- 
eral aid for the development of public airports, it is the responsibility of the 
Administrator of Civil Aeronautics to determine in the first instance whether a 
cost incurred in carrying out a project is a cost which is allowable to the sporsor, 
and that determination should be made before any question relating thereto is 
presented to the Comptroller General for an advance decision. 


While under the Federal Airport Act, 1946, as amended, which provides Federal 
aid for the development of public airports, the value of land donated to a sponsor 
may be considered as part or all of the sponsor’s share of the project cost, such 
value may not be enhanced by the value or cost of improvements to the land, 
ctherwise unallowable, which had previously been added by the sponsor. 


Comptroller General Warren to the Secretary of Commerce, June 


24, 1952: 


Reference is made to letter dated January 31, 1952, from the Acting 
Secretary of Commerce, requesting a decision on certain questions 
presented by the Administrator of Civil Aeronautics in a memoran- 
dum enclosed therewith, concerning, in general, the allowability of 
costs involved in the acquisition of project lands under the Federal 
Airport Act approved May 13, 1946, 60 Stat. 170, and, in particular, 
the propriety of making grant payments on the Palmer, Alaska, 
Airport Project. 

On January 9, 1950, the Territory of Alaska, through the Director 
of Aviation, submitted a project application to the Civil Aeronautics 
Administration for Federal aid under the Federal Airport Act for 
the development of the Palmer Municipal Airport. The application 
shows the estimated cost of the land as $5,500 and other estimated 
project costs totaling $124,500. The estimated Federal share of the 
total cost was $94,750, representing 25 percent of the cost of the land 
and 75 percent of the other project costs. It is recited in paragraphs 3 
and 14 of the application that the sponsor held full title to tract No. 1, 
as identified on the map attached as Exhibit “A”, and would acquire 
full title to tract No. 2 and avigation easements to tracts 3 and 4, A 
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grant offer upon the basis of such project application was made by the 
Civil Aeronautics Administration but was rejected by the officials of 
the Territory of Alaska. 

On March 17, 1950, a second project application was submitted 
which shows the estimated cost of the land as $150,000 and other 
estimated project costs as $143,500. The estimated Federal share of 
the total costs is shown as $145,125. This project application recites 
in paragraph 3 that the sponsor did not hold title to any land, and in 
paragraph 14 that the sponsor would acquire title to tracts 1 and 2. 
Grant Agreement C8ca-3390, offered upon the basis of the second 
project application, was accepted on March 31, 1950. The Grant 
Agreement provides that the Government would pay, as its share of 
the cost incurred in accomplishing the project, a maximum of $145,125 
upon the basis of 25 percent of the cost of the land and 75 percent of 
other project costs to the extent such costs are determined to he 
allowable. 

By Application for Grant Payment dated June 6, 1951, the sponsor 
applied for the first and final payment in the total amount of 
$148,922.68, which is in excess of the maximum of $145,125 specified 
in the Grant Agreement. The application for payment shows the 
Federal share of the cost of the land to be $38,285.96, representing 25 
percent of the total estimated cost of $153,143.85 and the cost of con- 
struction, engineering, and administration to be $110,636.72 repre- 
senting 75 percent of the cost of $147,515.63. 

Senate Resolution 331, 81st Congress, authorized a study and investi- 
gation of the circumstances surrounding the acquisition of the Palmer 
Airport with a view to determining whether any actions with respect 
thereto were taken for the purpose of obtaining Federal funds in excess 
of the amount authorized by law and whether such actions were fraud- 
ulent or otherwise in violation of law. An inquiry was conducted 
by the Subcommittee on Investigations, Senate Committee on Ex- 
penditures in the Executive Departments, hearings having been held 
on January 18 and 19, 1951, and an Interim Report was filed, Senate 
Report No. 357, 82d Congress. 

It appears from the entire record before this Office that on February 
26, 1945, a group of citizens representing the various civic organiza- 
tions of Palmer and the Matanuska Valley organized a nonprofit or- 
ganization to be known as the Palmer Airport Association for the 
announced purpose of acquiring, equipping, maintaining, and other- 
wise operating an airport at Palmer, Alaska. A landing field was 
selected upon the recommendation of officials of the Civil Aeronautics 
Administration in Alaska and construction was begun in 1945. Fol- 
lowing the subsequent enactment of the Federal Airport Act, the 
Palmer Airport Association repeatedly attempted to obtain Federal 
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aid for development of the airport through the cooperation of the 
Territory of Alaska. However, there was no public agency in Alaska 
which could qualify as a sponsor under section 2 (9) of the Federal 
Airport Act, 60 Stat. 170, for the Palmer Airport until passage of 
Territorial enabling legislation, which became effective June 1, 1949. 
Prior to the passage of the enabling legislation, the Territory of Alaska 
made Territorial funds available to the association for airport con- 
struction, allegedly in the approximate amount of $53,000. Also 
extensive and valuable improvements were donated by individuals in 
the form of labor and the use of machinery. The airport as thus con- 
structed comprised what was designated in the project application 
and the Grant Agreement as tract No. 1. 

It appears from all available evidence that the Territorial officials 
clearly intended to claim reimbursement from the Federal Government 
on a matching basis for their expenditures on tract No. 1 when they 
could qualify as a sponsor. The said officials testified that the money 
was expended on the strength of representations made by officials of 
the Civil Aeronautics Administration in Alaska that a claim for 
reimbursement of such costs could be eligible as a project cost under 
the Federal Airport Act. The testimony of the Civil Aeronautics 
oflicials as to such representations is to the contrary. 

In any event, it finally was learned that, because of the prohibition 
in section 13 (2) of the Federal Airport Act, 60 Stat. 177, against the 
allowance of a project cost (except the cost of acquiring land) incurred 
prior to the execution of a grant agreement, the construction cost 
expended on the airport prior to the grant agreement, dated March 
31, 1950, could not be used as a project cost. The alternative method 
of including the reasonable value of the land as enhanced by the airport 
improvements as a project cost of land acquisition was not suggested 
to the Territorial officials until after submission of the project appli- 
cation of January 9, 1950. 

After such alternative method had been suggested by the Civil Aero- 
nautics officials, the first grant offer dated January 9, 1950, of $94,750, 
was rejected by letter of March 15, 1950, and a revised project applica- 
tion dated March 17, 1950, was submitted showing the estimated cost 
of all of the land as $150,000 rather than $5,500 as shown in the first 
application. The only reason assigned for the increase in land value 
was that recent developments adjacent to the airport resulted in a 
substantial increase of property values. See Exhibit No. 6A, page 186 
of the hearings pursuant to Senate Resolution 331. The Regional 
Office of the Civil Aeronautics Administration forwarded the project 
application to the Regional Administrator, who was then in Washing- 
ton, D. C., by letter dated March 21, 1950 (Exhibit No. 6B), wherein it 
was stated that the land costs have been increased from $5,500 to 
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$150,000, construction costs from $106,500 to $122,500, and an amount 
of $3,000 inserted for administrative costs, and that the statement con- 
cerning land ownership of tract No. 1, which appeared in the original 
application, had been omitted. The increase was explained to the 
Administrator of Civil Aeronautics in a memorandum dated March 
27,1950 (Exhibit 6C), upon the basis that the land which the sponsor 
originally thought was to be donated had to be purchased, making a 
considerable increase in the project costs. 

In suggesting the alternative method, above, the Civil Aeronautics 
Administration officials testified that they had advised the Territorial 
officials, in effect, that the prior construction cost could be recouped, in 
part, by including as a cost of acquiring land the purchase price of the 
entire airport; that appraisals be made of the value of the property 
including improvements as it existed at the time of acquisition, which 
would be reviewed by the Civil Aeronautics Administration; and that, 
if necessary, the appraised value would be confirmed by additional 
appraisals. The appraisals were made and, rather than use the ap- 
praisals to establish the value of the land acquisition for the purposes 
of evaluating a donation to the Territory, the Territorial officials fol- 
lowed the highly irregular means of using a paper transaction whereby 
they allegedly purchased the airport for $150,000 and the Airport 
Association immediately donated $145,000 back to the Territory. The 
difference of $5,000 was retained by the Association for the acquisition 
of the additional land from private owners. In regard to the title to 
the land, which was certified in the first application as being held by 
the Territory, it was testified that the certification was based upon an 
oral option and that the land of the existing airport was to be donated 
whenever desired by the Territory. Also, there was testimony to the 
effect that the erroneous certification was made upon advice of the 
Civil Aeronautics Administration Regional officials who were of the 
view that it was easier to get approval of an application if a sponsor 
was shown to have title to the land and that the title actually was not 
required until the application was made for a grant payment. 

The Subcommittee stated in its Interim Report that it was of the 
opinion the Territory attempted by subterfuge to obtain Federal 
matching funds which could not have been obtained directly under 
existing law; and that as a result of collusion between officers of the 
Territory and those of Civil Aeronautics Administration in Alaska 
there was an attempt to shift the entire cost of the new improvements 
on the Palmer Airport to the Federal Government. The report of the 
Subcommittee specifically recommends that the Comptroller General 
make a very careful study of the facts of this case before making any 
final decision relative to the disbursement of Federal funds. 
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The specific questions presented by the Administrator of Civil 
Aeronautics in connection with the Palmer project, on the basis of the 
foregoing facts, are as follows: 


Query No. 1. In view of the facts and circumstances developed in the Senate 
Subcommittee’s investigation, of the Palmer, Alaska Airport Project, the in- 
formation contained herein, and such additional facts as the Comptroller Gen- 
eral may deem it desirable to obtain by further investigation, is it proper to 
consider for allowance as project costs, any of the items of cost for which pay- 
ment is requested by the Territory in the subject Application for Final Grant 
Payment (Attachment No. 1)? 

Query No. 2. Is the Territory's claimed acquisition of the Palmer Municipal 
Airport from the Palmer Airport Association, under the circumstances and 
conditions developed in the Senate Subcommittee investigation of the subject 
project and as outlined herein, an eligible item of airport development under 
the Federal Airport Act? 

Query No. 3. If the answers to Queries Nos. 1 and 2 are in the affirmative. 
may the allowable project costs of acquisition by the Territory of the two par- 
cels comprising Tract No. 2, exceed the sum of the approximately $5,000 of 
Territorial moneys which the Territory appears to have been ‘out of pocket’ 
for such acquisition, if the transfer of such parcels by the Association to the 
Territory is determined by the Administrator of Civil Aeronautics to be (a) 
valid or (b) invalid? It will be noted that the Palmer Airport Association 
retained such sum of $5,000 for use in paying to the respective record owners 
of the two parcels comprising Tract No. 2 the full purchase price of each such 
parcel, as described in Attachment No. 2. 

Query No. 4. If the answers to Queries Nos. 1 and 2 are in the affirmative, 
may the allowable project costs of acquisition by the Territory of the two par- 
cels comprising Tract No. 1, being the nucleus of the airport, include or reflect 
any portion of the sum of approximately $6,000 representing the total purchase 
price and interest on unpaid balances which the Palmer Airport Association 
paid during the years 1945-1949 to the record owners of such parcels, if the 
transfer of Tract No. 1 by the Association to the Territory is determined by 
the Administrator of Civil Aeronautics to be (a) valid or (b) invalid? 

Query No. 5. If the answer to either part of Query No. 4 is in the affirmative, 
may the allowable project costs of acquisition by the Territory of the two par- 
cels comprising Tract No. 1 exceed such sum of approximately $6,000, the total 
purchase price and interest paid the former record owner? 

Query No. 6. If the answer to Query No. 5 is in the affirmative, may the 
allowable project costs of acquisition of the two parcels comprising Tract No. 1 
include or reflect the reasonable value of airport improvements or construction 
accomplished on such parcels prior to the date of execution of the subject Grant 
Agreement? 

Query No. 7. If the answer to Query No. 6 is in the affirmative, may the 
allowable project costs of acquisition of the two parcels comprising Tract No. 1 
include or reflect any portion of (a) the cost of airport improvements or con- 
struction accomplished on such parcels with the aid of Territorial funds, total- 
ing approximately $53,000, claimed to have been granted to the Palmer Airport 
Association for such purposes, or (b) the reasonable value of such airport im- 
provements or construction at the time of the alleged transfer of*such Tract 
No. 1 to the Territory by the Palmer Airport Association, which value may or 
may not exceed such sum of $53,000? 


In connection with such questions, and with general questions 8 
and 9 presented by the Administrator, attention is invited to the fact 
that, under section 13 of the Federal Airport Act, as amended, it is 
the responsibility of the Administrator of Civil Aeronautics to de- 
termine in the first instance whether a cost incurred in carrying out 
a project is allowable. Therefore, unless a determination of allow- 
ability is made by the Administrator, there ordinarily is no question 
presented for advance decision by this Office as to whether the pro- 
posed action is authorized by law and otherwise is free from objec- 
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tion. The record here involved indicates that the Administrator has 
not made any determinations as to whether or not any item of cost in 
connection with the Palmer project is allowable. However, you may 
be advised that the views of this Office in the matter are as follows: 

It is felt that the record of the hearings adequately supports the 
views expressed in the report of the subcommittee that there was 
collusion between officials of the Territory and those of Civil Aero- 
nautics Administration in Alaska to the end that the Territory might 
receive credit in the grant agreement for funds which it had previously 
expended in improving the airport. Such officials were aware of the 
provisions of section 13 (2) of the Federal Airport Act which pro- 
vides in part that— 

A project cost shall be allowable if— 


* * « » - * “ 
(2) it was incurred subsequent to the execution of the grant agreement with 


respect to the project, and in connection with airport development accom- 
plished under such project after the execution of such grant agreement * * *, 
Those officials were also aware of the implementing regulations of 
Civil Aeronautics Administration which precluded the allowance of 
such an item as an eligible project cost. 

As a result of the methods used by Territorial officials to conceal 
the true nature of the estimated costs of the project and the failure of 
Regional officials to disclose fully the facts to the Civil Aeronautics 
Administration officials in Washington, a grant agreement was ap- 
proved for an amount in excess of that which was legally permissible 
under the provisions of the basic law. 

The decision of November 19, 1948, B-81321, held that the value of 
land donated to the sponsor properly may be for consideration, under 
certain conditions, as a part or all of the sponsor’s share of the project 
cost. It did not hold that such value might be enhanced by the value or 
cost of improvements to the land, otherwise unallowable, which had 
previously been added by the sponsor; nor did it contain such elements 
of irregularity and nondisclosure of facts as here indicated. It does 
not appear, therefore, that the cited decision in any respect authorizes 
or sanctions the type of transaction or the methods used in this case. 

Accordingly, it is my view that, on the present record, the facts 
and circumstances would require that exception be taken to the pay- 
ment as project costs of any items included by the Territory of Alaska 
on its Application for Final Grant Payment. In such connection, it is 
noted that paragraph 5 of the Grant Agreement accepted by the Ter- 
ritory of Alaska on March 31, 1950, provides as follows: 

Any misrepresentation or omission of a material fact by the Sponsor concern- 
ing the Project or the Sponsor's: authority or ability to carry out the obligations 
assumed by the Sponsor in accepting this Offer shall terminate the obligation 


of the United States, and it is understood and agreed by the Sponsor in accepting 
this Offer that if a material fact has been misrepresented or omitted by the 
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Sponsor, the Administrator on behalf of the United States may recover all grant 
payments made. 


Question No. 1 is answered accordingly, making unnecessary replies 
to questions 2, 3, 4, 5, 6 and 7. 

It is felt that questions 8 and 9 are too indefinite and general to 
permit of any expression of views thereon at this time. If such 
questions are involved in any application or applications for pay- 
ments now pending before the Civil Aeronautics Administration, 
and the Administrator determines that the items are properly allow- 
able, submission may be made of the individual case or cases for a de- 
cision as to whether or not this Office perceives any objection to his 
determinations. 

The Administrative Officer’s copy of the Administrator’s memo- 
randum of January 18, 1952, and the Acting Secretary’s letter of 
January 31, 1952, apparently forwarded here by mistake are returned 
herewith, together with the application for grant payment and sup- 
porting documents thereto, 


[B-108920J 


Mileage—Military, Naval, Etc., Personnel in Awaiting Orders 
Status—Travel Between Duty Station and Home 


An enlisted member of the Marine Corps discharged from treatment at a Goy- 
ernment hospital who at bis own request, after appearing before a Physical 
Evaluation Board, was ordered to proceed to his home in an “awaiting orders 
status” pending action on retirement proceedings, is entitled to mileage for 
travel from duty station to home and return, and also mileage from duty station 
to home incident to separation from the service for physical disability. 


Assistant Comptroller General Yates to Lt. Col. E. M. Jones, U. S. 
Marine Corps, June 24, 1952: 


There has been received by first endorsement dated March 28, 1952, 
from the Commandant of the Marine Corps, your letter of March 18, 
1952 (reference L20-4/EMJ/1n), requesting decision as to whether 
payment is authorized of mileage allowance to Sergeant Clarence H. 
Bryant, USMCR, for travel performed from Boise, Idaho, to San 
Diego, California and return, under the circumstances disclosed in 
an Order to Close Account, and travel voucher with supporting papers 
submitted with your letter. 

The record shows that on January 16, 1952, the enlisted man was 
discharged from treatment at the United States Naval Hospital at 
San Diego, California, and having appeared before a Physical Evalua- 
tion Board convened at Camp Joseph H. Pendleton, Oceanside, Cali- 
fornia, he requested on January 20, 1952, that he be allowed to proceed 
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to his home at Boise, Idaho, in an awaiting orders status pending 
action on the retirement proceedings in his case, and agreed to the 
conditions set forth in Marine Corps General Order No. 82 of January 
17,1951. By order dated January 22, 1952, issued by Headquarters, 
Marine Corps Recruit Depot, San Diego, California, Sergeant Bryant 
was directed to proceed on January 26, 1952, to his home and await 
orders pending action on the retirement proceedings in his case, the 
order providing that he would be charged leave to the maximum 
extent possible for the period while awaiting orders and that if such 
period exceeded his accrued leave he would be considered as awaiting 
orders for the excess period and not on excess leave. In connection with 
the request to be placed in an awaiting orders status it was reported 
that as of January 1, 1952, the enlisted man had 30 days of accrued 
leave. Prior to his departure from San Diego he was paid $79 as 
advance mileage to his rome. Ina letter dated February 4, 1952, from 
the Commandant of the Marine Corps to the Commanding General, 
Marine Barracks, Cam, Joseph H. Perdleton, it was stated that on 
January 31, 1952, the Secretary of the Navy approved the proceed- 
ings and recommended findings of the Physical Evaluation Board 
in the case of the eniisted man, as concurred in or modified by the 
Physical Review Council, and directed that he be separated from the 
naval service by reason of physical disability under the provisions 
of 37 U.S. C. 272 (a) and 273. Accordingly, it was directed that he 
be discharged by reason of physical disability By telegram of Febru- 
ary 14, 1952, frum the Marine Corps Recruit Depot, San Diego, Cali- 
fornia, Sergeant Bryant was notified that his orders of January 22, 
1952, were canceled and to report to that depot immediately for 
separation. He appears to have reported at San Diego on February 
18 and was honorably discharged by reason of physical disability on 
February 22, 1952. 

Instructions concerning the disposition of Marine Corps personnel 
awaiting final action on disability retirement proceedings were pro- 
mulgated in the aforementioned Marine Corps General Order No. 82, 
dated January 17, 1951. It provides, inter alia, that the command- 
ing officer of the station to which the enlisted member is attached may 
place him in an awaiting orders status provided a physical evaluation 
board has arrived at a recommended finding that the member is unfit 
to perform the duties of his rank; that the commanding officer of 
the Naval Hospital involved considers that further hospitalization 
and treatment are not required; that the commanding officer of the 
member’s station considers that his services may not be utilized to 
advantage; and that the member has agreed to permit accumulated 
leave to be charged against him while in such a status. When all the 
said conditions have been met the commanding officer of the organiza- 
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tion of which the marine is a member is authorized to issue the neces- 
sary orders directing him to proceed home to await orders. 

Section 4 (b) of the Armed Forces Leave Act of 1946 was amended 
by section 1 of the act of August 4, 1947, 61 Stat. 748 to read in part 
as follows: 


After August 31, 1946, members of the armed forces when absent on account of 
sickness or wounds, or when directed by the Secretary to be absent from duty 
to await orders pending action on disability retirement proceedings for any 
period in excess of the number of days’ leave authorized by this Act, shall 
receive the same pay and allowances they would receive if not so absent; * * * 


Section 4 (c) of the Armed Forces Leave Act as added by the said 
1947 act, provides that members of the armed forces discharged after 
August 31, 1946, shall be compensated in cash for unused accrued 
leave standing to their credit at the time of discharge. Section 4 of 
the 1947 act repealed section 1265 of the Revised Statutes, 10 U.S. C. 
841, which provided: 

Officers when absent on account of sickness or wounds, or lawfully absent 
from duty and awaiting orders, shall receive full pay; when absent with leave, 
for other causes, full pay during such absence not exceeding in the aggregate 
thirty days in one year, and half pay during such absence exceeding thirty 
days in one year. When absent without leave, they shall forfeit all pay during 
such absence, unless the absence is excused as unavoidable. 

It has been held that an officer who was ordered, even at his own 
request, to proceed to his home and there await orders, was not “absent 
from duty with leave” within the meaning of the act of March 3, 1863, 
12 Stat. 736, which provided that an officer absent from duty with 
leave, except for sickness or for wounds, should receive only half pay 
and allowances. United States v. Williamson, 90 U.S. 411. Also in 
the case of United States v. Phisterer, 94 U.S. 219, it was held that an 
officer ordered home to await orders was entitled to travel allowance 
tor the travel performed pursuant to the said orders. 

In amending section 4 of the Armed Forces Leave Act of 1946, and 
repealing section 1265 of the Revised Statutes, it apparently was the 
intention to continue to permit members to be ordered to be absent 
from duty in an “awaiting orders status” rather than in a leave status 
pending action on disability retirement proceedings but in view of 
the provision for compensating members for unused leave to their 
credit at the time of discharge or release from active duty, to require 
leave standing to the credit of the individual to be charged against 
such period while awaiting orders to the extent possible. Therefore, 
since Sergeant Bryant was in an awaiting orders status rather than 
in a leave status while at his home at Boise, Idaho, and since his travel 
thereto and return to San Diego was performed pursuant to the orders 
of January 22 and February 14, 1952, he is entitled to mileage incident 
to such travel as well as mileage from San Diego to Boise incident to 
his discharge from the service. 
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Accordingly, payment of the voucher, which is returned herewith, 
is authorized if correct in other respects. 


[B-108930] 


Pay—Retired—Disability Retirement Pay—Disability De- 
termination Subsequent to Active Duty Release 


A former member of the Navy Nurse Corps who appeared before a board of 
medical survey which found her fit for full duty and who subsequently resigned 
is not entitled to disability retirement pay upon review of said findings by a 
medical survey review board established under section 302 (a) of the Service- 
men’s Readjustment Act of 1944, as amended, for the purpose of reviewing 
cases of members retired for “physical disability,” and approval thereof by 
the Secretary of the Navy. 


Assistant Comptroller General Yates to Commander J. B. Warner, 


U. S. Navy, June 24, 1952: 


By letter dated April 1, 1952, the Judge Advocate General of the 
Navy forwarded to this Office your letter of December 28, 1951, and 
enclosures, wherein decision is requested relative to the disability 
retirement pay rights of Mrs. Regina Lamb Virkler, former lieutenant 
(junior grade), Nurse Corps, United States Navy. 

It appears that on July 6, 1944, Mrs. Virkler, then an ensign, was 
admitted to the Naval Hospital at St. Albans, New York, with the 
diagnosis “tuberculosis, pulmonary, chronic, arrested.” After a period 
of examination and observation she appeared before a Board of 
Medical Survey on September 8, 1944 which board continued such 
diagnosis, found the probable duration of such condition to be perma- 
nent, and found her fit for full duty. On September 29, 1944, she 
submitted her resignation from the naval service because of her im- 
pending marriage, which resignation was accepted effective November 
98, 1944. 

On July 14, 1949, Mrs. Virkler made application to the President 
of the Naval Medical Survey Review Board to have her case reviewed, 
alleging that she had active tuberculosis at the time of her separation 
from the Navy Nurse Corps. It is stated in the letter from the Judge 
Advocate General that such board assumed jurisdiction pursuant 
to the provisions of section 302 (a) of the Servicemen’s Readjustment 
Act of 1944, 58 Stat. 287, as amended by section 4 of the act of Decem- 
ber 28, 1945, 59 Stat. 623, 38 U. S. C. 693i, and it recommended that 
she be authorized to appear before a physical evaluation board. Such 
recommendation was approved and on April 19, 1950, and May 10, 
1951, she appeared before a physical evaluation board which found 
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that she was permanently disabled for active service at the time of 
her separation from the service and that her disability was incurred 
in line of duty. On October 1, 1951, the Secretary of the Navy 
approved the proceedings and findings of the board and directed that 
Mrs. Virkler be paid retirement pay. 

As appears to be recognized in the letter from the Judge Advocate 
General, Mrs. Virkler’s right to retirement pay is primarily dependent 
upon whether or not the Naval Medical Survey Review Board estab- 
lished under the provisions of section 302 (a) of the Servicemen’s 
Readjustment Act of 1944, supra, had jurisdiction to review her case. 
Such section provides, in pertinent part, that— 

The Secretary of the Army, the Secretary of the Navy, and the Secretary of 
the Treasury are authorized and directed to establish from time to time, boards 
of review composed of five commissioned officers, two of whom shall be selected 
from the Medical Corps of the Army or Navy, or from the Public Health Service, 
as the case may be. It shall be the duty of such board to review, at the request 
of any officer retired or released from active service, without pay, for physical 
disability pursuant to the decision of a retiring board. board of medical survey, 
or disposition board, the findings and decisions of such board. * * * [Italics 
supplied. ] 

Aside from other questions which might arise regarding the appli- 
‘ability of such statutory provisions to a person in Mrs. Virkler’s 
situation, there would appear to be no doubt whatever that she was 
not actually released from active service “for physical disability” 
pursuant to the decision of a medical survey board so as to bring her 
case within the purview thereof. However, the Judge Advocate 
General refers to Alnav 17, dated January 16, 1947, Navy Department 
Bulletin, January to June 1947, page 115, section 2 of which reads 
as follows: 

Officers of Reserve component who have been retired or released from active 
duty without pay pursuant to recommendation of board of medical survey 
or decision of naval retiring board may have such recommendations or de- 
cisions reviewed by medical survey review or retiring review boards, as appro- 
priate. Reserve officer is considered to have been released from active duty 
pursuant to recommendation of medical survey board or finding of retiring 
board when it has been found that he is suffering with a disease or injury and 
he is thereafter released from active duty, irrespective of reason assigned for 
ultimate release. [Italics supplied.] 

The point is made that while such directive refers only to members 
of the reserve component it should apply with equal force to mem- 
bers of the regular service. However, even were that otherwise so, 
no authority is found for the issuance of such instructions. The 
language of the statute is plain and free from ambiguity. Its purpose 
and intention are equally clear. It is addressed to members retired 
or released from active service, without pay, “for physical disability” 
pursuant to a decision of a retiring board, board of medical survey, 
or disposition board, and there is no basis to conclude that a person 
who appeared before a naval medical survey board and was found 
not to be physically disabled could come within its purview. In the 
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view of this Office, a board established under the provisions of the 
section 302 (a) of the 1944 act has jurisdiction only in those cases 
where it is established that the person’s separation from the active 
service actually was motivated by a finding of a retiring board, etc., 
that he was physically disabled and, of course, his orders for separa- 
tion are prima facie evidence of that fact. (Compare, in that con- 
nection, the language of the bills H. R. 5996 and S. 2420, 82d Congress, 
2d Session, which would amend section 302 of the Servicemen’s Re- 
adjustment Act of 1944.) Such is not the case here and, accordingly, 
Mrs. Virkler is not entitled to disability retirement pay. 


[B-108678] 


Transportation—Dependents and Household Effects—Em- 
ployees Electing To Remain at Overseas Station for Addi- 
tional Period 


In view of the mandatory return transportation provision in the Administrative 
Expenses Act of 1946, as amended, for employees serving outside of the United 
States under an employment contract, an employee’s dependents and household 
goods may be returned from an overseas station at Government expense upon 
completion of his term of employment, where the employee elects to serve at said 
station for an additional period. 


Comptroller General Warren to the Secretary of the Army, June 
25, 1952: 


Reference is made to your letter of March 18, 1952, requesting a 
decision upon two questions arising from the enactment of Public 
Law 830, approved September 23, 1950, 64 Stat. 985, amending Sec- 
tion 7 of the act of August 2, 1946, Public Law 600. 

The said questions are as follows: 


a. May Section 2 of Public Law 830 be construed as providing the “authority” 
for return of an employee at the end of the period specified in his employment 
agreement so that his dependents and/or household goods may be returned at 
that time even though the employee may elect to remain at the overseas station 
for an additional period? 

b. Ia the event of a favorable reply to the aboye question, may the principle 
announced in 29 Comp. Gen. 160 at 163 be extended to permit reimbursement to 
an employee upon completion of his employment agreement for personal expenses 
of returning dependents and household goods prior to his becoming entitled to 
such travel at Government expense? 


In Office decision of October 6, 1949, B-86698, 29 Comp. Gen. 160, 
it was held, quoting from the syllabus, as follows: 


Inasmuch as the authority in section 7 of the administrative expense statute 
of August 2, 1946, to return dependents of employees stationed overseas is 
inseparable from the authority to return the employee himself, there can be no 
valid travel authority issued for dependents alone, so that if return travel of 
dependents occurs prior to the issuance of proper orders directing the return of 
the employee and his dependents—regardless of the reasons for such prior 
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travel—expenses incident thereto are not payable; however, where the employee 
personally has paid such expenses, reimbursement may be made upon the basis 
that the return of the dependents was incident to or in reasonable anticipation of 
orders subsequently issued to the employee authorizing such return travel. 


The effect of the amendment accomplished by the enactment of 
Public Law 830 was to establish, with respect to an employee serving 
outside of the United States under an agreement for a period of one 
to three years, a vested right to return transportation incident to sepa- 
ration upon completion of the agreed period of service. In view of 
the mandatory return transportation provision of the said law, the re- 
turn transportation of an employee’s immediate family and household 
goods upon completion of his term of employment may now be author- 
ized where the employee elects to serve at the overseas station for an 
additional period. Accordingly, question (a) is answered in the 
affirmative. 

In question (b), it is assumed that the language therein “prior to 
his becoming entitled to such travel at Government expense” refers 
to the employee’s election to serve for an additional period in lieu of 
returning for separation upon completion of his initial employment 
agreement. Based on such assumption, the question is answered in 
the affirmative, that is, in accordance with answer to question (a), he 
may be reimbursed for expenses incurred incident to the return trans- 
portation of his immediate family, and household goods. 

The questions presented in your letter are answered accordingly. 


[B-109988] 


Compensation—Rates—Position Reallocation—Appropri- 
ation Restrictions in Supplemental Appropriation Act, 1952 
Employees subject to the Classification Act of 1949 occupying non-competitive 
positions which are reallocated upward to the next higher grade—there being no 
positions in the normal lines of promotions in grades immediately below those of 
the reallocated position—are not precluded by section 1310 (c) of the Supple- 
mental Appropriation Act of 1952—commonly referred to as the Whitten 
Rider—from receiving the compensation applicable to the reallocated positions, 
even though less than one year has elapsed since the employees received pro- 
motions to the respective positions. 


Comptroller General Warren to the Chairman, Federal Power 
Commission, June 25, 1952: 

Reference is made to your letter of May 29, 1952, requesting a de- 
cision as to the applicability of section 1310 (c) of the Supplemental 
Appropriation Act of 1952, 65 Stat. 758, approved November 1, 1951— 
commonly referred to as the Whitten Rider—to the personnel situa- 
tions hereinafter described. 

Said section 1310 (c) is, in part, as follows: 


* * * 


No person in any executive department or agency whose position is 
subject to the Classification Act of 1949, as amended, shall be promoted or trans- 
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ferred to a higher grade subject to such Act without having served at least one 
year in the next lower grade: Provided, That the Civil Service Commission for 
positions in the competitive service and the head of the employing agency for 
positions outside the competitive service may by regulation provide for pro- 
motions of two grades in one year * * * (4) of an employee of the agency 
concerned when there is no position in the normal line of promotion in the grade 
immediately below that of the position to be filled * * 


It is stated in your letter that the Federal Power Commission has 
reallocated the position of private secretary to the Commissioner from 
grade GS-6 to grade GS-7, and the position of assistant to the Chair- 
man from grade GS-10 to grade GS-11. The question presented 
for decision is whether the incumbents of such positions may be 
granted the increase incident to the reallocations inasmuch as less 
than one year has elapsed since they received promotions to the re- 
spective positions. You have pointed out that there are no positions 
in the normal lines of promotions in the grades immediately below 
those of the positions to be filled and for that reason you consider that 
the instant cases are excepted from the said statutory restrictions on 
promotion. 

If the upward reallocations of the said positions had been effected 
prior to the dates the respective employees were promoted thereto, it 
is clear that such employees could have received the two-grade ad- 
vancement, there being no positions in the normal lines of promotions 
in grades immediately below those of the reallocated positions. The 
fact that such reallocations were not actually accomplished until after 
the employees had received promotions to the positions in question 
does not operate to preclude payment to them of the compensation 
legally applicable to such reallocated positions. 


[B-109832] 


Contracts—Modification After Performance and Payment— 
Requests for Relief Under the First War Powers Act, 1941 


Requests by contractors for relief under the provisions of the First War Powers 
Act, 1941, as amended, and Executive Order No. 10210, February 2, 1951, which 
authorize administrative agencies concerned with national defense to amend or 
modify contracts “heretofore or hereafter made” without regard tu other pro- 
visions of law in order to facilitate national defense, may be considered and 
granted after full performance of the contract and after final payment, pro- 
vided such requests are filed during performance of the contract and before final 
payment has been made under the contract. 24 Comp. Gen. 723, modified. 


Comptroller General Warren to the Secretary of the Army, June 


27, 1952: 

Reference is made to letter dated May 20, 1952, from the Assistant 
Secretary of the Army, requesting to be advised whether the accept- 
ance by a Government contractor of a payment which ordinarily 
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would be considered to constitute “final payment” under a contract 
precludes the granting of relief otherwise authorized under the pro- 
visions of the First War Powers Act, as amended, and Executive 
Order 10210, where the contractor’s application for relief was made 
prior to and is beng actively considered at the time of such payment. 

The following example is given to illustrate the question. On 
March 24, 1950, a defense contractor was awarded a fixed price con- 
tract for the manufacture of Army Ordnance items. In April 1951, 
while a substantial portion of the contract remained to be performed, 
the contractor filed application with the contracting officer for relief 
in the form of an amendment to the contract. The contract con- 
tained no provision for price redetermination, but an increase in the 
contract price without consideration could have been granted under 
the First War Powers Act, as amended, and Executive Order 10210, 
issued February 2, 1951. In December 1951, while his application 
for relief was under consideration in the Office, Chief of Ordnance, 
the contractor completed the last delivery required by the terms of 
the contract and submitted an invoice therefor. Shortly thereafter 
the contractor received and cashed a check which completed payment 
of all amounts payable by the terms of the contract, but no release 
was executed by him. 

The letter of May 20, 1952, refers to certain decisions of this Office, 
including 24 Comp. Gen. 723, wherein it was held that— 

* * * the provisions of the First War Powers Act have no application to a 
contract which has been fully completed—that is to say, where the work has 
been performed and final payment made therefor. The basis for such holding 
is that after completion there ceases to exist a contract upon which the provi- 
sions of the act and Executive orders issued pursuant thereto legally can 
operate: °* © © 
However, as stated in the letter of May 20, 1952, none of the decisions 
referred to involved a state of facts where the request for relief was 
made prior to payment of the full amount called for by the contract; 
and it is suggested that a properly allowable request for relief made 
prior to completion of a contract might, and equitably should, be 
granted even after the contract otherwise is completed. 

As amended and reactivated by the act of January 12, 1951, section 
201 of the First War Powers Act, 64 Stat. 1257, provides that the 
President may authorize any department or agency of the Government 
exercising functions in connection with the national defense, in accord- 
ance with regulations prescribed by the President for the protection 
of the interests of the Government— 


*- * * 


to enter into contracts and into amendments or modifications of 
contracts heretofore or hereafter made and to make advance, progress and other 
payments thereon, without regard to the provisions of law relating to the making, 
performance, amendment, or modification of contracts whenever he deems sucb 
action would facilitate the national defense * * *, 
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However, the authority so granted will expire June 30, 1952, unless 
extended by the Congress. 

Pursuant to the authority thus granted the President issued Execu- 
tive Order 10210 on February 2, 1951, authorizing the Secretaries 
of Defense, the Army, the Navy, and the Air Force to enter into and 
modify contracts without regard to other provisions of law. The 
Executive Order also embodied certain implementing regulations 
which provide, inter alia, that— 

4. The Department of Defense may by agreement modify or amend or settle 
claims under contracts heretofore or hereafter made * * * and may enter 
into agreements with contractors or obligors, modifying or releasing accrued 
obligations of any sort, including accrued liquidated damages or liability under 
surety or other bonds, whenever, in the judgment of the Secretaries of Defense, 
the Army, the Navy, or the Air Force, respectively, or their duly authorized 
representatives, the national defense will be thereby facilitated. Amendments 
and modifications of contracts may be with or without consideration and may 
be utilized to accomplish the same things as any original contract could have 
accomplished hereunder, irrespective of the time or circumstances of the making, 
or the form, of the contract amended or modified, or of the amending or modify- 
ing contract, and irrespective of rights which may have accrued under the con- 
tract or the amendments or modifications thereof. 

There can be little argument, I conceive, as to the validity of the 
proposition that a contract cannot be amended after it has ceased 
to exist. Any such purported amendment, if valid, would be in legal 
effect a new contract. On the other hand, so long as some right or 
obligation under a contract remains unsettled, the contract itself con- 
tinues in existence. In the case of requests for relief under the First 
War Powers Act, it cannot be said that the contractor has any con- 
tractual right to such relief, the granting of which is discretionary 
with the administrative agency involved. However, it might well be 
argued that by reason of the impact of the statute and the Executive 
Order upon all contracts cognizable thereunder, a contractor does have 
a right to make a request for relief and to have his request acted upon 
before the contract concerned may be considered at an end. Cer- 
tainly the equities of the matter favor such a conclusion. 

Under the circumstances, and in view of the purposes sought to be 
served by the First War Powers Act, it is the view of this Office that 
requests for relief under that act seasonably filed during performance 
of a contract and a reasonable time prior to what otherwise would 
be final payment thereunder may be considered and granted, if other- 


wise proper, after completion of the contract work and such payment. 
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General Average—Liability—Public Property Transporta- 
tion Under Time Charter Contracts 


When a charter agreement provides for payment on a per diem basis for a pre- 
scribed period, the charter hire being based on the use of the vessel and unrelated 
to the amount of cargo carried, and the chartered vessel is involved in a general 
average incident, the charter hire may not be considered a contributing interest 
for general average purposes. 


When a charter agreement provides for payment on a per diem basis for a pre- 
scribed period, the charter hire being paid for the use of the vessel irrespective 
of the cargo aboard, and the chartered vessel is involved in a general average 
incident, the charter hire is not to be considered in the nature of prepaid 
freight, or freight payable in any event, and is to be disregarded in computing 
the value of the cargo. 


When a charter agreement contains an off-hire clause providing for a reduced 
rate of hire in the event of time lost due to detention by a general average 
incident, the detention expenses consisting of wages, provisions, and engine 
stores consumed during the prolongation of the voyage of a vessel due to a 
general average incident may be included as a credit to the operator in the 
general average expenses. 


When a charter agreement contains an off-hire clause providing for a reduced 
rate of hire in the event of time lost due to detention by a general average 
incident and the hire of a vessel involved in a general average incident is 
nevertheless paid at the unreduced rate, the resulting overpayment is for adjust- 
ment between the operator and the charterer by set-off or otherwise. 


Comptroller General Warren to the Secretary of the Army, January 


30, 1952: 


Reference is made to a letter dated July 13, 1951, from the Under 
Secretary of the Army enclosing a statement of general and particular 
average prepared by Sydney W. Bowser, Average Adjuster, pertain- 
ing to the voyage of the S. S. Joseph Feuer which commenced on 
October 8, 1948, laden with a full cargo of Army wheat bound for 
Fusan. Korea. Certain problems have arisen as to the propriety of 
severa! items in the adjustment statement and the decision of this 
Office is requested as to the proper method of resolving these questions. 

It is indicated that the vessel was bareboat chartered by the United 
States Maritime Commission to the General Freighting and Brok- 
erage Corporation and that the Army cargo was carried under time 
charter contract No. W 16-048 tc-548 between that corporation and 
the United States, represented by the Department of the Army. While 
the facts contributing to the general average situation are not dis- 
puted, the Under Secretary of the Army states that he cannot 
recommend approval of the claim for $24,632.25, as the Government’s 
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share, of the general average expense, in view of certain questions 
which have arisen out of the varying methods adopted by average 
adjusters in dealing with (1) time charter hire, (2) valuation of 
cargo, and (3) the allowance for wages, provisions and stores con- 
sumed during periods of general average detention. While the claim 
here involved is for settlement in the General Accounting Office, due 
to the fact that the appropriation involved has lapsed, the letter of 
July 13th refers to other outstanding claims in connection with which 
a decision as to the proper method of resolving these questions will be 
required. 

Article 19 of charter contract No. W 16-048 tc-548 provides that 
general average shall be stated according to Rules 1 to 15, inclusive, 
Rules 17 to 22 inclusive and Rule F of the York-Antwerp Rules of 
1924 and, as to matters not provided for by the rules, according to 
the laws and usages at the Port of New York. Article 12 deals with 
periods of detention to the vessel and Article 2c provides for rates 
of charter hire while the vessel is at sea and while in port. 

The first question is on the matter of time charter hire and there 
is quoted below that portion of the letter of July 13th concerning this 
matter: 

With respect to the question of contribution by the time charter hire, it will 
be noted that Rule XVII of the York-Antwerp Rules of 1924 mentions contribu- 
tion by the properties involved on their values at the termination of the voyage 
and by the freight at risk. 

Mr. Bowser has apparently concluded that since the charter hire continues 
during the whole period of the charter, irrespective of the number of voyages 
made, the payment of charter hire is independent of the general average inci- 
dent. He therefore treats the charter hire as not at risk and does not call for 
any contribution from the cargo or the vessel operator on charter hire as such. 

Another method of handling time charter hire is to treat it as freight. Under 
this method that portion of the hire which accrues before the general average 
incident is held at risk of the charterer since it is payable vessel lost or not, 
while the hire which accrues after the incident and before discharge of the 
cargo is held at risk of the operator. Of course, if the charter hire is listed 
as a separate item in determining the contributing interests it should not also 
be added to the value of the cargo. 

Mr. Bowser does, however, indirectly include the charter hire by using it 
in determining the value of the cargo at destination. To that extent, the charter 
hire is treated in the present case as analagous to freight and as an enhancement 
of the value of the cargo. 

Freight long has been considered as one of the contributing interests 
in general average along with the ship and cargo, on the theory that 
the interests which contribute to the losses sustained under a general 
average incident are those which are at risk of being lost or damaged 
thereby. 48 Am. Jur., Shipping, Section 623. However, only that 
freight which is to be earned upon the delivery of the cargo and, there- 
fore, is at risk, has been considered as a contributing interest under 


the general average consideration. In other words the test of whether 
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freight is to be a contributing interest is whether the amount to be 
paid as freight is predicated upon the safe delivery of the cargo at 
destination point. This ordinarily would include bill of lading freight 
and would include amounts paid under charter agreements where such 
payment is conditioned upon the delivery of the cargo at destination 
point. See Zhe Mary, Fed. case No. 9188. Cf. Alcoa Steamship 
Company v. United States, 338 U.S. 421. Also it was held in Reed v. 
United States, 11 Wall. 591, at page 605 that freight cannot be earned 
unless the voyage is completed and the cargo is delivered. 

Charter parties of the type here involved in which the use of the 
vessel for a designated period of time is let to the charterer are con- 
sidered contracts of affreightment and not demises of the vessels. See 
The Beaver, 219 F. 139; Federal Forwarding Company et al. v. Lanasa, 
32 F. 2d 154. Charter hire under such agreements sometimes is de- 
nominated chartered freight. No court decisions in the United States 
have been found on whether chartered freight (a charge for the use 
of the vessel not dependent upon the safe delivery of the cargo) is 
freight in a sense that it is a contributing interest under general aver- 
age. However, the Association of Average Adjusters in the United 
States have adopted the practice of considering for contribution for 
general average purposes, only freight collectible at destination on 
cargo on board at the time of the general average incident. Stated 
otherwise the practice is of not making chartered freight contribute. 
See discussion of Rule 14 of the Rules of Practice of the Association 
of Average Adjusters of the United States, Lowndes and Rudolf on 
General Average, 7th Edition, page 488. 

Charter hire paid on a per diem basis for a prescribed period, such 
as is the case at hand, is based upon the use of the vessel for the period 
involved and is disassociated with any consideration of the cargo. It 
is the view of this Office, therefore, that the charter hire under the in- 
stant charter is not a contributing interest for -general average 
purposes. 

The next question is on the methods employed in computing the 
valuation of cargo. The letter of July 13, 1951, states in this regard 
as follows: 

With respect to valuation of the cargo there are three alternative positions 
that may be taken. One is to recognize that charter hire is independent of the 
cargo and does not contribute, and for that reason, value the Army cargo, which 
has no market value at destination, at invoice value alone. Another is to add 
the charter hire to the invoice yalue and then to deduct that portion of the 
charter hire incurred after the general average incident as being the expense 
incurred in bringing the cargo forward. See Rule XVII. A third (the method 


used in the instant case) is to add the charter hire for the full voyage outward 
to the invoice value of the cargo. 
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There is no actual case law settling the question of contribution by time charter 
hire though proponents of each position cite The Leitrim (1902) VIII Commercial 
Cases 6, [IX Asp. 317, an English case. 

We understand that there is a strong difference of opinion among various 
adjusters and their attorneys as to the proper method of handling these items. 

Clearly, since the cargo of Army wheat had no market value at its 
place of destination, it is required that the invoice value be accepted as 
the basis of the cargo valuation. The question as to what part, if any, 
of the charter hire should be added to the invoice va!ue of the cargo as 
being in the nature of prepaid freight has been a subject of exhaustive 
study but no cases establishing a rule of law in the matter have been 
found. Moreover, as indicated in your letter, there appears to be no 
uniformity in the methods used by various average adjusters in de- 
termining the value of cargo under circumstances such as here present. 
It is the view of this Office that since charter hire is payable for the 
use of the vessel irrespective of the amount of cargo aboard and, there- 
fore, is not a contributing factor, it follows that it is not to be con- 
sidered in the nature of prepaid freight, or freight payable in any 
event, and is to be disregarded in the computation of the value of the 

“argo. 

The remaining question is on the allowance for wages, provisions, 
and engine stores consumed during the period of general average 
detention. The letter of July 13th states that there is much diversity 
in the methods employed by the several adjusters in this matter. It 
is understood that commercial charters made in normal times usually 
provide for the vessel to go off-hire during such a period and, conse- 
quently, the vessel operator would incur these expenses without any 
income with which to offset them. Such are the facts in the case at 
hand. Article 12 of time charter Contract No. W 16-048 tce-548, 
entitled “Off-Hire Clause,” provides that, in the event of the loss of 
time in excess of 48 hours on account of, among other things, detention 
by average accidents to ship and cargo, except in certain instances 
apparently not material here, the rate of hire for time in excess of 48 
hours thereby lost shall be reduced to $1,000 per diem. It is stated in 
the letter of July 13th that charter hire was paid during the entire 
period of detention im accordance with Article 2c (regular rates of 
hire) and Article 12. However, it was pointed out, in connection with 
the question as to whether the Government should receive credit for 
the wages, provisions, and engine stores consumed during the pro- 
longation of the voyage, that the Army continued to pay the full 
charter hire during the period and the payment records of this Office 
with respect to this charter agreement bear out this fact. 

It has been recognized that expenses such as those here involved 
which accrue from the time that a general average incident occurs 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 693 


until the ship resumes her voyage are subject of general average. 
Hobson v. Lord, 92 U.S. 397; The Star of Hope, 9 Wall. 203. Rule 
XI of the York-Antwerp Rules of 1924 also provides that these 
expenses are to be allowed but the rule is silent as to which interest 
should receive credit for their payment. 

The record establishes that the adjuster has credited the shipowner 
with the total of these expenditures, along with interest on the dis- 
bursements, and, on the question as to whether, in the circumstances 
credit should not have been given the Government, has taken the 
position that such matters of interpretation of the charter are between 
the charterer (Government) and the vessel operator and outside the 
province of the adjuster. 

In the letter of July 13th it is stated that, while the legal inter- 
pretation of the charter is not the responsibility of the adjuster, no 
reason appears why a determination should not be made as to the 
party entitled to credit before the adjustment is finally settled, and 
that the Government is entitled to set off against this claim any coun- 
terclaim arising out of this incident. It appears to be the opinion of 
your Department that these expenses of wages, provisions, and engine 
stores should be allowed in general average in accordance with Rule 
XI of the York-Antwerp Rules of 1924, but they should be credited 
to the Army. As a basis for this conclusion it is pointed out that the 
operator received through the non-reduction of charter hire full com- 
pensation for all of the operating expenses during the period of pro- 
longation of the voyage and that there is no justification for giving 
the vessel operator an additional amount under general average con- 
tribution for the selfsame expenses for which charter hire once has 
been paid, 

The question thus presented is whether the Government as owner 
of the cargo and, therefore, a contributing interest under general 
average, is entitled to credit for the value of the expenses of wages, 
provisions, and engine stores consumed during the extended period 
of the voyage caused by a general average incident, where the Govern- 
ment, as charterer under a time charter agreement, in effect has borne 
these expenses by the payment of full charter hire during the detention 
period. While the manifold considerations that must be taken into 
account in the settlement of this question are apparent, the matter 
primarily is one of agreement between the parties. The parties under 
the charter agreement here involved having agreed to a reduction of 
charter hire in the per diem rates upon the happening of a general 
average incident, the amount of such reduction may be assumed to be 
such a reduction in the income of the operator and the expense of the 
charterer as to protect the charterer’s interest ‘u the matter and to 
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prevent the operator from being twice compensated for detention 
costs, if included in the general average expenses to the credit of the 
operator. The fact that the charter hire was, in fact, not reduced 
during the period of the detention here involved, resulted in an over- 
payment of charter hire, to be adjusted between the operator and the 
charterer. It would not, however, make improper the inclusion in 
the general average as a credit to the operator of the expenses for 
wages and maintenance of crew, etc. as provided in Rule XI. 

It is apparent, therefore, that in view of the off-hire provision in 
the subject charter agreement, the question raised in the letter of July 
13th with respect to whether the expenses for the items appearing 
in the general average statement for wages, provisions, and engine 
stores consumed during the detention period are proper for crediting 
as expenses of the Government, becomes academic and therefore need 
not be answered with respect to the case submitted. While it is stated 
in the letter of July 13th that there are other cases pending before 
your Department wherein this question is involved and which possibly 
do not contain off-hire provisions in the charter agreement, no attempt 
will be made to answer the question in the absence of a specific case 
properly submitted to this Office for decision. 

Accordingly, you are advised that in the payment of the general 
average here involved and similar general average claims where an 
off-hire clause is involved but full charter hire was paid during the 
period of general average detention, the amount representing the dif- 
ference between the full charter hire rates and the off-hire rate should 
be computed and set off against the amount otherwise due under the 
general average claim. 

Since, as stated above, the appropriation which is properly charge- 
able for the payment of the claim here involved now has lapsed for 
expenditure purposes by the Department of the Army, the claim will 
be retained in this Office for settlement in accordance with the usual 
procedure. 
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Vessels—Sales Under the Merchant Marine Act of 1936, As 
Amended 


The Merchant Marine Act of 1936, as amended, sets out certain standards and 
limitations under which vessels may be built and sold to private citizens at prices 
which result in subsidies being borne by che Government and a contract between 
the Maritime Commission and a purchaser for the sale of a vessel at a price 
which has been determined in accordance with administrative decisions of Mari- 
time Commission based upon a misconstruction of these provisions of law does 
not impose a binding and unavoidable obligation upon the Government. 


Comptroller General Warren to the Secretary of Commerce, May 
27, 1952: 

Reference is made to your letter of May 6, 1952, regarding the super- 
liner S$. 8. United States. My letter of April 21, 1952, did not under- 
take to discuss the legal issues of this case; its sole purpose was to 
advise you of the position the General Accounting Office would take in 
the audit of this financial transaction of the Maritime Administra- 
tion. However, your present letter does request a decision as to the 
binding effect of the contract covering the sale of the vessel, and I am 
pleased to comply with your request. 

It would seem appropriate to refer, at the outset, to certain powers 
conferred by law upon the Comptroller General and the General 
Accounting Office. Section 304 of the Budget and Accounting Act of 
1921, 42 Stat. 24, as codified in 31 U.S. C. 74, provides that “balances 
certified by the General Accounting Office, upon the settlement of 
public accounts, shall be final and conclusive upon the Executive 
Branch of the Government.” This section further provides that 
decisions of the Comptroller General in matters involving the expendi- 
ture of public funds shall govern the General Accounting Office in 
passing upon the accounts. In other words, decisions of the Comp- 
troller General are final and conclusive so far as concerns the Executive 
Branch of the Government. See, in this connection, Blazek v. United 
States, 44 C. Cls. 188; United States v. Jones, 8 Pet. 375, 8 L. Ed 979; 
United States v. Gillmore, 189 F. 761; Billings v. United States, 23 C. 
Cls. 166. 

The Accounting and Auditing Act of 1950 reaffirmed the authority 
of this Office as an agency of the Congress to determine whether 
“financial transactions have been consummated in accordance with 
laws, regulations or other legal requirements.” Section 111, 64 Stat. 
834. Section 207 of the Merchant Marine Act, 1936, 49 Stat. 1988, as 
amended, provides that all the financial transactions of the Maritime 
Commission shall be audited by the General Accounting Office but 
directs that credit shall be allowed for all expenditures shown to be 
necessary because of the business nature of the activities of the Com- 
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mission, notwithstanding any existing statutory provision to the con- 
trary. It will be shown below that this limitation upon the authority 
of this Office to disallow credit in the accounts could not have been 
intended to apply to cases of the nature here involved. Naturally this 
authority of the General Accounting Office became applicable, upon 
the abolition of the Maritime Commission by Reorganization Plan 
No. 21, effective May 24, 1950, 64 Stat. 1273, to its successor agencies, 
the Federal Maritime Board and the Maritime Administration. 

In a technical sense, the present question might be said not to involve 
a payment to be made but rather the sale of a vessel. However, granis 
of financial aid under Title V of the Merchant Marine Act, 1936, 
49 Stat. 1995, either in the form of construction-differential subsidies 
or national defense allowances, are paid from funds appropriated 
from the Treasury of the United States. It is a fact, of course, that 
the subsidy and allowance are absorbed by the United States indirectly 
through contracts executed concurrently with the shipbuilder and the 
ship operator rather than directly by a payment to the ship operator. 
However, I do not consider this procedure to change the basic nature of 
the case as one involving an expenditure of public funds. Thus it is 
that the decision of this Office on the legal issue of whether the subject 
contract is valid and binding will be entitled to conclusive force and 
effect, insofar as the Executive Branch of the Government is concerned, 
under the provisions of law cited above. 

The facts of the matter are not in dispute and being adequately 
set forth in the brief of your counsel, need not be repeated in detail 
here. Briefly, the Maritime Commission entered into a contract dated 
April 7, 1949, with Newport News Shipbuilding and Drydock Com- 
pany for the construction of the superliner for approximately 
$70,000,000. At the same time, the Commission executed a contract 
with the United States Lines Company under which the vessel would 
be sold to that company for approximately $28,000,000. The differ- 
ence between the construction cost and the sales price would be ab- 
sorbed by the United States Government in the form of a construction- 
differential subsidy of approximately $18,000,000 and national defense 
allowances of approximately $24,000,000. It is the validity of this 
latter contract with the United States Lines that is the issue here. 

In a special report to the Congress dated July 11, 1949, I pointed 
out the procedural deficiencies, inaccurate calculations and errone- 
ous constructions of the law which pervaded the Maritime Commis- 
sion’s determinations in this case. The records of the Commission 
indicated that the United States Lines had consistently taken the 
position that $25,000,000 was all that it could contribute to the cost 
of constructing the superliner. The record further indicated that 
the subsidy and national defense allowances were designed and cal- 
culated in such a way as to have the United States Government bear 
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the cost of constructing the vessel over and above this $25,000,000 
figure. It was with the greatest reluctance that U. S. Lines finally 
agreed to increase its contribution to $28,000,000. I mention this 
as being particularly significant because I believe the conscious effort 
on the part of those participating in the calculations to arrive at 
a predetermined result undoubtedly was a most important factor 
in the improprieties that occurred. 

While other aspects of the Commission’s determination were com- 
mented upon in the special report of July 11, 1949, the principal 
deficiencies may be summarized as: (1) the absence of convincing 
evidence, (2) misconstruction of the law respecting “similar plans 
and specifications,” (3) the failure to provide for escalation in the 
sales price, (4) and the extremely liberal allowances fixed for national 
defense features. 

Section 502 (b) of the Merchant Marine Act, 1936, 49 Stat. 1996, 
as amended, sets out certain standards and limitations applicable to the 
amount of the construction differential subsidy. It provides that the 
reduction in the selling price of the vessel, that is, the subsidy, may 
equal “but not exceed” the excess of the bid of the shipbuilder con- 
structing the proposed vessel, excluding the cost of national defense 
features, over the “fair and reasonable estimate of cost” as determined 
by the Commission of the construction of the proposed vessel if it were 
constructed under similar plans and specifications in a representative 
foreign shipbuilding center. The section further provides that the 
construction differential shall not exceed 3314 percent of the con- 
struction cost of the vessel except that “in cases where the Commission 
possesses convincing evidence” that the actual differential is greater 
it may approve a differential not to exceed 50 percent of such cost 
upon the aflirmative vote of four members. In the special report 
of July 11, 1949, it was charged that not only did the Commission 
have no convincing evidence presented to it but that evidence of that 
character was not even in the possession of the staff of the Commis- 
sion making the recommendations. As your counsel points out, hear- 
ings were held by the Government Operations Subcommittee of the 
House Committee on Expenditures in the Executive Departments on 
the matters discussed in the report of this Office. On the matter of 
convincing evidence that Committee found (House Report No. 1423, 
8ist Congress) that the factual presentation of the Maritime Com- 
mission in the record of the hearings did not adequately support 
the subsidy determination; that the determinations reached by the 
Commission were supported by “meager evidence”; and that the 
subsidy determinations were based upon assumptions which were 
almost devoid of foundation and calculations replete with errors 
and inaccuracies. 
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The special report of this Office further charged that the Commis- 
sion misconstrued the term “similar plans and specifications” in sec- 
tion 502 (b) with the apparent purpose of increasing the subsidy pay- 
able by the United States Government. It was pointed out that the 
construction adopted by the Commission in 1948 was at variance with 
the manner in which the law had been construed and administered 
by the Maritime Commission since its amendment in 1938. Also, it 
was charged that the Commission itself made unsuccessful attempts 
to have the law amended. While the Committee did not undertake 
to decide whether the construction placed upon the law by the Com- 
mission was a proper one, the present Federal Maritime Board has 
decided, in the redetermination of the subsidy for the American Ex- 
port Lines’ vessels, that the estimate of foreign construction cost must 
be based upon a vessel built to American standards rather than foreign 
standards. In that case, even the American Export Lines Company 
seems to agree that such is the only proper interpretation of the law. 

Even though, as indicated above, the law specifies that the subsidy 
shall be the excess of the shipbuilder’s bid over the estimate of foreign 
construction cost, the Maritime Commission in fixing the subsidy for 
the superliner failed to include in the price for the vessel any pro- 
vision for escalation, although the shipbuilding contract itself was 
on an adjusted price basis. In other words, the price to be paid by 
the Government for building the superliner was subject to increase 
or decrease based upon Department of Labor indices. It is under- 
stood that the present Maritime Board agrees that the sales price to 
the applicant should have been subject to escalation. Accordingly, 
since the construction cost of the vessel actually has increased, there 
has been a violation of the terms of section 502 (b) to the extent that 
such increased construction cost will not be reflected, in any propor- 
tion, in the sales price for the vessel. 

The Commission had determined that the superliner possessed fea- 
tures in excess of those desired in a commercial vessel amounting to 
approximately $25,000,000. This determination was made by deduct- 
ing the cost of a so-called “commercial equivalent” from that of the 
superliner. The record shows, however, that most of the features 
covered by the national defense allowances for the vessel were con- 
nected with the speed of the vessel and that the United States Lines 
had expressed a desire from the very beginning to build a vessel for 
its own commercial purposes having, in substance, the speed of the 
superliner. In other words, the result is that the Government is pay- 
ing a substantial part of the construction cost of the superliner on the 
theory that its speed exceeds that necessary for commercial use, not- 
withstanding the fact that the operating company itself desired that 
speed in the belief that it would be economically feasible and desirable 
for commercial operation. 
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The Committee Report further stated: “There is evidence that the 
Commission disregarded its responsibilities by providing additional 
subsidy through the process of underclassifying commercial needs so 
as to promote a determination that certain commercial features were 
national defense features as contemplated by the act.” The Com- 
mittee also found : “In the case of the superliner, much of the amount 
allowed for national defense features resulted from construing the 
intent of Congress beyond what might be considered a reasonable in- 
terpretation of the actual wording of the statute.” 

As a general proposition, the Committee found that the contractual 
obligation between the Maritime Commission and the United States 
Lines was not the result of proper procedures as contemplated by the 
Congress in the Merchant Marine Act, 1936. The Committee recom- 
mended, in effect, that the Maritime Commission review the contract 
with the United States Lines in the light of the findings and conclu- 
sions of its report, and that all possible action be taken to prevent ex- 
cessive expenditures of public funds, 

On November 21, 1949, the President of the United States requested 
the Attorney General to make a study of the legal aspects of the 
matters discussed in the Committee report and to furnish him with 
recommendations for appropriate action. By letter of the same date, 
the President directed the Maritime Commission to cooperate with 
the Attorney General in this study and also requested to be advised 
by the Commission of the results of the review which the Hardy Com- 
mittee had recommended be made of the contracts with the ship op- 
erators. Then on March 30, 1950, the President addressed a further 
letter to the Chairman of the Maritime Commission stating that his 
attention had been called to the possibility there might be some mis- 
understanding concerning his letter of November 21, 1949; at that 
time he stated: 

* * * it was my feeling that the Commission's review should proceed in- 
dependently of the review being made by the Attorney General, and that it 
should cover not only the legal aspects of the awards, but extend to an appraisal 
of the basic data, the assumptions and computations underlying the contracts 
executed or about to be executed, as well. It seems to me desirable, for a num- 
ber of reasons, that this work proceed expeditiously, and I am again recom- 
mending it to your attention. Meantime, I hope that the Commission will take 
no correlative action which might jeopardize the legitimate interests of the 
Government in the event that it should be decided, after review, that the terms 
of sale of these vessels should be renegotiated. 

The President abolished the Maritime Commission by Reorganiza- 
tion Plan No. 21 effective as of May 24, 1950, and transferred its 
duties to the newly created Federal Maritime Board and the Maritime 
Administration, under the Department of Commerce. The perma- 
nent Federal Maritime Board was appointed in August 1950. It was 
generally understood that the new Board was undertaking to make 
the review requested by both the Hardy Committee and the President. 
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Accordingly, it was with considerable surprise that I noted the state- 
ment in your letter of May 6, 1952, that the decisions of the former 
Maritime Commission “may or may not have been sound.” You point 
out that the decision was not made by you or by anyone under your 
control. But it would seem that if the recommendations of the Hardy 
Committee and of the President of the United States had been con- 
scientiously followed during the past two years, there would not now 
be any doubt concerning the unsoundness of the decisions by the 
former Maritime Commission. Not only was the Commission thor- 
oughly repudiated, but it actually was abolished by the President 
within a short time after this Office and the Hardy Committee brought 
to light numerous deficiencies of administration and improper actions, 
particularly in connection with these subsidy determinations. It may 
be, of course, that the statement in your letter was merely intended 
to summarize the conclusion reached in the legal opinion of your 
counsel that no matter how unsound, unreasonable or erroneous the 
decisions of the Commission might have been, so long as they had 
“Jurisdiction” to make them, their action was final and conclusive and 
not subject to the effective review either by this Office or by the courts. 

There is perceived in the conclusion reached in the opinion, and in 
the reasoning by which that conclusion is arrived at, certain basic and 
far-reaching implications insofar as concerns the contractual au- 
thority of administrative tribunals of the nature of the former Mari- 
time Commission. In substance, the argument is made that every 
contract executed by the former Maritime Commission or by the 
present Maritime Board or by the Maritime Administration may not 
be questioned by this Office if only the subject matter of the contract 
is within the jurisdiction of the agency. There have been suggestions 
in the past by former chairmen and members of the Maritime Com- 
mission that their actions were clothed with that type of immunity, 
but this is the first time the contention has been squarely put to this 
Office. 

The legal opinion goes to great length in discussing the law appli- 
cable to the reviewability by the courts of administrative actions. 
You state that you have found the opinion persuasive but that if 
error therein is clearly demonstrated you shall be open-minded in the 
matter. Accordingly, I shall call to your attention certain basic mis- 
conceptions of law found in that opinion in the trust that you will 
appreciate the soundness of the position this Office has taken in this 
matter. 

The opinion refers to four distinctions which have been developed 
by the courts in considering cases of collateral attack upon actions 
by administrative agencies. These are stated to be: (1) situations 
in which there is a total absence of authority to make the determina- 
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tion and to take the consequent action; (2) situations within the au- 
thority of the agency but where the determination is ministerial in 
character and has been based upon an inadvertent error or clerical 
mistake; (3) situations in which the merits of an administrative 
action of a discretionary character or involving the exercise of ad- 
ministrative judgment, made within the conceded scope of its juris- 
diction, are attacked; and (4) situations in which the jurisdiction of 
the agency to make the determination depends upon its first making a 
preliminary exercise of administrative judgment as to the construc- 
tion of the governing statute or as to the existence of facts specified 
by the law to be prerequisite to its authority to take the challenged 
action. 

Your counsel summarily place the instant case in the fourth cate- 
gory and discuss the legal issues on that basis. However, it would 
seem that a little more thought and analysis should have been given 
to the class of cases falling in the second category typified by the 
case cited in the opinion, Wisconsin Central R. Co. v. United States 
(1896), 164 U. S. 190, 205. The portion of the court’s decision 
quoted. by your counsel is as follows: “* * * it has long been 
settled that the action of executive officers in matters of account and 
payment cannot be regarded as a conclusive determination when 
brought in question in a court of justice.” 

The case involved a determination by the Postmaster General under 
the terms of a statute enacted in 1873 of rates of compensation for 
the transportation of the mails. The appellant railroad claimed that 
it was not subject to the rate fixed by the Postmaster General under 
a construction of the statute which differed with the one placed upon 
the law by his predecessor; that thé Postmaster General was not em- 
powered to reverse the decision of his predecessor; and that the 
account with the railroad having been settled and paid could not be 
reopened. The court looked to the statute, decided that it properly 
should be construed as the Postmaster General had construed it and 
decided, on the merits, against the railroad. 

In discussing the question as to whether the determination of the 
former Postmaster General was reviewable, there are certain other 
portions of the court’s opinion, in addition to that quoted above, which 
are particularly applicable to the present case. For example, the 
court refers to United States v. Bank of Metropolis, 15 Pet. 377, 
in which the following statement was made: 

But if a credit has been given, or an allowance made, as these were, by the 
head of a department, and it is alleged to be an illegal allowance, the judicial 
tribunals of the country must be resorted to, to construe the law under which 


the allowance was made, and to settle the rights between the United States 
and the party to whom the credit was given. 
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And it observed: “No statute is necessary to authorize the United 
States to sue in such a case. The right to sue is independent of 
statute, and it may be done by the direction of the incumbent of 
the department.” 

Consider also the appropriateness of the following statement of 
principle by the court in that case: 

As a general rule, and on grounds of public policy, the government cannot 
be bound by the action of its officers, who must be held to the performance of their 
duties within the strict limits of their legal authority, where by misconstruction 
of the law under which they have assumed to act, unauthorized payments are 
made. Whiteside v. United States, 93 U. S. 247; Hawkins v. United States, 96 
U. S. 689, and cases before cited. The question is not presented as between 
the government and its officer, or between the officer and the recipient of such 
payments, but as between the government and the recipient, and is then a 
question whether the latter can be allowed to retain the fruits of actions not 
authorized by law, resulting from an erroneous conclusion by the agent of the 
government as to the legal effect of the particular statutory law under or in 
reference to which he is proceeding. 

As indicated above, your counsel refer to the class of cases typified 
by the Wisconsin Central Railroad case as involving “situations within 
the authority of the agency but where the determination is ministerial 
in character and has been based upon an inadvertent error or clerical 
mistake.” (Page 19). Can a misconstruction of the law resulting 
in an overpayment of public funds properly be described as an 
“inadvertent error or clerical mistake”? While there is some lan- 
guage in the decision indicating that the former Postmaster General 
made a “mistake” in construing the law as he did, that is the same 
kind of “mistake” that the Maritime Commission made, for example, 
in attempting to increase the subsidy by applying foreign standards 
in estimating the foreign construction cost of the vessel. 

On page 63 of their opinion, your counsel state that another rule 
applies where the function of the agency involves the exercise of 
discretion. They say, “Where discretion is delegated, the cases have 
held the Government to be bound, at least to the same extent as are 
private litigants where no constitutional issues are involved and 
appellate review is not authorized.” The fact is, of course, that 
the statute in the Wisconsin case involved an exercise of discretion 
as to how the law should be properly construed and how the rates 
of compensation should be properly fixed. And, in a sense, every 
executive official who administers a statute and executes contracts 
in the course of such administration has been inherently granted 
a certain amount of discretion. But, nevertheless, if the law pre- 
scribes the extent to which that official may spend public money and 
he transcends the limits of that authority, he does not—as will be 
later shown—obligate the United States by his action. 

As I have stated previously, determinations of subsidies and national 
defense allowances are essentially matters involving payments of pub- 
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lic moneys. All the reasons of “public policy” referred to by the 
Supreme Court in the Wisconsin Central Railroad case are present in 
this type of determination. As the court said, the question presented 
is whether the recipient may be allowed to retain the “fruits of actions” 
resulting from erroneous constructions of the law. In the instant 
case, the misconstruction of the law relating to “similar plans and 
specifications” increased the subsidy by several million dollars and the 
failure to give proper consideration to the escalation feature increased 
it by several more million dollars. The question is whether a court 
would allow the recipient, the United States Lines, to retain the fruits 
of that action. 

The opinion does cite several cases involving payments where the 
courts refused to inquire into the merits of the adjudication of claims 
by the administrative tribunal to which the authority to settle had been 
legislatively delegated, e. g., United States v. Great Northern Ry. Co. 
(1932), 287 U.S. 144; Butte Anaconda and Pacifie Railroad v. United 
States (1933), 290 U. S. 129. In those cases, the courts decided that 
the statutes in question had granted to the Interstate Commerce Com- 
mission virtually all the power and authority of a judicial tribunal to 
settle and adjust claims of the character there involved. Thus, the 
Commission is referred to as “a special tribunal to hear and determine 
the claims presented.” (290 U.S. 143). But, in each of those cases 
the court found in the statute under which the Commission was op- 
erating an intent to confer final authority upon the Commission with 
respect to those particular determinations. Your counsel have em- 
phasized the pertinent language of the court in the Butte Anaconda 
case which was: 

Since authority to pass upon the meaning of the word “deficit,” and upon each 
of the other questions of construction, is essential to the performance of the duty 
imposed upon the Commission, and Congress did not provide a method of review, 
we hold that it intended to leave the Government, as well as the carrier remedi- 
less whether the error be one of the fact or of law. 

Your counsel conclude upon the basis of their examination of the 
law (page 69) that: 

The Courts would not review the merits of any of the Commission’s determina- 
tions of fact or its construction of the statutes which it alone was authorized to 
administer, 

Acceptance of this proposition would mean that the Congress con- 
ferred upon the Maritime Commission by the Merchant Marine Act, 
1936, final and conclusive authority with respect to all determinations 
of fact or of law in matters administered under that statute or under 
any other statute administered by the Commission. It would mean 
that the Commission could avoid the intended purpose of a law, dis- 
regard legislative history as a guide to statutory meaning and other- 
wise assume to itself practically all-inclusive powers over the matters 
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covered by its “jurisdiction.” So long as fraud or bad faith could not 
be found, and proven, neither the courts nor this Office could inquire, 
with a view to disturbing the Commission’s decision, into the merits 
of the action taken. Millions of dollars could be spent for purposes 
never contemplated by the Congress and for which no authority was 
intended. Frankly, I am astounded that an executive agency would 
claim such authority in the absence of express statutory terms, but I 
am gratified that the opportunity has been presented to have any doubt 
settled once and for all. And, I might say at this point, if I thought 
even vaguely that the General Accounting Office was so devoid of power 
over the expenditures of the Maritime Commission or its successor 
agencies, I should immediately request the Congress to enact legisla- 
tion to restore the controls which I am sure the Congress has never 
given away. 

This proposition brings into focus the terms of the Merchant Marine 
Act, 1936, itself. Section 207 imposes a limitation, referred to above, 
upon the authority of the General Accounting Office to disallow credit 
for expenditures of the Maritime Commission. A disallowance of 
credit can properly be made only in connection with an unauthorized 
or illegal payment. But under the reasoning of your counsel, it is 
difficult to conceive how an “illegal” payment could ever be made by 
the Commission. 

The disallowance limitation in section 207 refers, in substance, to 
all expenditures shown to be necessary because of the business nature 
of the activities of the Commission. Certainly such limitation could 
never have been intended to apply to violations of the terms, limita- 
tions, restrictions or legislatively prescribed standards of the Merchant 
Marine Act, 1936, itself. It must be presumed that the Congress 
intended that act to constitute the very charter of the Commission 
and violations of its limitations to be comparable to acts which by 
a corporation would be ultra vires. It must be further presumed 
that by empowering this Office to audit all the financial transactions of 
the Commission, with power and authority to disallow credit, the 
Congress retained in the legislative branch the final control over 
the expenditures of the Commission in all but the limited class of 
payments where the broader authority was expressly conferred. 

This Office has examined all the authorities cited by your counsel 
in support of the proposition that the courts would refuse to examine 
the merits of the decisions made by the former Commission. Neither 
in those nor in other authorities examined can there be found any 
one decided case which could be said to conclude the issue here. In 
fact, the one conclusion to be drawn from the cases is that “courts 
exercise a wide and at times an almost unpredictable jural freedom 
in reviewing administrative action.” Black, “The Jurisdictional Fact 
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Theory and Administrative Finality” (22 Cornell L. Q. at pages 
515-516) quoted on page 41 of your counsel’s opinion. Your counsel 
also point out that the limitations upon the reviewing power of the 
courts are, and in the last analysis must be, self-imposed ones, and so 
have varied widely. (Page 40 of the opinion). 

The Administrative Procedure Act, 60 Stat. 237, provides for 
judicial review of certain types of administrative action and, in 
fact, grants a right of review to persons adversely affected by any such 
action within the meaning of any relevant statute. See section 10 (a), 
60 Stat. 243. Such review will obtain with respect to any agency ac- 
tion—defined, among other things, as including grants of money or 
assistance (section 2g), 60 Stat. 239—provided the applicable statutes 
do not preclude judicial review or the agency action is not by law com- 
mitted to agency discretion (section 10). Subsection (e) of section 
10 provides that the reviewing court “shall decide all relevant questions 
of law, interpret constitutional and statutory provisions,” and shall 
“hold unlawful and set aside agency action, findings, and conclusions 
found to be (1) * * * an abuse of discretion, or otherwise not 
in accordance with law; * * * (3) in excess of statutory jurisdic- 
tion, authority, or limitations * * *.” 

Section 10 of said act has been held to be merely declaratory of 
the existing law of judicial review. Olin Industries, Inc. v. National 
Labor Relations Board, 72 ¥. Supp. 225; Brisbois v. ag 5 F. Supp. 
13. However, it can be seen from a rez alien of the statutory provisions 
that a person entitled to judicial review within the meaning of sec- 
tion 10 (a) might well be successful in having a court set aside a 
subsidy determination which was based upon a misconstruction of 
the statute. Certainly, the indications are that a court would at 
least examine the merits of the allegations against agency action. 
If it does, this Office feels a court would find that the sales contract 
is not binding upon the United States. 

In Estep v. United States, 327 U. S. 114, there was involved the 
question of whether the court would review an order issued under 
the Selective Service Act. The court pointed out that the act made 
no provision for judicial review and that section 10 (a) (2) of the 
act gave finality to decisions of the local board, except where appealed 
under statutory regulations. However, the court said: 

Thus we start with a statute which makes no provision for judicial review 
of the actions of the hocal boards or the appeal agencies. That alone, of 
course, is not decisive. For the silence of Congress as to judicial review 
is not necessarily to be construed as a denial of the power of the federal courts 
to grant relief in the exercise of the general jurisdiction which Congress has 
conferred upon them. American School of Healing v. McAnnulty, 187 U. 8S. 94; 
Gegiow v. Uhl, 239 U. 8S. 3; Stark v. Wickard, 321 U. 8. 288. Judicial review 
may indeed be required by the Constitution. Ng Fung Ho v. White, 259 U.S. 276. 
Apart from constitutional requirements, the question whether judicial review 


will be provided where Congress is silent depends on the whole setting of the 
particular statute and the scheme of regulation which is adopted. Switchmen’s 








706 DECISIONS OF THE COMPTROLLER GENERAL [31 


Union v. Mediation Board, 320 U. 8. 297, 301. And except when the Constitution 
requires it, judicial review of administrative action may be granted or withheld 
as Congress chooses. 

In this latter connection, see also Fitzgerald v. Douds, 167 Fed. 714. 

Thus, in the las€ analysis, the question of whether the courts will 
review the legal conclusions of the Commission depends, as your 
counsel seem to agree, upon whether the Congress intended to confer 
upon the Commission final authority with respect to such determina- 
tions. In my letter of April 21, 1952, I stated that in the rare instances 
where the Congress has seen fit to grant that type of authority it 
used language which required no construction. One of the rare 
instances to which I had reference was in connection with the author- 
ity of the Maritime Commission to settle insurance losses. The act 
of June 29, 1940, 54 Stat. 691, added a new subtitle to the Merchant 
Marine Act, 1936, covering marine and war-risk insurance and pro- 
vided, in part: 

The Commission in the administration of this subtitle is authorized to adjust 
and pay losses, compromise and settle claims whether in favor of or against the 
Government, and to pay the amount of any judgment rendered in respect to 
any suit or settlement agreed upon in respect to any claim. The determinations 
of the Commission with respect to adjustment, compromises, settlements and 
payments hereunder shall not be subject to review by any other executive or 
accounting officer of the Government. Italics supplied. 

Under that subtitle of the 1936 act, as it existed during World War 
II, the General Accounting Office was precluded from reviewing the 
determinations of the Commission in the adjustment and settlement 
of these insurance losses. However, in 1947 this subtitle was repealed, 
and in 1949 proposals for similar legislation were submitted to the 
Congress. Included in the bills as originally introduced were 
so-called “finality” clauses. This Office voiced strenuous objection both 
in reports to the Congressional committees and in the testimony on the 
bill. See Hearings on War Risk and Certain Marine and Liability 
Insurance before the Subcommittee on Maritime Affairs, House Com- 
mittee on Merchant Marine and Fisheries, Part 2, pp. 232-246. In 
its report (House Report No. 2846, 81st Congress), the Committee 
quoted the following portion of my report on the bill. 

Experience with the Contract Settlement Act of 1944 (58 Stat. 649), for 
instance, has demonstrated that an audit limited to instances involving fraud 
is relatively ineffectual. The danger of such a finality provision is greatly 
increased when made to apply to legislation which delegates to administrative 
officials broad authority and discretion with respect to the extent to which the 
Government is to become obligated to spend millions of dollars as in the case 
of the present proposed legislation. While the proposed legislation contains 
some standards or limitations, they are very broad in scope, and I seriously 
question the wisdom of releasing to an administrative body such complete control 
over the expenditure of public funds for any phase of governmental activity. 

The proposed legislation, if enacted, would become a part of the Merchant 
Marine Act, 1936, as amended, section 207 of which provides as follows: 

“The Commission may enter into such contracts, upon behalf of the United 
States, and may make such disbursements as may, in its discretion, be necessary 


to carry on the activities authorized by this Act * * * in the same manner 
that a private corporation may contract within the scope of the authority con- 
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ferred by its charter. All the Commission’s financial transactions shall be 
audited in the General Accounting Office according to approved commercial 
practice as provided in the act of March 20, 1922 (42 Stat. 444): Provided, 
That it shall be recognized that, because of the business activities authorized 
by this Act, the accounting officers shall allow credit for all expenditures shown 
to be necessary because of the nature of such authorized activities, notwith- 
standing any existing statutory provision to the contrary * * *.” 

It is believed that this section of the Merchant Marine Act is sufficiently 
broad to permit the Commission to carry out without undue hindrance any 
business function. including the function of providing insurance should the right 
to provide same be granted. Furthermore, the Government is entitled to an 
independent review of legal questions arising in connection with payments made 
by departmental officials. This principle has been implicit in the statutes of 
the United States at least since the year 1868. The existing legislation with 
respect to the jurisdiction of the General Accounting Office to audit the Mari- 
time Commission’s accounts serves to protect the Government against the possi- 
bility of arbitrary and illegal action in connection with its financial transactions. 
This protection is equally as necessary and desirable in connection with insur- 
ance matters as with any others and should not be rendered nugatory by an 
unwise and unnecessary finality provision. 

The Committee expressed itself as concurring with these views and 
deleted the “finality” provision. See Public Law 763, approved Sep- 
tember 7, 1950, 64 Stat. 773. 

So, in the matter of claims for losses under marine and war-risk 
insurance policies, the Congress has made its intention with respect to 
the finality of administrative decisions absolutely clear. Yet, fol- 
lowing the argument and reasoning of your counsel, there was no 
need for the finality provision in the 1940 statute which the Congress 
has now specifically and deliberately refused to reenact. That is to 
say, if neither the courts nor this Office have any authority to “review 
any of the Commission’s determinations of fact or its construction of 
the statutes which it alone was authorized to administer,” what sig- 
nificance could be attributed to statutory language containing express 
authority to make final decisions of fact and/or law? By all logic 
and precepts of statutory construction, it is not to be concluded that 
authority which the Congress confers so rarely and so reluctantly 
upon executive departments with respect to the expenditure of public 
funds was impliedly granted in the field of construction subsidies or 
national defense allowances, where millions of dollars are involved in 
each determination. 

Perhaps reference should be made to certain statutes wherein the 
Congress has clothed administrative determinations of fact and law 
with the kind of finality your counsel feel was granted to the Maritime 
Commission. 

(a) Section 385 of the Agricultural Adjustment Act of 1938, 
52 Stat. 68, provides: 

The facts constituting the basis for any Soil Conservation Act payment, parity 
payment, or loan, or the amount thereof, when officially determined in conformity 
with the applicable regulations prescribed by the Secretary or by the Com- 
modity Credit Corporation, shall be final and conclusive and shall not be review- 
able by any other officer or agency of the Government. (7 U.S. C. 1385.) 
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(b) The Renegotiation Act of 1951, 65 Stat. 7, 12, provides in sec- 
tion 105 (a) that an order determining the amount, if any, of excessive 
profits shall be final and conclusive and shall not be subject to review 
or redetermination by any court or other agency. 

(c) The Contract Settlement Act of 1944, 58 Stat. 649, dealing with 
the settlement of claims arising from terminated war contracts pro- 
vided that any settlement “made by agreement” or “made by determi- 
nation without agreement” shall be final and conclusive to the extent 
that it shall not be “reopened, amended, modified, set aside, or dis- 
regarded by any officer, employee, or agent of the United States or in 
any suit, action, or proceeding except as provided in this Act.” 

(d) The Act of May 29, 1945, 59 Stat. 225, authorizes the Secretary 
of War [the Army] to consider, ascertain, adjust, determine, settle, 
and pay claims of military personnel for damage to or loss of personal 
property incident to their service and provides that any such settle- 
ment “shall be final and conclusive for all purposes, notwithstanding 
any other provision of law to the contrary.” 

(e) The Act of July 3, 1943, 57 Stat. 372, authorized the Secretary 
of War [the Army] to settle certain types of property and personal 
injury claims and provides such settlement “shall be final and con- 
clusive for all purposes, notwithstanding any other provision of law 
to the contrary.” 

(f) The Department of Defense Appropriation Act, 1952, 65 Stat. 
425, provides funds for certain emergencies “to be expended on the 
approval or authority of the Secretary of the Army, and for such pur- 
poses as he may deem proper, and his determination thereon shall be 
final and conclusive upon the accounting officers of the Government 
and payments from this appropriation may, in the discretion of the 
Secretary of the Army, be made on his certificate that the expenditures 
were necessary for confidential military purposes * * *,” 

(g) The Act of December 5, 1945, 59 Stat. 596, 34 U. S. C. 600a, 
authorizes the Secretary of the Navy to compromise and settle claims 
for damages cognizable in admiralty to United States property and 
provides that the settlement or compromise shall be final and con- 
clusive for all purposes. 

(h) The Mustering-Out Payment Act of 1944, as amended, 58 Stat. 
$, 10, provides that decisions of the Secretaries of War and Navy 
“shall be final and not subject to review by any court or other Govern- 
ment official.” 

Similar statutes may be found in the fields of employees’ compen- 
sation awards (5 U.S. C. 787), railroad retirement benefits (45 U.S. C. 
228} (b)), social security benefits (42 U. S. C. 405 (h) ), tariff duties 
(19 U.S. C. 1514, 1515), internal revenue matters (26 U. 8. C. 3790), 
and veterans’ benefits (38 U. S. C. 1la-2; id. 808; id. 701). 
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These statutes pertain to matters of “payment and account.” See 
Wisconsin Central Ry. v. United States, supra. They specifically and 
undeniably exempt from review determinations of fact and in some 
instances conclusions of law. But, they illustrate that where the ex- 
penditure of public moneys is involved—as contrasted to the regula- 
tory functions performed by the Interstate Commerce Commission, the 
Postmaster General, the Secretary of the Interior and others discussed 
in the opinion of your counsel—the Congress generally does not leave 
to implication or interpretation matters upon which the determinations 
of executive agencies are to be above review by either the courts or 
this Office. 

Section 502 (b) expressly limits the granting of a construction 
subsidy in excess of 3314 percentage to “cases where the Commission 
possesses convincing evidence that the actual differential is greater 
than that percentage.” In connection with this specific statutory 
requirement your counsel maintain that a court would not review the 
merits of the Commission’s determination “even for the purpose of 
ascertaining whether there was any evidence to support the Commis- 
sion’s determination” (page 69). At the same time it is conceded 
(page 31) that the existence of “convincing evidence” was prerequisite 
to the authority to execute the subsidy contract. 

The facility with which the counsel dispose of this issue is attribut- 
able to their basic conclusion that any evidence—regardless of how 
deficient, how irrelevant, how inaccurate or how unconvincing it might 
be—would satisfy the statutory prerequisite if only the four commis- 
sioners who voted for the subsidy would testify it was “convincing” to 
them. I would not question the assumption that they would so testify, 
but I do take issue with the subjective standard applied to the term 
“convincing evidence” as employed in section 502 (b). 

The statute does not say “provided four Commissioners are con- 
vinced” but rather refers to cases where “the Commission possesses” 
convincing evidence. Thus, the form of the language itself is some 
indication that the Congress had in mind a quantum of evidence which 
upon reasonable analysis and with an exercise of reasonable judgment 
would convince a member of the Commission. 

Your counsel refer to an opinion by a former General Counsel of 
the Commission (page 39) wherein it was stated: 

A determination that the construction differential in this case is actually 45 
per cent comes, of course, within the discretion of the Commission itself and 
whether or not the present record contains convincing evidence of this fact must 
be determined by each Commissioner. 

It is true that evidence which would convince one Commissioner 
might well fail to convince another. That is what causes “hung jury” 
cases in the courts. To that extent the individual Commissioners are 
the sole judges of the sufficiency of the evidence, and whatever stand- 

225273°—53——47 
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ards they wish to apply to the evidence are subjective in nature. But 
there would seem to be inherent in the statutory requirement an ob- 
jective standard as well. That isto say, until the quantity and quality 
of the evidence passes beyond the boundary set by this objective stand- 
ard no individual Commissioner would be entitled legally to be con- 
vinced. By analogy, that is the general rule followed by the courts in 
withdrawing civil cases from the jury. See discussion in Pennsyl- 
vania R. Co. v. Chamberlain, 288 U. S. 333, 339-343. 

A court would not be expected to weigh the sufficiency of the evi- 
dence to determine whether upon all the evidence it would have reached 
the same conclusion and approved a subsidy of 40.52 percent. Penn- 
sylvania Co. v. United States 236 U.S. 351; Manufacturers Ry. Co. v. 
United States 246 U.S. 457. Such a question would, of course, be one 
of fact and the court properly should not substitute its judgment for 
that of the Commissioners. Nor would this Office attack the legality 
of an administrative determination for the same reason. However, 
in view of the legislative history of the 1936 act indicating the reluct- 
ance with which the Congress conferred any authority to grant subsi- 
dies in excess of 3314 percent, I feel strongly that to meet the statu- 
tory prerequisite something more is required than a mere statement by 
the four Commissioners that there was evidence which convinced 
them. In fact, at one point in their opinion, your counsel seem to 
agree. It is stated (page 84) that the courts “would review the evi- 
dence only so far as necessary to determine whether there was any 
substantial evidence by which the members of the Commission could 
have been so convinced.” [Italics supplied. ]} 

There are numerous statutes which expressly require that admin- 
istrative findings be supported by “substantial” evidence. When 
brought into issue in a court, the question in such cases is not whether 
the individual members regarded the evidence as substantial but 
rather is whether there is such relevant evidence “as a reasonable 
mind might accept as adequate to support a conclusion.” See Wiila- 
point Oysters v. Ewing, 174 Fed. 676; Consolidated Edison Co. v. 
N. L. R. B., 305 U. S. 197, 229. While these court decisions are not 
directly applicable here, they do indicate a tendency to apply an ob- 
jective, rather than a subjective, standard to a statutory requirement 
calling for a certain amount of evidentiary support. 

The fact of the matter is, of course, that the four Commissioners 
who voted for the subsidy in this case had very little conception of 
what the law required for a proper and legal determination. Con- 
sider, for example, the occasion when the then chairman of the Com- 
mission sent a telegram to one of the members requesting him to re- 
turn to vote on the construction subsidy for the American Export 
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Lines vessels, pointing out that four affirmative votes would be neces- 
sary since the subsidy exceeded 3314 percent. The Commissioner 
replied stating that he was convinced that the differential was equal 
te or greater than 50 percent and added: 

If necessary wire to me the evidence presented by the staff of the Commission 
so that I may comment with respect to each relevant factor and add thereto any 
additional factors which convinced me. 

Another Commissioner voted “reluctantly” on the subject of es- 
calation in connection with the subsidy determination in the present 
case. His affirmative vote was supposed to be based upon “convincing” 
evidence. Your counsel have strained to ascribe to the word “re- 
lnctance” some meaning which would not constitute this statement 
cf the Commissioner an admission that the evidence did not convince 
him. However, on this point your counsel apparently were not in 
agreement. The Maritime General Counsel expressed the opinion 
that the Government should assume the Commissioner not to be con- 
vinced, at least to this limited extent, whereas the Solicitor of the 
Department of Commerce maintained that the statement of the Com- 
missioner did not impair the validity of his vote. 

The position which the Maritime General Counsel takes on this 
point raises Turther doubt with respect to his opinion that the con- 
tract with the United States Lines is nevertheless valid. He appar- 
ently concludes that the courts might hold illegal the portion of the 
contract covered by the “escalation” phase of the Commission’s de- 
termination and yet enforce the “legal portion of the vessel sales 
contract implying a promise by U. S. Lines to pay its share of the 
escalation.” He states, however, that “no case in point has been 
found.” 

The opinion quotes the law on this point as it is found in the Re- 
statement of the Law of Contracts. (Sec. 607): 

Except as this rule is qualified by the rules stated in §§$ 578, 599-605, where 
any part of a bilateral bargain is illegal, no promise can be enforced unless not 
only that promise is legal but a corresponding legal promise is, by the terms of 


the bargain, apportioned as consideration therefor, nor even in that case if the 
illegal portion of the bargain is an essential part of it. 


The Comment states: 


* * * Tf the legal portion of a bilateral bargain is severable, legal promises 
on two sides being apportioned to one another, and the illegal portion of the 
bargain does not go to its essence, the legal part may be enforced. If the illegal 
portion of the bargain is essential the difficulty in the way of recovery is in- 
superable. It is a violation of the terms of the bargain to compel either party 
to perform a fraction thereof or to be subjected to damages for so doing. 

b. If the apportioned legal part of the bargain is originally executory on both 
sides, performance on one side has the same effect in making the promise of the 
agreed exchange enforceable as if the consideration had been executed when 
the bargain was made. And even though a bargain at its inception is indi- 
visible it may be subsequently severed by performance of part so that a right 
to the value of that part may be recovered. 
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The Maritime General Counsel reasons that since partial illegality 
in a matter not going to the essence of the bargain will not vitiate the 
whole contract and since the item of escalation amounts to only about 
$2,000,000, the courts would not strike down the entire contract. How- 
ever, the courts will not undertake in such situations to make a bar- 
gain which the parties could have made but did not. The record indi- 
cates how close it was whether U. S. Lines even would pay the sales 
price for the vessel fixed by the Commission. See, for example, the 
statements quoted on page 76 of your counsel’s opinion where the 
counsel for U. S. Lines referred to the sales price as “astronomical” 
and the President of the company stated that “the question of escala- 
tion is an extremely difficult one for us to handle with our Directors, 
because * * * our company has a limited net worth.” 

If the courts should find as indicated that the Maritime Commission 
had no “jurisdiction” to leave out of the sales price the proper provision 
for escalation, it is difficult to see how a promise to pay the $2,000,000 
could be implied. The company had refused to agree to pay that 
amount originally where a promise to do so would have “convinced” 
the “reluctant” Commissioner that the differential was proper. 

The opinion of your counsel summarizes the evidence which the 
Commission possessed and concludes that there is no question but 
that the Commission had “some evidence” that the differential was 
as high as 40.52 percent. It is stated, however, that whether such 
evidence was good or bad and whether it would be convincing to a 
court is beside the point. This proposition is rested upon the view 
that a court would hold the jurisdiction of the Commission to be 
fulfilled if it had any evidenee which, to it, was convincing. So, 
essentially, the question again revolves about whether the standard 
to be applied to the evidence was intended to be an objective or a sub- 
jective one. 

If a court should decide, as I believe the Congress intended, that the 
evidence should be sufficiently strong to lead four members of the 
Maritime Commission, exercising a reasonable degree of judgment 
after reasonable analysis, to the belief and conviction that the differ- 
ential was 40.52 percent, I have little question as to the court’s final 
decision. It would not seem necessary to discuss in detail the evidence 
actually before the Commission and upon which the subsidy was 
based. An analysis of the evidence was made in the audit of the 
transaction by the General Accounting Office and I concurred with- 
out reservation in transmitting to the Congress the special report of 
July 11, 1949, with the conclusion expressed therein that “not only 
was no such [convincing] evidence presented to the Commission as 
a body in the cases discussed in this report, but it was not even in the 
possession of the staff of the Commission making the recommenda- 
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tions.” This position was fortified by the conclusions of the Hardy 
Committee reached only after extensive hearings where representa- 
tives of both the Commission and of this Office were given full oppur- 
tunity to testify. 

While I appreciate the two cases are different, I deem it pertinent 
to refer to the redetermination of subsidy in case of the American Ex- 
port Lines’ vessels. The original determination of 45 percent was 
made on the basis that the Commission possessed “convincing evi- 
dence” that that was the differential between the foreign and domestic 
cost of building the vessels. 

After over a year of restudy, hearings and recalculations by the pres- 
ent Maritime Board, in which Export Lines was accorded full op- 
portunity to present whatever evidence it had available, it was deter- 
mined that the proper subsidy differential should have been 27.07 
percent—or a difference in the proper sales price of the two vessels of 
about $12,000,000. It is obvious that the Commission had no “con- 
vincing” evidence in the Export case and I am sure that any redeter- 
mination that is made in the present case would reach the same result. 

In the view of this Office, the strongest basis for refusing to recog- 
nize the subject contract as binding is the misconstruction by the Mari- 
time Commission of the term “similar plans and specifications” in sec- 
tion 502 (b) of the statute. This phase of the matter is considered 
very briefly by your counsel on pages 93B and 93C of their opinion. 
Their conclusion is that even though the Commission’s decision might 
be erroneous, it was within its jurisdiction and “the doctrine of finality 
extends to mixed questions of law and fact involving an interpretation 
of the statute administered by the agency.” 

First, it is difficult to see how this question could be regarded as a 
“mixed question of law and fact.” The question is solely one of law. 
In connection with the redetermination of the construction subsidy 
and national defense allowances in the case of the Export vessels, the 
staff of the Maritime Board posed the question very succinctly, under 
the heading “ISSUES OF LAW,” as being: 

In the redetermination by the Board of the respective vessels sales prices, 
must the Board’s estimate of the foreign construction cost of the proposed ves- 
sels be estimates of the vessels built to American standards or may it be based 
upon the cost of the vessels if built to foreign standards? 

The decision reached by the Board was: “American standards.” Even 
Export seemed to agree on this point as their answer to the question 
was: 


Estimate must allow for comparison of the cost of building vessels to similar 
standards here and abroad. 


The Federal Maritime Board’s decision on this question apparently 
was based on a memorandum dated September 13, 1951, from the Mari- 
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time General Counsel to it in which the General Counsel stated his 
opinion on “The ‘Similar’ Ship Issue” as: 

In my opinion section 502 (b) of the Act requires that the vessel sales price be 
predicated upon the estimated cost of building the ship in a foreign shipbuilding 
center to meet applicable American statutory and regulatory standards, 

In support of this opinion the Maritime General Counsel goes to 
considerable length in discussing the statutory language, the legisla- 
tive background of the term in question, the history of its administra- 
tive construction, the history of the Congressional consideration of 
the issue, and the applicable doctrines of statutory construction. The 
concluding paragraph of this discussion reads : 

In my opinion the above aids to the proper construction of the word “similar” 
with reference to predicating the calculation of subsidy upon the estimated cost 
of the foreign counterpart built to cheaper foreign standards, would and properly 
should be applied by the courts. Consequently, it is my opinion that the hypo- 
thetical counterpart vessel upon which the amount of subsidy is based must be 
one meeting applicable American standards although its component equipment, 
machinery, electric system, etc., need only be similar to and not identical with the 
material that is used in building the subsidized vessel in the American yard. 
[Italics supplied.] 

The emphasized portion of the above paragraph gives rise, it seems 
to me, to this pertinent question: Under the view taken in the legal 
opinion respecting the validity of the contract covering the S. S. 
United States, how could the question of the proper construction of the 
statute ever be considered by a court? I refer particularly to those 
portions of the opinion which hold to the proposition that the courts 
would not review the merits of any of the Commission’s constructions 
of the statutes. See, for example, pages 69 and 93. But, as has been 
previously pointed out, the courts stand ready to correct administra- 
tive action based upon a misconstruction of the law. See, in addition 
to authorities previously cited, Baltimore & Ohio R. Co. v. United 
States, 298 U.S. 349, 358-359 ; Perkins v. Elg, 307 U.S. 325, 349 ; Jnter- 
state Commerce Commission y. Northern Pac. Ry. Co., 216 U.S. 538; 
Medbury v. United States, 173 U.S. 492; Sanford v. Sanford, 139 U.S. 
642. 

The fact that the administrative decisions of the Maritime Com- 
mission have been carried forward into a contract with the United 
States Lines does not alter the situation. It is a well settled rule that 
administrative determinations based upon a misconstruction of the 
law do not constitute an estoppel against the Government. Thus, in 
Walker-Hill Co. v. United States, 162 Fed. 259, a tax case involving 
a claim for a “drawback,” the court held that a letter from the Alcohol 
Tax Unit of the Internal Revenue Service advising plaintiff that egg- 
nog was unfit for beverage purposes did not estop the Government 
from thereafter asserting that eggnog was a beverage, stating: 


The letter of the Alcohol Tax Unit may not be wholly ignored. It makes us 
pause in our determination that the instant product was a beverage. The Alco- 
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hol Tax Unit is presumably expert in its judgment as to whether an item is 
within or without the statute. Its determination ought to have been, and prob- 
ably was, a considered and experienced one. But, evidently, this action must have 
been the result of a slip-up, or the Government has since changed its viewpoint 
as to what constitutes a beverage. It has completely reversed its position. 

The rule that an administrative determination such as that appearing in the 
Unit's letter, does not constitute an estoppel against the Government, is a well- 
settled one. Utah Power & Light Co. v. United States, 243 U. 8. 389, 37 S. Ct. 387, 
61 L. Ed. 791; United States v. City and County of San Francisco, 310 U. 8. 16, 60 
S. Ct. 749, 84 L. Ed. 1050. It never gives a satisfactory, reassuring feeling, how- 
ever, for the Government to repudiate the act of one of its agents performed in 
the course of his duties. The rule against estoppel, however, is based upon the 
assumption that the Government’s welfare, being of greater importance, out- 
weighs individual injustices in particular cases [Italics supplied]. 


And, in United States v. City and County of San Francisco, 310 U.S. 
16, involving a contract between the City of San Francisco and a public 
utilities corporation covering the sale of power, the court said: 

A substantial part of the City’s argument rests upon its claim that the Depart- 
ment of the Interior in the period from 1913 to 1937 construed section 6 to forbid 
no more than sale of power for resale. We are asked to accept these administra- 
tive interpretations. And in addition the City suggests that conduct of the De- 
partment, of which these interpretations were a part, is sufficient to create an 
estoppel against the Government. * * * We cannot accept the contention 
that administrative rulings—such as those here relied on—can thwart the plain 
purpose of a valid law. As to estoppel, it is enough to repeat that “... the 


United States is neither bound nor estopped by acts of its officers or agents in 


entering into an arrangement or agreement to do or cause to be done what the 
law does not sanction or permit.” 


Also, see United States v. Leitner et al., 86 F. Supp. 628; Utah Power 
and Light Co. v. United States, 243 U.S. 389. 

The language of Mr. Justice Frankfurter in his dissenting opinion 
in United States v. Bethlehem Steel Corporation, 315 U. S. 289, aptly 
describes the lack of authority in Government officials to bind the Gov- 
ernment by a contract not conforming to the statute under which it is 
executed : 

* * * The United States with all its might and majesty never makes a con- 
tract. To speak of a contract by the United States is to employ an abstraction. 
We must not allow it to become a blinding abstraction. Contracts are not made 
by 130 million Americans but by some official on their behalf. Because the na- 
tional interest is represented not by the power of the nation but by an inividual 
professing to exercise authority of vast consequence to the nation, action by 
Government officials is often not binding against the Government in situations 
where private parties would be bound. * * * 

It is suggested in the legal opinion of your counsel that both parties 
to the contract have materially changed their positions “in complete 
reliance upon the finality of the multi-million dollar contracts” and 
that, in such circumstances, the courts would “look for any reasonable 
avenue by which to maintain, so far as possible, commercial contract 
and administrative stability in this setting while at the same time com- 
plying with accepted legal principles.” The questionable nature of this 
contract was fully known to all concerned three years ago. The spe- 
cial report of July 11, 1949, and the hearings and report of the Hardy 


Committee accomplished that. So, everything that has been done dur- 
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ing the past three years by either party has been done with that knowl- 
edge. So far as concerns the U. S. Lines the oft-quoted statement of 
Mr, Justice Holmes—“Men must turn square corners when they deal 
with the Government” (Rock Island A & L R. Co. v. United States, 
254 U. S. 141, 143)— is a complete answer to any objection they might 
make to a repudiation of this contract by the Government. 

In connection with the allowances for “national-defense features” of 
almost $25,000,000 I refer to the comments in the Audit Report of the 
Federal Maritime Board and Maritime Administration for the Fiscal 
Year Ended June 30, 1951, recently submitted to the Congress. It was 
there stated : 


Many of the features now in the superliner, particularly with respect to the 
speed of the vessel, were inherent in the original proposal of the United States 
Lines Company. That is to say, the Company had expressed the desire, as far 
back as March 26, 1946, to develop and build—on its own account and without 
expectation that the Government would pay for any “national defense features”— 
“the greatest passenger ship in the world, a ship which will exceed in speed, com- 
fort, and service any vessel in existence today” and stated that “we have come 
to the conclusion that the progressive sound position for the Company to take 
at this time is to build the fastest, safest, and greatest passenger vessel ever 
built.” The Company further stated that it wanted a ship which “would have her 
ge arrive in London and Paris 15 hours sooner than on any other ships 
afloat.” 

Notwithstanding this description by the Company of the ship it desired for 
commercial purposes, the effect of the Board’s decision to use the “commercial 
equivalent” for determining national defense allowances is to classify all speed 
in excess of 2814 knots—the normal speed of competitive ships on that route— 
as necessary only for defense purposes. Of course, without the additional 
speed the ship obviously would not be the “fastest * * * passenger vessel 
ever built”; it would not “exceed in speed * * * any vessel In existence 
today”; and it would not “have her passengers arrive in London and Paris 
15 hours sooner than on any other ships afloat.” There is every reason to believe 
that the superliner as actually designed and built will, in fact, have the speed 
necessary to meet the standards desired by the owner, but the expense of provid- 
ing it will be borne by the Government. 

In a letter of September 14, 1950, to the Federal Maritime Board, the Seward 
committee expressed the view that the proposals of the Company should not be 
necessarily considered those of a “prudent business man” but that the Secretary 
of Commerce and the Federal Maritime Board should serve as prudent business 
men to determine the type of vessel necessary for successful commercial opera- 
tion. Under such a theory Government officials are placed ‘: a position of 
telling one of the largest and oldest shipping lines in the business that their 
conception of the proposed new vessel would be economically unsound. 

If the Company cannot be considered a prudent operator for this purpose, 
some question might be raised as to whether it meets the requirements for an 
operating-differential subsidy in view of the provisions of section 601 (a) (3) 
to the effect that the operator must possess “the ability, experience, financial 
resources, and other qualifications” necessary to enable him to conduct the 
proposed operation of the vessel or vessels as to meet competitive conditions and 
promote foreign commerce. 


It is true that the statute does not define national defense features 
and that necessarily the discretion to determine the features for 
which allowances can be made is broad. However, heretofore the 
law has been construed as comprehending only incidental or relatively 
minor items, so far as cost is concerned, whereas in this case one- 
third of the cost of the ship is covered by national-defense allowances. 
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Actually, the statute has been twisted out of shape to include the basic 
character of the vessel as a “national-defense feature.” The policy 
of the 1936 act is, to be sure, to develop a merchant marine owned 
and operated by private citizens of the United States “insofar as may 
be practicable.” Section 101, 49 Stat. 1985. But the Congress never 
contemplated that vessels would be built primarily for national de- 
fense purposes, the major portion of the cost borne by the Government, 
and title to the vessel conveyed to private owners. In other words, 
there were limits to the extent to which the Government undertook to 
foster a privately-owned fleet of merchant vessels. The Congress 
never envisioned a “give-away” program. 

Accordingly, while I recognize that the absence of statutory stand- 
ards places the determination of national defense allowances in a 
different status than the subsidy matter, I question whether there has 
not been such an abuse of discretion in the administration of the 
statute in this case as to warrant a court setting aside the agency 
action. See, in addition to cases previously cited, Arenas v. United 
States, 322 U.S. 419; Myles Salt Co. v. Board of Commissioners, 239 
U. S. 478; Lloyd Sabaudo Societa Anonima v. Elting, 287 U. S. 329; 
State of Washington ex rel Oregon Railroad and Navigation Co. v. 
Fairchild, 224 U.S. 510. 

Such are the basic reasons for my conclusion that the subject con- 
tract is not a binding and unavoidable agreement. As a practical 
matter, it is understood that a redetermination of the subsidy for this 
vessel, calculated upon the basis of proper evidentiary support and 
following the proper statutory standards, will result in a price of as 
much as $10,000,000 higher for the superliner. And that increase 
would be wholly aside from any recalculation of the national defense 
allowances of approximately $25,000,000. 

I share your concern that the Government might be saddled with a 
ship it cannot operate if it refuses to carry out this contract. I must 
say I do not share your concern with respect to the success of a law 
suit over a contract so riddled with impropriety as this one. More- 
over, with respect to the possible inability of the Government to sell 
this vessel to a private owner at a price determined according to the 
terms of the statute, I do not conceive that to be my responsibility. 
Nor do I conceive it to be yours, for that matter. The Congress has 
enacted a statute defining the terms and conditions under which the 
vessel may be sold. Until that law is changed, it is your duty, as 
well as my duty, to see to it that the act is administered according to 
its intent and purpose. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS 





Gen. Reg. No. Date Title Published 





1 
‘sis secaedbiibeauganant May 6,1922 | Procedure for Promulgation of Information 
and Instructions to Officers and Employees 
of the General Accounting Office. 

(Relating to office procedure and not of 
general information.) 

(Reseinded by Gen. Reg. No. 95, 21 Comp. 
Gen. 1158.) 

© ccicictinciniabiahent cima do........| All Forms of Gambling Forbidden --_-_..-....- 
(Relating to employees of the General 

Accounting Office and not of general in- 

formation.) 

+ (Rescinded by Gen. Reg No. 95, Supp. No. 
1, 30 Comp. Gen. 555.) 
Diccotambibubanste May 8, 1922 | Loan of Papers Between Divisions of the Gen- 
eral Accounting Office, 

(Relating to office procedure and not of 
general information.) 

(Reseinded by Gen. Reg. No. 95, Supp. No, 
1, 30 Comp. Gen. 555.) 

Diiaiicmetenitaintainlis May 24, 1922 | Incurring Obligations Against Appropriations. 
(Relating to employees of the General Ac- 
counting Office and not of general infor- 
mation.) 
(Rescinded by Gen. Reg. No. 95, Supp. No. 
1, 30 Comp. Gen. - 
_ May 25,1922 | Transfer of Accounts and Claims—War Risk 
Veterans’ Bureau. 

(Relating to office procedure and not of 
genesal information.) 

(Reseinded by Gen. Reg. No. 95, Supp. No. 
1, 30 Comp. G»n. 555.) 

OG ccmenebeneeees | May 33,1922 | Centralization of Time, Leave, and Payroll 
Work of the General Accounting Office. 

(Relating to office procedure and not of 
general information.) 

(Rescinded by Gen. Reg. No. 95, Supp. No. 
1, 30 Comp. Gen. 555.) 

Dinnmaniiniione July 1,1922 bi = Regulations of the General Accounting 
Office. 

(Relating to employees of the General Ac- 
counting Office and not of general infor 
mation.) 

(Rescinded by Gen. Reg. No. 95, Supp. No. 
1, 30 Comp. Gen. 555.) 

8.......-.-.----..| June 26,1922 | Establishment of Transportation Division, 
General Accounting Office. 

(Relating to office procedure and not of 
general information.) 

(Rescinded by Gen, Reg. No. 95, Supp. No. 
1, 30 Comp. Gen. 555.) 

—Supp. No. 1...| Mar. 2,1925 | Establishment of Transportation Division, 
General Accounting Office. (Miscellaneous 
Section created.) 

(Relating to office procedure and not of 
general information.) 

(Rescinded by Gen. Reg. No. 95, Supp. No, 
1, 30 Comp. Gen, 555.) 

©. ssedinmebabenent July 12,1922 | Rulesand Regulations for Auditing the Finan- 
cial Transactions of the United States Ship- 
ping Board Emergency Fleet Corporation. 
(Rescinded by Gen. . No. 95, Supp. No. 
1, 30 seman. Gen. 555.) 
9—Supp. No. 1...| Sept. 4,1928 | Rules and Regulations for Auditing the Finan- 
cial anew —_ — of the at States — 
ping B mergenc tt Corporation. 
(Rescinded by Gen. . No. 95, Supp. No. 
1, 30 Comp. Gen. 555.) 


2 Comp. Gen. 830. 





2 Comp. Gen. 831. 


Do. 


Do. 





Not published. 


2 Comp. Gen. 831. 


8 Comp. Gen. 675. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
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Gen. Reg. No. 


Oct. 30, 1922 


13—Supp. No. 1-..) Jan. 


5, 1923 


. 16, 1923 


- 10, 1923 


Mar. 12, 1928 


Mar. 28, 1923 
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Title 


Transfer of Accounts of Bureau of Immigra- 
tion and Bureau of Navigation. 
(Relating to office procedure and not oi 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. No. 
1, 30 Comp. Gen. 555.) 
Establishment of Investigation Section, Gen- 
eral Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. No. 
1, 30 Comp. Gen. 555.) 
Standard System of Indexing, Filing and Ab- 
stracting Contracts. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. No. 
1, 30 Comp. Gen. 555.) (See Gen. Reg. 
No. 51.) 
Payment for Transportation : 
(Rescinded by Gen. Reg. No. 13, Supp. No. 
1, 30 Comp. Gen. 535.) 
Settlement of Transportation Bills. ------ pasa 
(Rescinded Gen. Reg. No. 13, 2 Comp. Gen. 
832.) 
Transportation Settlement Numbers._.-------- 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. No. 
1, 30 Comp. Gen. 555.) 
Initialing 
(Relating to employees of the General Ac- 
counting Office and not of genera! infor- 
mation.) 
(Rescinded by Gen. Reg. No. 95, Supp. No. 
1, 30 Comp. Gen. 555.) 


Amendment to General Regulations No. 1---- 


(Relating to office procedure and not of 
general information.) 

(Rescinded by Gen. Reg. No. 95, 21 Comp. 
Gen. 1158.) 

Payment of Salaries 

(Relating to employees of the General 
Accounting Office and not of general 
information.) 

(Rescinded by Gen, Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Accounting for Funds Pertaining to the Dis- 
trict of Columbia by Officers Not Under the 
Jurisdiction of the District Commissioners. 

Unexpendable Public Property—Annual In- 
ventory. 

(Relating to office procedure and not of 
general information.) 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Transportation Settlement Numbers—Dis- 
trict of Columbia. 

(Relating to office procedure and not of 
general information.) 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Payments Between Departments and Estab- 
lishments of the United States. 

(Rescinded by Gen. Reg. No. 78, 13 Comp. 
Gen. 498.) 

Payments Between Departments and Estab- 
lishments of the United States. 

(Rescinded by Gen. Reg. No. 78, 13 Comp. 
Gen. 498.) 

Consolidation of the Treasury Department 
Division, Interior Department Division 
and the State and Other Departments Divi- 
sion Into the Civil Division of the General 
Accounting Office. 

(Relating to office procedure and not of 
general information.) 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 





Published 


2 Comp. Gen. 832. 


Do. 


30 Comp. Gen. 535. 


2Comp Gen 833. 


2 Comp. Gen. 834. 


Do. 


2 Comp. Gen. 835. 


7 Comp. Gen. 846. 


2 Comp. Gen. 835. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 


Gen. Reg. No. Date Title Published 


23.neueueueee-es--| Mar, 28, 1923 | Establishing a Cheek Accounting Division of | 2 Comp. Gen. 835. 
the General Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp, Gen. 555.) 
23—Supp. No. 1..| June Establishing a Check Accounting Division of | Not published. 
the General Accounting Office, 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 58, Supp. 
’ No. 1, 15 Comp, Gen, 1153.) 
23—Supp. No. 2..| May 31, 1927 | Establishing a Check Section in the General | 8 Comp. Gen. 676. 
Accounting Office, 
(Relating to office procedure and not of 
general information.) 
(Reseinded by Gen. Reg. No. 58, Supp. 
k No. 1, 15 Comp. Gen, 1153.) 
23—Supp. No. 3-- Establishing a ae Section in the General | 8 Comp. Gen. 677. 
Accounting Offi 
(Relating to “office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 58, Supp. 
No. 1, 16 Comp. Gen. 1153.) 
11, 1923 Safeguarding Accounts, Records, Information, | 2 Comp. Gen. 836. 


MF Reseinded by Gen, Reg. No. 24, Supp. 
No. i, Not Published.) 
. 13,1947 Safeguarding Accounts, Records, Information, | Not published. 


etc. 
(gedit ~— Reg. No. 24, 2 Comp. 
en 
Lost Check Settlements. 2 Comp. Gen, 836. 
(Relating to office procedure and not of 
general information.) 
(Hescinded by Gen. Reg. No. 61,6 Comp. 


) 
Consolidation of the War Department Divi- 
sion and the are Department Division 
into the Military Division of the General 
Accounting Office. 
(Relating to office procedure and not of 
general information. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 830 Comp, Gen. 555.) 
Procedure for Administrative Examination of Do. 
Postmasters’ Stamp Accounts. 
(R to office procedure and not of 
general information.) 
Establishment of New Series Settlement Num-| 2 Comp. Gen. 837. 
bers for Fiscal Officers’ Accounts and a New 
List of — Indicating the Divisions 
of this O: 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Routing Through Custom House of Govern- | 3 Comp. Gen. 1018. 
ment [mportations. 
Administrative Examination of Disbursing | 3 Comp. Gen. 1019. 
Officers’ Accounts, Internal Revenue Bu- 


reau. 
(Rescinded by Gen. Reg. No. 30, Supp. 
No. 1, 28 Comp. Gen. 735.) 
30—Supp. No. 1..} } b Administrative Examination of Disbursing | 28 Comp. Gen. 735. 
Officers’ Accounts, Internal Revenue Bu- 


reau. 
(Rescinds Gen. Reg. No. 30, 3 Comp. 
Gen. 1019.) 
Sept. Check List and Statements of Depositary | 3 Comp. Gen. 1020, 
Account to be Furnished by Disbursing 
Officers. 
(Reseinded by Gen. Reg. No. 91, 19 Comp. 
Gen. 1041, and Gen. Reg. No. 91—Rev., 
20 Comp. Gen. 989.) 
31—Supp. No. 1..} June 30, Check List and Statements, of Depositary | Not published. 
Account to be Furnished by Disbursing 
Officers. 
(Rescinded by Gen. Reg. No. 91, 19 Comp. 
Gen. 1041 and Gen. Reg. No. 91—Rev., 
20 Comp. Gen. 930.) 
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Gen. Reg. No. 


31—Supp. No. 2-- 


34—Supp. } 
34—Supp. ! 


34—Supp. } 


34—Supp. } 


34—Supp. } 


34—Supp. No. 6... 


34—Supp. N 


34—Supp. } 


34—Supp. N 


34—Supp. N 


34—Supp. N 


i—Supp. N 


36—Supp. N 


36—Supp. N 


36—Supp. N 


36—Supp. N 





Date 


Oct. 


9, 1935 


8, 1923 | 


7. 26, 1923 


23, 1924 


. 18, 1926 


y 12, 1930 | 


| May 


| Jan. 
Aug. 


.| Sept. 


June 


| June 


19, 1928 


18, 1930 


8, 1931 


19, 1937 


5, 1943 | 


31, 1943 


21, 1944 | 


18, 1924 


26, 1924 


3, 1929 


. 20, 1931 


7, 1931 


12, 1936 


REGULATIONS—Continued 


Title 


Check List and Statements of Depositary 
Account to be Furnished by Disbursing 
Officers. 

(Rescinded by Gen. Reg. No. 91, 19 Comp. 
Gen. 1041, and Gen. Reg. No. 91—Rev., 
20 Comp. Gen. 939.) 


Administrative Examination of District Post- | 


masters’ Accounts. 


Establishing the Claims Division of the Gen- | 


eral Accounting Office. 


(Relating to office procedure and not of | 


general information.) 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Standard Annual Salary Payroll. 

(Par. 3 modified by Gen. Reg. No. 34, 
Supp. No. 5, 9 Comp. Gen. 533. See 
also Gen. Reg. No. 34, 7 
and 9.) 


Supps. Nos. 7 | 


Standard Annual Salary Payroll—Short Form 


(See Gen. Rez. No. 34, Supp. No. 8.) 
Standard Annual Salary Payroll . 
(See Gen. Reg. No. 34, Supps. Nos. 3, 7 


6 Comp. 


and 8; also Gen. Reg. No. 87, pars. 9 | 


and 10.) 
Standard Annual Salary Payroll. --- 
(Pars. 3, 4, and 11 modified by Gen. Reg. 
No. 34, Supp. No. 5; also see Gen. Reg. 
No. 34, Supp. No. 8.) 


Standard Annual Salary Payroll (Increase of | 


Salaries Under Act May 28, 1928, 45 Stat. 
776.) 
Annual Salary Payrolls---.--........--.--- 


Published 


15 Comp. Gen. 1153. 


3 Comp. 
3 Comp. 


3 Comp. . 1030 


. 873. 


.| 6 Comp. 


7 Comp. Gen. 847. 


| 9 Comp. Gen. 533. 


Standard Annual Salary Payroll (Increase of | 


Salaries Under Act July 3, 1930, 46 Stat 


1003.) 


Standard Payrolls for Personal Services on Per 


Hour, Day, Week, Month, or Piece Work 
Basis—Loose Cash Receipt—Special 
Diem, etc., Payment. 
(See Gen. Reg. No. 34, Supps. Nos. 2, 8, 
and 9; also Gen. Reg. No. 87.) 

Revision of Standard Payroll Forms. - 

(See Gen. Reg. No. 34, Supp. No. 9.) 

Revision of Standard Payroll Forms to Pro- 
vide Columnar Spaces for Victory Tax and 
Bond Deductions. 

“Automatic” and “Meritorious”? Promotions 
Under the Act of Aug. 1, 1941, 55 Stat. 613, 
Amending the Classification Act, 1923. 

Revision of Payroll Forms to Permit Use on 
Narrow Carriage Typewriters. 

Procedure for Cancellation of Warrants and 
Checks. 

(Rescinded by Gen. Reg. No. 91,19 Comp 
Gen, 1041.) 

Public Voucher for Reimbursement for Travel 

and Other Expenses, Including Per Diem. 
(Rescinded by Gen. Reg. No. 88, 17 Comp 
Gen, 1135.) 

Evidence on Reimbursement Vouchers for 
Travel and Other Expenses. 

(Rescinded by Gen. Reg. No. 88, 17 Cemp 
Gen. 1135.) 

Public Vouct er for Reimbursement for Travel 
and Other Expenses, Including Per Diem 
(Revision of). 

(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen, 1135.) 

Cash Receipt—Subvoucher for Meals, Lodg- 
ing, and Other Miscellaneous Travel Ex- 
penses. 

(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen, 1135.) 
Standard Mileage Voucher---..--- 
(Rescinded by Gen. Reg. No. 88, 17C omp. 
Gen, 1135.) 
Statement of Travel by Motor Vehicle 





(Rescinded by Gen. keg. No. 88, 17 Comp. 
Gen. 1135.) 


Per | 


| 


10 Comp. Gen. 567 


11 Comp. Gen. 509. 


| 16 Comp. Gen. 1127 


22 Comp. Gen. 1153. 


23 Comp. Gen. 995. 


24 Comp. Gen. 947. 


3 Comp. Gen. 1035. 


| 6 Comp. Gen, 876. 


8 Comp. Gen. 677. 


10 Comp. Gen, 567. 


| 11 Comp. Gen. 535. 


| Not published. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 


Gen. Reg. No. Date Title Published 


July 17,1924 | Claims of the United States. 4 Comp. Gen. 1083. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
7. 15,1924 | Return of Official Documents to Administra- Do. 
tive Officers and Others. 
(Rescinded by Gen. Reg. No. 38 Supp. 
No. 1, not —— 
38—Supp. No.1-..| Oct. Return of Official Documents to Administra- | Not published. 
tive Officers and Others. 
(Rescinds Gen. Reg. No. 38, 4 Comp. Gen. 


1083.) 
Regulations Governing the Accounting for | 4 Comp. Gen. 1085. 
Expenditure of Appropriated Funds for the 
Temporary Government of the West Indian 
Islands. 
(Rescinded by Gen. Reg. No. 39, Supp. 
No. 1, 30 Comp. Gen. 535.) 
39—Supp. No.1..| July Regulations Governing the Accounting for | 30 Comp. Gen. 535 
Expenditure of Appropriated Funds for the 
Temporary Government of the West Indian 
Islands. 
(Rescinds Gen. Reg. No. 39, 4 Comp. Gen. 
1085.) (See Gen. Reg. No. 80, 14 Comp. 
Gen, 940.) 
Accounting Required for Moneys Received by | 4 Comp. Gen, 1086. 
Officers and aaeeee of the United States 
to Eliminate ts in the Treasury 
“Without Pe Credit.” 
(See Gen. Reg. No. 43; Gen. Reg, No. 87, 
rs. 17 and 22; and Accounting Systems 
ee No. 18, 31 Comp. Gen. 
40—Supp Sept. Procedure for the Receipt and Disposition of | § Camp. Gen. 682. 
Moneys Received on Regular or Special 
Deposit Account, 
(See Gen, Regs. Nos. 43; 87, pars. 17 and 
22; and fosountns Systems Memo- 
i randum No, 18, 31 Comp, Gen. 778.) 
40—Supp. No. 2 . Procedure for the Receipt and Disposition of | 19 Comp. Gen. 570. 
Moneys Received on Special Deposit Ac- 
count—Collections on Account of the Un- 
official Use of Facilities Subscribed for 
and/or Used by the Government. 
(Par. 5 rescinded by Gen, Reg. No. 40, 
Supp. No. 4, 13 Comp. Gen. 491.) (See 
Gen. Reg, No. 40, Supp. No. 3, par. 7; 
also Gen. Reg. No. 79, pars. 5 and 6.) 
40—Supp ; Accounting Procedure for Taxes Collected by | 12 Comp. Gen. 671. 
Accountable Officers of the United States. 
(Par. 4 modified by Gen. Reg. No. 79.) 
(See Gen. Regs. Nos. 87, amendment, 
and 96, Supp. No. 1 and 6.) 
40—Supp. No. 4.. Procedure for the ipt and Disposition of | 13 Comp. Gen. 491. 
Moneys Received on Special Deposit Ac- 
count—Collections on Account of the Un- 
official Use. of Facilities Subscribed for and/or 
Used by the Government. 
(Rescinds par. 5 and Gen. Reg. No. 40, 
ore. No, 2, 10 Comp. Gen. 570.) 
Mar. 7, 1925 | Standa: ecounts Curren 4 Comp. Gen. 1087. 
(Rescinded by Gen. Reg. No. 41, Supp. 
No. 1, 30 Comp. Gen. 535.) 
Mar. 8,1951 | Standard Accounts Current 30 Comp. Gen. 535. 
(Rescinds Gen. Reg. No. 41, 4 Comp. Gen. 
1087.) (See Gen, Reg. No. 80.) 
Apr. Claims of Estates of Decedents 4 Comp. Gen. 1096. 
(Rescinded by Gen, Reg. No. 104, 24 
Comp. Gen, 976.) 
42—Supp. No. Feb. Standard Form of Application for Settlement | 7 Comp. Gen. 848. 
by the General Accounting Office of 
Amounts Due Deceased or Incompetent 
Civilian Employees, Officers and Enlisted 
Men in the Military Service and Publie 
Creditors of the United States. 
(Rescinded by Gen. Reg. No. 104, 24 
Comp. Gen. 976.) 
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Gen. Reg. No. 


42—Supp. No. 2.- 


42—Supp. No. 3-_- 


43—Supp. No. 1-- 


43—Supp. No. 2. 


43—Supp. No.3 
OP comscaweneneiine 
44—Supp. No. 1-- 
Tnqueiinmntisnewiia 
Rocaiisesnensiensites 
46—Supp. No.1 
46—Supp. No. 2. 
a 
48 


Date 


Apr. 


Dec. 


June 


Dec. 


Dec. 


June 


| June 


Oct. 


| Apr. 





Jan. 


Sept. 


May 


| Nov, 


Nov. 


21, 1928 


2, 1932 


22, 1925 


22, 1928 


9, 1936 


1, 1925 


9, 1930 


25, 1925 


16, 1925 


6, 1926 


11, 1925 


7, 1925 


7, 1950 


23, 1926 


. 21, 1926 





REGULATIONS—Continued 


Title 


Standard Form of Sgutiention for Settle- 
ment by the General Accounting Office of 
Amounts Due Deceased or Incompetent 
Civilian Employees, Officers and Enlisted 
Men in the Military Service and Public 
Creditors of the United States. 

(Rescinded by Gen. Reg. No. 
Comp. Gen. 976.) 

Standard Form of Application for Payment of 
Amounts Due Deceased or Incompetent 
Creditors of the United States. 

(Rescinded by Gen. Reg. No. 
Comp. Gen. 976.) 

Standard Forms (Schedule of Disbursements, 
Schedule of Collections, and Requisition for 
Disbursing Funds). 

(Par. 4 rescinded by Gen. Reg. No. 43, 
Supp. No. 2, 8 Comp. Gen. 685; pars. 12, 
13, and 14 rescinded by Gen. Reg. No. 
107, 26 Comp. Gen. 978.) (Also see 
Gen. Reg. No. 40, Supp. No. 1.) 

Standard Forms—Schedule of Disbursements 

~ Reg. No. 88, Second Rev., par. 


104, 24 


104, 24 


Standard ’ Form—Schedule of Disbursements | 


(Check Data). 


(Rescinds par. 4 of Gen. Reg. No. 43, 4 | 


Comp. Gen. 1096.) 
Standard Form—Requisition for Funds 
(Rescinded by Gen. Reg. No. 107, 
Comp. Gen. 978.) 

Prescribing Symbols for Appropriations and 
Their Use by Administrative and Other 
Officers. 

(Rescinded by Gen. Reg. No. 84, 
published.) 

Prescribing Symbols for Appropriations and 
Their Use by Administrative and Other 
Officers. 

(Rescinded by Gen. Reg. No. 
a -) 
Establishing a Bookkeeping Division - -_- 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Standard Transportation Request __--- 
(Rescinded by Gen. Reg. No. 
Comp. Gen. 978.) 

United States Government Transportation 

Identification Card. 


not 


84, not 


108, 26 


(Rescinded by Gen. Reg. No. 108, 26 
Comp. Gen. 978.) 
Standard Transportation Request -.--- 
(Rescinded by Gen. Reg. No. 108, 26 


Comp. Gen. 978.) 
Withdrawal of Papers from Files_---- 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen, 555.) 
Administrative Examination of Accounts of 
Bureau of Indian Affairs. 
(Rescinded by Gen. Reg. No. 48, Supp. 
No. 1, 29 Comp. Gen. 539.) 
Administrative Examination of Disbursing 
Officers’ Accounts, Bureau of Indian Affairs, 
aetstoeh Gen. Reg. No. 48, 5 Comp. Gea. 
1057). 


Prohibiting Raffles and Games of Chance__._- 


(Relating to office procedure and not of 
general information.) 
(Reseinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Procedure for the Settlement of Claims and 
Accounts of the United States. 
(Rescinded by Gen. Reg. No. 50—Rev., 
29 Comp. Gen. 539). 


6 








Published 


Not published. 


12 Comp. Gen. 673. 


4 Comp. Gen. 1096 


6 Comp. Gen. 876. 


8 Comp. Gen, 685. 


16 Comp. Gen. 1128. 


4 Comp. Gen. 1104. 


10 Comp. Gen. 571. 


4 Comp. Gen. 1105. 
5 Comp. Gen. 1050. 


5 Comp. Gen. 1056. 


Not published. 


5 Comp. Gen. 1057. 


Do. 


29 Comp. Gen. 539. 


5 Comp. Gen. 1058, 








Gen. Reg. No. 





&)—Supp. No. 1. 


§0—Rev., Supp. 
No. 1. 


50-—Rev., Supp. 
No. 2. 


51.. 





51—Supp. No. 1_. 
51—Supp. No. 2_. 
51—Supp. No. 3 
51—Supp. No. 4 


51—Supp. No. 4 

(Rev.) | 
51—Supp. No. 5-. 
51—Supp. No. 6_. 


51—Supp. No. 7_. 


51—Supp. No. 8... 


51—Supp. No. 9 

51—Supp. No. 10_| 
51—Supp. No. 11- 
51—Supp. No. 12. 
51—Supp. No. 13- 





Date 


Apr. 


Feb. 


Dec. 


June 


Jan. 


Mar. 


Sept. 


| Aug. 


Mar. 


Oct. 
Aug. 


June 


June 


| Oct. 


Apr. 


Sept. 


4, 1934 


24, 1949 


26, 1951 


13, 1951 


18, 1926 


8, 1927 


17, 1927 


28, 1927 





28, 1929 


20, 1941 


3, 1929 | 
20, 1930 


8, 1937 


1, 1942 


23, 1944 


20, 1949 


7, 1950 


. 18, 1950 


14, 1951 
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Title 


Balances Due the United States Because of 
Irregularities, etc., to be Promptly Reported 
to the General Accounting Office. 

(Rescinded by Gen. Reg. No. 50—Rev., 
29 Comp. Gen, 539.) 

Settlement of Doubtful Claims and Accounts 
Against the United States and keporting of 
(rregul wities. 

(See Gen. Regs. No. 91-—Second Rev., 93, 
and 104). 

Payment of Claims Against the United States 
After Settlement by the General Account- 
ing Office. 

(Par. 4 rescinded by Gen. Reg. No. 0— 
Rev., Supp. No. 2, 31 Comp. Gen. 738.) 

Payment of Claims Against the United States 
After Settlement by the Genera! Account- 
ine Office. 

Standard Purchase Voucher and Abstract of 
Agreement - Numbering of Contracts. 

(Modified by Gen. Reg. No. 51, Supps. 
Nos. 1,4 (Second Rev.), 6, 7, 12, 14, and 
15: also see Gen. Reg. No. 115—RFev.) 

Standard Abstract of Agreement, etc.—A ward 

of Contract. 
(Modifiea by Gen. Reg. No. 51, Supps. 
Nos. 6, 8, 12, and 14.) 
Contingent Expense Vouchers_-_-_-.-._.._.... , 
(Rescinded by Gen. Reg. No. 51, Supp. 
No, 13, 30 Cemp. Gen. 538.) 

Standard Purchase Voucher and Abstract of 

Agreement— Numbering of Contracts. 
(Rescinded by Gen. Reg. No. 51, Supp. 
No. 4—Rev., 20 Comp. Gen. 939.) 

Standard Purchase Voucher and Abstract of 

Agreement— Numbering of Contracts. 
(Rescinded by Gen. Rez. No. 51, Supp. 
No. 4—Rev., 20 Comp. Gen. 939.) 

Standard Purchase Voucher and Abstract of 
Agreement— Numbering of Contracts. 

Vouchers for Expense of Field Printing_---.--- 

Standard Form No. 1036, Advertising and 
Award of Contract—Standard Form of 
Commercial Invoice—Indian Service Con- 
tracts. 

(See Gen. Reg. No. 51, Supps. Nos. 8, 12, 
and 14: also Gen. Reg. No. 115—Rev.) 

Revision of Standard Form No. 1034, Public 
Voucher for Purchases and Services Other 
Than Personal, and Standard Form No. 
1935, Continuation Sheet Thereto. 

(See Gen. Reg. 43, Supp. No. 1, and Gen. 
Reg. No. 51, Supp. No. 11.) 

Standard Form No. 1036—Revised, ‘State 
ment and Certificate of Award.” 

(See Gen. Reg. No. 51, Supps. Nos. 12 and 
14.) 

Accounting for Advances to Contractors and 
the Recoupment of Liquidation of Such 
Advances. 

(See Gen. Reg. No. 8%, Second Rev., par. 
22. \ 


Public Voucher for Purchases and Services 
Other Than Personal (For Use in Foreign 
Countries Only). 

Revision of Standard Form No. 1034—Re- 
vised, Public Vouchers for Purchases and 
Services Other Than Personal, and Stand- 
and Form. No. 1035—Revised, Continua- 
tion Sheet Therefor. 

Revision of Standard Form No. 1036—Re- 
vised, Statement and Certificate of Award. 

(Modified by Gen. Reg. No. 51, Supps. 
Nos. 14 and 155.) 

Standard Purchase Vouchers—Supplemental 
Certificates. 

(Resciads Gen. Reg. No. 51, Supp. No. 2, 
6 Comp. Gen. 878.) 
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Published 





13 Comp. Gen. 491. 


29 Comp. Gen. 539. 


30 Comp. Gen, 536, 


31 Comp. Gen. 738. 


5 Comp. Gen. 1059. 


6 Comp. Gen. 877. 


6 Comp. Gen. 878. 


7 Comp. Gen. 851. 


9 Comp. Gen. 533. 


20 Comp. Gen. 939. 


9 Comp. Gen. 534. 
10 Comp. Gen. 571. 


16 Comp. Gen. 


21 Comp. Gen. 1151. 


24 Comp. Gen. 947. 


28 Comp. Gen. 735. 


30 Comp. Gen. 537. 


Do. 


30 Comp. Gen. 538. 
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Gen. Reg. No. 


51—Supp. No, 14. 
OR sisicceodiitnpainie 
i cnn asidpaniatmenaias 
Dio tctaampeibenwennsd 
54—Supp. No. 1.- 
54—Supp. No. 2 

54—Supp. No. 3.-. 
54—Supp. No. 4_- 
54—Supp. No. 5. 
54—Supp. No. 6.. 
54—Supp. No. 7-- 
54—Supp. No. 8-. 
54—Supp. No. 9_. 
54—Supp. No. 10. 
54—Supp. No. 11 
§4-—Supp. No. 12 
54—Supp. No. 13. 
54—Supp. No. 14 
54—Supp. No. 15 
54—Supp. No. 16. 
54—Supp. No. 17 
54—Supp. No. 18. 








Feb. 


June 


July 
July 


Sept. 


Oct. 


July 


Aug. 


Dec. 


Feb. 


May 


Aug. 


Feb. 


Aug. 


Nov. 


| Dec. 


May 


June 


Oct. 


Aug. 


Date 


11, 1952 


19, 1926 


1, 1926 


6, 1926 


10, 1926 


1, 1928 


27, 1931 


18, 1931 


12, 1932 


30, 1932 


21, 1933 


26, 1936 


27, 1936 


4, 1941 


2, 1942 


17, 1942 


23, 1942 


29, 1942 


8, 1943 


12, 1943 


30, 1943 


15, 1944 
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Title 





Standard Form No. 1036—Revised, “ State- 
ment and Certificate of Award.” 
Establishing the Claims Division of the Gen- 
eral Accounting Otlice. 
(Rescinded by Gen, Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Car Tickets and Tokens_.- 


Accounting for Retirement Fund Deductions - 


(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
Accounting for Retirement Fund Deductions 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
Accounting for Retirement Fund Deductions 
(Rescinded by Gen Reg. No. 106, 6 
Comp. Gen, 975.) 
Accounting for Retirement Fund Deductions 
(Rescinded by Gen, Reg. No. 106, 26 
Comp. Gen. 975.) 

Accounting for Retirement Fund Deduc- 
tions—Semimonthly Payrolls—Supplement 
to Government Salary Tables. 

(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
Supplement to Government Salary Tables 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 

Accounting for Retirement Fund Collections 
and Deductions, 

(Resginded by Gen, Reg. No. 106, 26 
Comp. Gen, 975.) 


Accounting for Retirement Fund Collections | 


and Deducticns. 


(Rescinded by Gen. Reg. No. 106, 26 | 


Comp. Gen, 975.) 
Government Salary Tables__..._. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
Retirement Fund Deductions on Account of 
Deceased Employees. 
(Rescinded by Gen. Reg. No. [06, 26 
Comp. Gen, 975.) 
Supplemental Government Salary Tables 


(Rescinded by Gen. Reg. No. 106, 26 | 


Comp. Gen. 975.) 

Government Salary Tables—5 Percent Re- 

tirement Deductions. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
Supplemental Government Salary Tables 
(Rescinded by Gen. Reg. No. 196, 26 
Comp. Gen, 975.) 

Supplemental Government Salary Tables 
Victory Tax Deduction. 

(Pescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 

Supplemental Government Salary Tables— 

“Overtime’’ Increase of Compensation. 
(Reseinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 

Supplemental Government Salary Tables— 
“Overtime” Increase of Compensation Un- 
der Public 49, Approved May 7, 1943. 

(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 

Supplemental Government Salary Tables— 
“Overtime”’ Increase of Compensation for 
the Executive Branch of the Government 
and Tax Withholding Deductions. 

(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
U. 8. Government Salary Tables 


(Rescinded by Gen. Reg. No. 106, 26 


Comp. Gen. 975.) 
U. 8. Government Salary Tables—Full Semi- 
monthly Pay Periods— 
Executive Branch of the Government—Ef- 
fective After Dec. 31, 1944. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen, 975.) 
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Published 
31 Comp. Gen. 738. 


5 Comp. Gen, 1096, 


6 Comp. Gen. 879 
Do. 


6 Comp. Gen. 880 


8 Comp. Gen, 685 


| 11 Comp. Gen, 540 


11 Comp. Gen. 544 


Do. 


11 Comp. Gen. 545. 


13 Comp. Gen, 492, 





Not published, 


15 Comp. Gen. 1183, 


| 21 Comp. Gen. 1151 


21 Comp. Gen. 1142. 


22 Comp. Gen. 1156. 


Do. 


Do. 


Do. 


Do. 


23 Comp. Gen, 995 


| 24 Comp. Gen. 948. 











Gen. Reg. No. 


54—Supp. No. 19. 


Wh. ccctaunnnocceseia= 


58—Supp. No. 1_. 


ee 


59—Supp. No. 1.. 


59—Supp. No. 2..| 


60_. 


60—Supp. No. 1_- 
61. 


61—Supp. No. 1_. 


62—Supp. No. 1_. 


62—Supp. No. 2.. 


icnsinsssennnss 


| Dee. 


| Dee, 





Sept. 


Aug. 


..do- 


Sept. 3, 


June 6, 


Oct. 19, 
July 1 
Oct. 19, 
Feb. 28, 
May 16, 


| Dec. 9% 


Mar. 1, 


Mar. 


June 


Nov. 


Apr. 7, 


Date 


14, 


18, 


” 


27, 


15, 


15, 


1944 


26, 1926 


1926 


1951 


1926 


1935 


1926 


1929 


1934 


1926 


1951 


1926 


1951 


1926 


1950 


1950 


1927 
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Title 


U. 8. Government Salary Tables__--_-_-.-....-- 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 

Establishing the Audit Division of the General 
Accounting Office. 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Establishing the Records Division of the Gen- 
eral Accounting Office. 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Affidavit Re Dependency Allowances Under 

the Act of June 10, 1922, 42 Stat. 625. 
(Rescinded by Gen. Reg. No. 57, Supp. 
No. 1, 30 Comp. Gen. 538.) 

Affidiavit Re Dependency Allowances Under 

the Act of June 10, 1922, 42 Stat. 625. 
(Rescinds Gen. Reg. No. 57, 6 Comp. 
Gen. 881.) 

Establishing a Check Section in the Audit 

Division of the General Accounting Olfice. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) | 

Outstanding Liabilities—Checks Drawn by 
Postmasters. 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Accounting Procedure for Advances of Public 
Funds Under the Provisions of the Sub- 
sistence Expense Act of June 3, 1926 (44 
Stat. 688). 

(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 

Accounting Procedure for Advances of Public 
Funds Under the Provisions of the Sub- | 
sistence Expense Act of 1926, 

(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 

Accounting Procedure for Return of Advances 
of Public Funds Under the Subsistence Ex- 
pense Act of 1926 and Other Acts Author- 
izing Travel Advances. 

(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 

Prescribing Standard Forms of Receipt for 
Payment of Salary. 

(Rescinded by Gen. Reg. No. 60, Supp. 
No. 1, 30 Comp. Gen. 539.) 

Prescribed Standard Forms of Receipt for 
Payment of Salary. 

(Rescinds Gen. Reg. No. 60,6 Comp. Gen. | 
888.) (See Gen. Reg. No. 34, Supp. 
No. 7.) 

Payment of Lost, Stolen, or Destroyed Check 
When Drawer is Dead or No Longer in Serv- 
ice of the Unite States. 

(Rescinded by Gen. Reg. No. 61, Supp. 
No. 1, 30 Comp. Gen. 539.) 

Payment for Loss, Stolen, or Destroyed Check | 
When Drawer is Dead or No Longer in Serv- 
ice of the United States. 

(Rescinds Gen. Reg. No. 61,6 Comp. Gen. 
890.) | 

Filing of Affidavits by Certain Officers of the | 
United States Under the Provisions of the | 
Act of Dec. 11, 1926 (44 Stat. 918.). j 

(Rescinded by Gen. Reg. No. 62, Supp. 
No. 1, 29 Comp. Gen. 540.) 

Filing of Affidavits by Certain Officers of the 
United States. 

(Rescinded by Gen. Reg. No. 62, Supp. 
No. 2, 30 Comp. Gen, 539.) 

Filing of Affidavits by Certain Officers of the 
United States. 

(Rescinds Gen. Reg. No. 62, Supp. No. 1, 
29 Comp. Gen. 510.) | 

Procedure for the Adjustment of Collections 
on Account of Suspended and Disallowed 
Items. 





(Rescinded by Gen. Reg. No, 93, 19 Comp. 
Gen. 1048.) 
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Published 





24 Comp. Gen. 949. 


6 Comp. Gen. 881 


Do. 


30 Comp. Gen, 538. 


6 Comp. Gen. 886. 


15 Comp. Gen. 1153. 


6 Comp. Gen. 886. 


8 Comp. Gen. 687. 


13 Comp. Gen, 492. 


6 Comp. Gen. 888. 


30 Comp. Gen. 539. 


6 Comp. Gen. 890. 


30 Comp. Gen. 539, 


6 Comp. Gen. 890. 


29 Comp. Gen. 540. 


| 30 Comp. Gen. 539, 


6 Comp. Gen. 893. 
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Gen. Reg. No. Date Title Published 


63—Supp. No. 1..| Nov. 24,1928 | Procedure for Adjustment of Collections on | 8 Comp. Gen. 689. 
Account of Suspended and Disallowed 
Items. 
(Rescinded by Gen. Reg. No. 93, 19 Comp. 
Gen. 1048.) 
a itenteiatendis Jan. 3,1928 | Standard Form of Flight Certificate and | 7 Comp. Gen. 852. 
Schedule. 
(Rescinded by Gen. Reg. No. 64, Supp. 
No. 2, 30 Comp. Gen. 539.) 
Oct. 31,1928 | Standard Form of Flight Certificate and | 8 Comp. Gen. 690. 
Schedule. 
(Rescinded by Gen. Reg. No. 64, Supp. 
No. 2, 30 Comp. Gen. 589.) 
July 21,1950 | Standard Form of Flight Certificate and | 30 Comp. Gen, 539, 
Schedule. 
(Rescinds Gen. Reg. No. 64, 7 Comp. Gen. 
852, and Supp. No. 1, 8 Comp. Gen. 
690.) 


64—Supp. No. 


64—Supp. No. 


Dic ictaisveneens Jan. 20,1928 | Accounting for Liabilities of the United States | 7 Comp. Gen. 853. 
to the Civil Service Retirement and Dis- 
ability Fund. 

(Rescinded by Gen. Reg. No. 65, Supp. 
No. 3, 11 Comp. Gen. 545.) 

Apr. 18, 1928 | Accounting for Liabilities of the United States | 7 Comp. Gen. 857. 
to the Civil Service Retirement and Dis- 
ability Fund. 

(Rescinded by Gen. Reg. No. 65, Supp. 
No. 3, 11 Comp. Gen. 545.) 

May 91931 | Accounting for Liabilities of the United States | 10 Comp. Gen. 574. 
to the Civil Service Retirement and Dis- 
ability Fund. 

(See Gen. Reg. No. 106.) 

Nov. 16,1931 | Accounting for Liability of the United States | 11 Comp. Gen. 545 
to the Civil Service Retirement and Dis- 
ability Fund—Revocation of General Reg- 
ulations No, 65 and Supplement No. 1 
Thereto. 

ics aseueareeusickel Jan. 30,1928 | Standard Advertising Voucher, Advertising | 7 Comp. Gen. 861. 

Order and Statement of Advertising Rates. 

(Rescinded by Gen. Reg. No. 109, 26 
Comp. Gen. 986.) 

June 14,1928 | Standard Advertising Voucher, Advertising | 7 Comp. Gen. 870. 

Order and Statement of Advertising Rates. 

(Rescinded by Gen. Reg. No. 109, 26 
Comp. Gen. 986.) 

 -.haeeeees June 27,1928 | Prescribing Symbols for Receipt Accounts and Do. 

Their Use by Administrative and Other 

Offices. 

(Rescinded by Gen. Reg. No. 84, not pub- 
lished.) 

eee Aug. 4,1928 | Standard Form of Pay Voucher for Six- 

Months’ Death Gratuity Pay. 

(Rescinded by Gen. Reg. No. 68, Supp 
No. 1, 30 Comp. Gen. 540.) 

68—Supp. No. 1..] July 21,1950 | Standard Form of Pay Voucher for Six- 

Months’ Death Gratuity Poy. 

(Rescinds Gen. Reg. No. 68,8 Comp. Gen. 
691.) | 

Oi ce leaeentn inal Aug. 24,1928 | Standard Forms for Transportation of Gov- | 8 Comp. Gen. 695. 

ernment Property. 

(Rescinded by Gen. Reg. No. 97, 22 Comp. 
Gen. 1172.) 

69—Supp. No. 1_.| Jan. 18,1934 | Standard Forms for Transportation of Gov- | 13 Comp. Gen. 496. 

ernment Property. 

(Rescinded by Gen. Reg. No. 97, 22 
Comp. Gen. 1172.) 

pudouecermumeniel Oct. 12,1928 | Collecting and Disbursing Officer’s or Agent's | 8 Comp. Gen. 705. 

Report of No Transactions. 

Te Mar. 18, 1929 | Special Deposit Accounts Consolidated with | 8 Comp. Gen. 706. 

Regular Accounts. 

(See Gen. Reg. No. 80 and Accounting 
Systems Memorandum No. 18, 31 
Comp. Gen. 778.) 

ee June 21,1929 | Procedures for Scheduling and Summarizing Do. 

Disbursements—Regular Account, and for 

Scheduling and Summarizing Collections, 

Disbursements and Adjustments—Consoli- 

dated Regular and Special Deposit Account. 

(Rescinded by Gen. Reg. No. 72—Rev., 
30 Comp. Gen. 540.) 


65—Supp. No. 





65—Supp. No. 


65—Supp. No. § 


8 Comp. Gen. 691. 


30 Comp. Gen. 540. 
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Gen. Reg. No. 


a June 


73—Supp. No. 1-.| Sept. 


%B..coccecevcesce- June 


78—Supp. No. 1..| Nov. 


a 


80—Supp. No. 1..| Jan. 


81—Supp. No. 1..| Nov. 


Date 


12, 1951 


y 17,1930 


29, 1932 


y 25, 1930 


26, 1931 


29, 1931 


30, 1931 


4, 1934 


22, 1934 


. 17, 1987 


2, 1934 


. 15,1934 


9, 1936 


17, 1935 


21, 1935 


Title 


Procedures for 
Vouchers. 

(See Gen. 
4 (b) 3). 

Standard Motor Fuels Tax Exemption Re- 
ceipt. 

(Rescinded by Gen. 
Comp. Gen. 1157.) 

Standard Motor Fuels Tax Exemption Re- 
ceipt. 

(Rescinded by Gen. Reg. No. 86, 15 
Comp. Gen. 1157.) 

Examination of the Financial Transactions 
of the Federal Farm Board. 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Standard Forms of Vouchers for Transporta- 
tion of Persons, Freight and Express. 

(Modified by Gen. Regs. No. 97, 22 Comp. 
Gen. 1172, and 108, 26 Comp. Gen. 978.) 

Standard Voucher for Allowance for Living 
Quarters, Heat, Fuel and Light for Civilian 
Officers and Employees of the Government 
Stationed in Foreign Countries (Act of 
June 26, 1930, 46 Stat. 818.) 

(Rescinded by Gen. Reg. No. 

Comp. Gen. 956.) 

Transfer of Duties from the Claims Division 
to the Records Division, General Accounting 
Office. 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Adjustments in Disbursing Officer’s Account 
Covering Payments Between Departments 
and Establishments of the United States. 

(Rescinded by Gen. Reg. No. 78—Rev., 
17 Comp. Gen. 1128.) 

Adjustments in Disbursing Officer’s Account 
Covering Payments Between Departments 
and Establishments of the United States. 

(Rescinded by Gen. Reg. No. 78—Rev., 
17 Comp. Gen. 1128.) 

Procedure for Adjustment Between Appro- 
priation, Fund, Limitation, and Official 
Project Accounts. 

(Rescinded by Gen. 
Comp. Gen. 998.) 

Telephone Service Over Joint Government 
Switchboards. 

(See Gen. Reg. No. 40, Supp. No. 2; also 
Accounting Systems Memorandum No. 
9—Second Rev., par. 6E, 30 Comp. 
Gen. 607.) 

Rendition of Accounts to the General Ac- 
counting Office. 

(See Gen. Reg. No. 40, Supp. No. 3, par. 
6; also Gen. Regs. Nos. 43, 70, 87, 91— 
Second Rev., 93 and 107; also Account- 
ing Systems Memorandums Nos. 8, 29 
Comp. Gen. 565; 9—Second-Rev., 30 
Comp. Gen. 607; 10,30 Comp. Gen. 614; 
17, 30 Comp. Gen. 631; 18, 31 Comp. 
Gen. 778.) 

Rendition of Accounts to the General Ac- 
counting Office. 

(See Accounting Systems Memorandum 
No. 18, 31 Comp. Gen. 778.) 

Symbolization of Emergency Work Relief 
Appropriation Limitations Under Act of 
Apr. 8, 1935, 49 Stat. 115. 

(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 

Symbolization of Emergency Work Relief Ap- 
propriation Limitations Under Act of Apr. 
8, 1935, 49 Stat. 115. 

(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 


Scheduling 


No. 


Disbursement 


Reg. 115—Rev.. par. 


Reg. No. 86, 15 


105, 25 


Reg. No. 98, 23 


Published 


30 Comp. Gen. 540. 


10 Comp. Gen. 579. 


12 Comp. Gen. 678. 


10 Comp. Gen. 580. 


10 Comp. Gen. 581. 


10 Comp. Gen. 593. 


10 Comp. Gen. 597 


13 Comp. Gen. 498. 


14 Comp. Gen. 935. 


17 Comp. Gen. 1128. 


14 Comp. Gen. 935. 


14 Comp. Gen. 940. 


Not published. 


15 Comp. Gen. 1154. 


15 Comp. Gen. 1155. 
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Gen. Reg. No. 








81—Supp. No. 2-- 
81—Supp. No. 3. 
81—Supp. No. 4 


81—Supp. No. 5 


81—Supp. 


ee 


84—Supp. 


84—Supp. N 


84—Supp. N 


84—Rev-...-....- 


84—Supp. 


84—Second Rev-.- 


84—Second Rev., 


Supp. No. 1. 


84—Second Rev., 


Supp. No. 2. 
84—Second Rev., 
Supp. No. 3. 

5 








Date 


June 22, 1936 


July 1,1937 


July 1, 1938 


July 7,1939 


July 21,1950 


Aug. 20,1935 


June 9%, 1936 


June 15, 1936 


Aug. 3, 1936 


Aug. 26, 1936 


Dee. 31, 1936 


July 1,1939 


Apr. 3,1945 


- 20, 1950 


May 17,1951 


July 18, 1951 


Dec. 3, 1951 


June 15, 1936 


REGULATIONS—Continued 


Title 


Symbolization of Emergency Relief Appro- 
oriation Limitations Under the Emergency 
Relief Appropriation Act of 1936, Approved 

June 22, 1936, Public No. 739, 74th Cong. 

(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 

Symbolization of Emergency Relief Appro- 
priation Limitations Under the Emergency 
Relief Appropriation Act of 1937, Approved 

June 29, 1937. 

(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 

Symbolization of Emergency Relief Appro- 
riation Limitations Under the Emergency 
Relief Appropriation Act of 1938, Approved 
June 21, 1938. 

(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 

Symbolization of Emergency Relief Appro- 
riation Limitations Under the Emergency 

elief Appropriation Act of 1939, Approved 

June 30, 1939. 

(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 

Symbolization of Emergency Work Relief 
Appropriation Limitations Under Act of 
Apr. 8, 1935, 49 Stat. 115, and Symbolization 
of Emergency Relief Appropriation Limita- 
tions Under the Emergency Relief Appro- 
priation Act of 1936, 1937, 1938, and 1939. 

(Rescinds Gen. Reg. No. 81, 15 Comp. 
Gen. 1154, and Supps. No. 1, 2, 3, 4, 
and 5,15 Comp. Gen. 1155; id. 1155; 17 id. 
1134; 18 id. 1023; and 19 id. 1037.) 

Organization: Accounting and Bookkeeping, 
Audit and Records Divisions. 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Reporting Disbursements and Collections Un- 
der Limitations in Appropriations. 

(Rescinded by Gen. Reg. No. 84, Second 
Rev., 30 Comp. Gen. 541.) 

Receipt and Appropriation Symbols---------- 

(Rescinded by Gen. Reg. No. 84, Second 
Rev., 30 Comp. Gen. 541.) 

Receipt and soa Symbols. ........-. 

(Rescind y Gen. Reg. No. 84, Second 
Rev., 30 Comp. Gen. 541.) 

Receipt and Appropriation Symbols- - _---.--- 

(Rescinded by Gen. Reg. No. 84, Second 
Rev., 30 Comp. Gen. 541.) 

Receipt and Appropriation Symbols- - .------- 

(Rescinded by Gen. Reg. No. 84, Second 
Rev., 30 Comp. Gen. 541.) 

Receipt Ape Symbols. - __------ 

(Rescind y Gen. Reg. No. 84, Second 
Rev., 30 Comp. Gen. 541.) 7 

Receipt and Appropriation Account Symbols 

and Titles. 

(Rescinded by Gen. Reg. No. 84, Second 
Rev., 30 Comp. Gen. 541.) 

Symbolization of Appropriation, Fund and 
Limitation Accounts. 

(Amended by Gen. Reg. No. 84, Second 
Rev., Supps. Nos. 1, 2, and 3; also see 
Accounting Systems Memorandum No. 
9—Second Rev., 30 Comp. Gen. 607.) 

Symbolization of Appropriation, Fund and 
Limitation Accounts. 

(See Gen. Reg. No. 84, Second Rev., 
Supp. No. 3; also Gen. Reg. No. 96, 
Supp. No. 2.) 

Symbolization of Appropriation, Fund and 

Limitation Accounts. 
Symbolization of Appropriation, Fund and 
Limitation Accounts. 
Hours of Duty and Overtime 


(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 


Published 


15 Comp. Gen 


17 Comp. Gen. 


18 Comp. Gen. 


19 Comp. Gen. 


30 Comp. Gen. 


- 1155. 


1134. 


1023. 


1037. 


541. 


Not published. 


15 Comp. Gen. 


1156. 


Not published. 


16 Comp. Gen. 


Do. 


Do. 


19 Comp. Gen. 


24 Comp. Gen. 


30 Comp. Gen. 


30 Comp. Gen. 


31 Comp. Gen. 
31 Comp. Gen. 


1130. 


1040. 


541. 


739, 


Not published. 
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Gen. Reg. No. 


&86—Rev., Supp. 
No. 1. 

86—Rev., Supp. 
No. 2. 


87 


87(Amendment) | Dec. 29, 1942 


87—Supp. 


87—Supp. No. 2. 


88—Supp. 


88—Supp. 


88—Supp. 


88—Supp. 


88—Rev., Supp. 
No. 1. 


88—Rev., Supp. 
No. 2. 


No. 1.] 








REGULATIONS—Continued 


Date Title 
June 19,1936 | U.S. Government Tax Exemption Certificate. 
(Revised by Gen. Reg. No. 86—Rev., 16 
Comp. Gen. 1130.) 
June 11,1937 | U.S. Government Tax Exemption Certificate_| 
(Modified by Gen. Reg. No. 86—Rev., 
Supps. Nos. 1 and 2; also see Gen. Reg. 
108, Supp. No. 4.) 
June 6,1944 | U.S. Government Tax Exemption Certificate_| 
Mar. 1,1949 | U.S. Government Tax Exemption Certificate. 
(See Gen. Reg. No. 100, Section V.) 
June 25,1936 | Accounting for Moneys Received by Officers 


and Employees of the United States. 

(See Gen. Reg. No. 87 (Amendment) and 
Gen. Reg. No. 87, Supps. Nos. 1 and 2; 
also Gen. Regs. Nos. 34, Supp. No. 2; 
40 and Supp. No. 1; 43; 72—Rev.; 80; 
96, Supp. No. 3; and 98; Accounting 
Systems Memorandums Nos. §—Second 
Rev., 30 Comp. Gen. 607; 10, 30 Comp. 
Gen. 614; 12, 30 Comp. Gen. 618; and 
18, 31 Comp. Gen. 778.) 

Accounting for Moneys Received by Officers 
and Employees of the United States. | 

Retirement and Disability Fund Collections_| 

(See Gen. Reg. No. 106.) 

Disposition of Copies of Schedules of Collec- 
tions. 

(See Gen. Reg. No. 87, par. 6.) 

Standard Forms and Accounting Procedure: 
(1) For Advances of Public Funds and the 
Return Thereof Under the Subsistence Ex- 
pense Act of 1926, and Other Acts Author- 
izing Travel Advances; (2) For Per Diem 
and/or Reimbursement of Expenses Inci- 
dent to Official Travel; (3) Receipt for 
Cash—Subvoucher; (4) Statement of Travel 
by Motor Vehicle; and (5) Mileage Voucher. 

(Rescinded by Gen. Reg. No. 88—Rev., 
24 Comp. Gen. 950.) 

Standard Form Mileage Voucher 

(Rescinded by Gen. Reg. No. 88—Rev., 
24 Comp. Gen. 950.) 

Statement of Travel by Motor Vehicle on 
Mileage Basis. 

(Rescinded by Gen. Reg. No. 88, Supp. 
No. 3, 22 Comp. Gen. 1158 and Gen. 
Reg. No. 88—Rev., 24 Comp. Gen. 950.) 

Statement of Travel by Motor Vehicle on 
Mileage Basis. 

(Rescinded by Gen. Reg. No. 88—Rev., 
24 Comp. Gen. 950.) 

Elimination of Oath from Standard Form No. 
1012—Revised, Travel Expense Voucher. 

(Rescinded by Gen. Reg. No. 88—Rev., 
24 Comp. Gen. 950.) 

Standard Forms and Accounting Procedure— 
(1) Advanees of Public Funds (and the Re- | 
turn Thereof) Under the Subsistence Ex- 
pense Act of 1926, and Other Acts Author- 
izing Travel Advances; (2) Payment of Per 
Diem and/or Reimbursement of Expenses 
Incident to Official Travel; (3) Receipt 
for Cash—Subvoucher; and (4) Mileage 
Voucher. 

(Rescinded by Gen. Reg. No. 88, Second 

Rev., 30 Comp. Gen. 551.) | 
Mar. 4,1946 | Travel of Immediate Family of Civilian Offi- | 
cer or Employee on Change of Official | 
Station. 
(Rescinded by Gen. Reg. No. 88—Rev., 
Supp. No. 2, 26 Comp. Gen. 969.) 

Dec. 16,1946 | Travel and Transportation of Immediate | 
Families, Household Goods, and Personal | 
Effects of Civilian Officers and Employees | 
of the U. S. Government who are Trans- 
ferred from One Official Station to Another 
for Permanent Duty. 

(Rescinded by Gen. Reg. No. 88, Second 
Rev., 30 Comp. Gen. 551.) 


July 12, 1943 


Dec. 9, 1949 


July 19, 1937 


Mar. 26, 1940 


Aug. 27, 1941 


Aug. 13, 1942 


Oct. 30, 1942 


Oct. 20,1944 





| 22 Comp. 


| 19 Comp. 


Published 


15 Comp. Gen. 1157. 


16 Comp. Gen. 1120. 


23 Comp. Gen 


28 Comp. Gen. 


15 Comp. Gen 


Gen. 1158. 


23 Comp. Gen. 996. 


29 Comp. Gen. 540. 


17 Comp. Gen. 1135. 


Gen. 1041. 


21 Comp. Gen. 1152. 


22 Comp. Gen. 1158. 


22 Comp. Gen. 1159. 


24 Comp. Gen. 950. 


95 


oo 


Comp. Gen. 923. 


26 Comp. Gen. 969. 
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Gen. Reg. No. Date Title Published 


88—Second Rev.| Nov. 7,1950 | Standard Forms and Accounting Procedures | 30 Comp. Gen. 551. 
for Travel Advances and for Reimburse- 
ment of Travel Expenses. 
(Pars. 2, 18, and 23 revised by Gen. Reg. 
No, 88, Second Rev., Supp. No. 1, 31, 
Comp. Gen. 740; see Gen. Reg. No. 
86—RKev., 16 Comp. Gen. 1130; par. 6 of 
Gen. Reg. No. 114, 31 Comp. Gen. 755.) 
88—Second Rev.,} Mar. 10,1952 | Standard Forms and Accounting Procedures | 31 Comp. Gen. 740. 
Supp. No. 1. for Travel Advances and for Reimburse- 
ment of Travel Expenses. 
(Revision of Pars. 2, 18, and 23 of Gen. Reg. 
No. 88, Second Rev., 30 Comp. Gen. 551.) 
Es Apr. 25, 1938 Organization and Procedure—Audit Excep- | 17 Comp. Gen. 1141. 
tions. 
panies by Gen. Reg. No. 89, Supps. 
Nos. 1, 30 Comp. Gen. 554; 2, 30 Comp. 
Gen. 555. ) 
89—Supp. No. 1.|} Nov. 21,1950 | Organization and Procedure—Audit Excep- | 30 Comp. Gen. 554. 
tions. 
(Rescinds pars. 2, 3, 4, and 5 of Gen. Reg. 
No. 89, 17 Comp. Gen. 1141.) 
89—Supp. No. 2.| May 21,1951 | Organization and Procedure—Audit Exceptions | 30 Comp. Gen. 555. 
(Rescinds par. 1 of Gen. Reg. No. 89, 17 | 
Comp. Gen. 1141.) | 
pecntieed June 30,1939 | Postal Accounts Division ---..-.- .--.------| 18 Comp. Gen. 1026. 
(Rescinded by Gen. Reg. No. 95, Supp. | 
No. 1, 30 Comp. Gen. 555.) 
DR dnaaiesteesuse Sept. 26,1939 | Check Data and Statements of Depositary | 19 Comp. Gen. 1041. 
Accounts to be Furnished by Disbursing 
Officers; Procedure for Safeguarding of 
Checks; Check Cancellation; Check Corre- 
spondence; etc. 
(Replaced by Gen. Reg. No. 91—Rev., 20 
Comp. Gen. 939.) 
91—Rev--.......- Sept. 24,1940 | Check Data and Statements of Depositary | 20 Comp. Gen. 939. 
Accounts to be Furnished by Disbursing 
Officers; Procedure for Safeguarding of 
Checks; Check Cancellation; Check Corre- 
spondence; ete. ° 
(Rescinded by Gen. Reg. No. 91—Second 
Rev., 26 Comp. Gen. 970.) 
91—Rev., Supp. | June 2,1943 | Check Data and Statements of Depositary | 22 Comp. Gen. 1161. 
No. 1. Accounts to be Furnished by Disbursing 
Officers; Procedure for Safeguarding of 
Checks; Check Cancellation; Check Corre- 
spondence; etc. 
(Rescinded by Gen. Reg. No. 91—Second 
Rev., 26 Comp. Gen. 970.) 
91—Second Rev_| Jan. 9, 1947 | Statements of Depositary Accounts and Check 
Data to be Furnished by Disbursing Otli- 
cers; Procedure for Safeguarding of Checks; 
Check Cancellation; Check Correspondence; 


26 Comp. Gen. 970. 


ete. 

(See Gen. Reg. No. 50—Rev., par. 6, and 
Accounting Systems Memorandums 
Nos. 8, 20 Comp. Gen. 565; and 24, 31 
Comp. Gen. 790.) 

ee ee Woks, .G/GRED 5 I ickincdpnareticeraecces asses -| 19 Comp. Gen. 1047. 

(Rescinded by Gen. Reg. No. 92, Supp. 

No. 1, 26 Comp. Gen. 975.) 


92—Supp. No. 1.| May 8, 1947 | Signature Card_. ean: .| 26 Comp. Gen. 975. 
(Rescinds Gen. “Reg. “No. “92, 19 Comp. 
Gen. 1047.) ' 
eee Mar. 1,1940 | Notices of Exceptions and Replies Thereto; | 19 Comp. Gen. 1048. 





Collections on Account of Suspensions or 
Disallowances; Liability of Certifying 
Officers. 
(Rescinded by Gen. Reg. No. 93—Rev., 
21 Comp. Gen. 1155.) 
03—Rev......... Mar. 14, 1942 | Responsibilities of Disbursing and Certifying | 21 Comp. Gen. 1155. 
Officers; Authority to Certify Payment 
Vouchers; Notices of Exceptions and Re- 
lies Thereto; Collections on Account of 
liegal or Improper Disbursements. 
(Rescinded by Gen. Reg. No. 93—Rev., 
24 Comp. Gen. 958.) 
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Gen. Reg. No. Date Title Published 





93—Rev........- Jan. 20,1945 | Responsibilities of Disbursing and Certifying | 24 Comp. Gen. 958. 

Officers; Authority to Certify Payment 

Vouchers; Notices of Exceptions and Re- 

plies Thereto; Repayments on Account of 

Suspensions and Disallowances. 

(Par. 7 revised by Gen. Reg. No. 93—Rev., 

Supp. No. 1,31 Comp. Gen. 740; also see 

Accounting Systems Memorandum No. 

13, 30 Comp. Gen. 621.) 

93—Rev., Supp. | Apr. 17,1952 | Responsibilities of Disbursing and Certifying | 31 Comp. Gen. 740. 
No. 1. Officers; Authority to Certify Payment 

Vouchers; Notices of Exceptions and Re- 

plies Thereto; Repayments on Account of 

Suspensions and Disallowances. 

Oh .ccsieminesnee July 18, 1940 em Reconciliation and Clearance | 20 Comp. Gen. 944. 

division. 
(Reseinded by Gen. Reg. No. 95, Supp. 

No. 1, 30 Comp. Gen. 555.) 

OR ccna June 1,1942 | Procedure for Promulgation of General Ac- | 21 Comp. Gen. 1158. 

counting Office Instructions for Observance 

of the Various Departments, Establish- 
ments, and Agencies of the Federal Gov- 
ernment. 

(See Gen. Reg. No. 95, Supp. No. 1.) 

95—Supp. No. 1.| Apr. 16,1951 | Procedure for Promulgation of General Ac- | 30 Comp. Gen. 555. 
counting Office Instructions for Observance 
by the Various Departments, Establish- 
ments, and Agencies of the Federal Govern- 
ment. 

(This regulation rescinds 35 Gen. Kegs. 
and 3 Supplements, as noted therein, 
which have been included in Comp- 
troller General’s Orders to the extent 
now applicable. 

Accounting for Liabilities of the United States | 22 Comp. 
for Internal Revenue Taxes Withheld and 
Other Deductions from Pay of Federal Em- 
ployees, Including Those in the Government 
of the District of Columbia. 

(See Gen. Regs. Nos. 40, Supp. No. 3, par. 
7; 96, Supps. Nos. 2 and 3; and 10%). | 

96—Supp. No.1._| Apr. 3, 1943 | Accounting for Liabilities of the United States | 22 Comp. Gen. 1168. 

for Internal Revenue Taxes Withheld and 
Other Deductions from Pay of Federal Em- 
ployees, Including Those in the Government 
of the District of Columbia. 
(See Gen. Regs. Nos. 40, Supp. No. 3, par 
7; 96, Supps. Nos. 2 and 3; and 104.) 
96—Supp. No. 2..| June 29,1942 | Accounting for Internal Revenus Taxes With- Do 
held from Pay of Federal Employees, and 

Employees of the District of Columbia, Paid | 

from Funds with the Treasurer of the United 

States, Other Than Employees of the Postal | 

Service. 

(See Gen. Regs. Nos. 40, Supp. No. 3, pars, 

5 and 84, Second Rev., Supp. No. 1.) | 

96—Supp. No.3..| Mar. 3, 1944 oe of Tax at Source—Nonresident | 23 Comp. Gen, 997. 

Aliens. 

(See Gen. Reg. No. 84, Second Rev., Supp. 

No. 1.) 

96—Supp. No.4..| July 6, 1944 | United States Savings Bonds Issued: Reter- | 24 Comp. Gen. 962 

ence to, on Individual Earnings Records. 

96—Supp. No. 5..| Dec. 19,1950 | Accounting for ‘faxes on Salaries and Wages of | 30 Comp. Gen. 556 

Federal Employees Under the Federal In- 

surance Contributions Act, as Amended. 
(See Gen. Regs. Nos. 34, Supp. No. 5; 84, 

Second Rev., Supp. No. 1; and 102, 

Second Rev., Supp. No. 2.) 

— eee} Apr. 13,1943 | Standard Forms and Procedure for Transpor- | 22 Comp. Gen. 1172. 

tation (Freight or Express.) 

(Rescinded by Gen. Reg. No. 97—Rev., 

25 Comp. Gen. 924.) 

97—Supp. No.1..| Dec. 8, 1943 | Standard Forms and Procedure for Transpor- | 23 Comp. Gen. 998. 

tation (Freight or Express.) 

(Reseinded by Gen. Reg. No. 97—Rev., 

25 Comp. Gen. 924.) 

97—Rev......... Jan. 21,1946 | Standard Forms and Procedure for Transpor- | 25 Comp. Gen. 924. 

tation—Freight or Express. 

97—Rev., Supp. | Dec. 29,1951 | Standard Forms and Procedure for Transpor- | 31 Comp. Gen. 741. 
No.1. tation (Freight or Express.) 





96... ccccaccccesce Dee. 15, 1942 


= 


ten. 1162. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 





Gen. Reg. No. 


102—Supp. 
102—Supp. No. 2. 
102—Supp. No. 3. 
102—Rev 


102—Second Rev 


102—Second Rev., 
Supp. No.1 


102—Second Rev., 
Supp. No. 2 


4B... .cecaveccess< 


103—First Rev-_- 


Date | 





7, 1943 


Nov. 20, 1943 


Oct. 4,1943 
Oct. 9, 1943 
Dee. 7, 1944 


Mar, 31, 1945 


June 19, 1945 


Aug. 18, 1945 


Dec. 


7, 1945 


June 28, 1946 





Feb. 3, 1950 
Nov. 8, 1950 
May 2, 1045 


Mar. 10, 1952 
June 7, 1945 


Oct. 23, 1950 


Apr. 65,1951 


REGULATIONS—Continued 


Title 





Procedure for Transferring Value of Materials, 

yee Equipment, ete., Furnished or to 

be Furnished by One Agency or Project to 
Another Agency or Project. 

(Par. 10 modified by Gen. Reg. No. 87, 
Supp. No. 2; also see Accounting Sys- 
tems Memorandum No. 9%—Second 
Rev., 30 Comp. Gen. 607: and Supp. No. 
1, 30 Comp. Gen. 613.) 

Procedure for Adjusting Errors in Charges and 
Credits to Appropriations, Funds, Limita- 
tions, and Official Project Accounts as Ren- 
dered to the General Accounting Office. 

(Rescinded by Accounting Systems Mem- 
orandum No. 12, 30 Comp. Gen. 618.) 
(See Gen. Reg. No. 116.) 

Procedure for Administrative Appropriation 
and Fund Accounting and Reporting. 

(Modified by Accounting Systems Mem- 
orandums Nos, 2,7 and Supp. Nos. 1, 10, 
12, 15 and Supp. No. 1, 17 and Supps. 
Nog. land 2,18 and Supp. No. 1, and 20.) 

Procedure for Effectuating Allotments of Pay 
of Civilian Officers and Employees Assigned 
to Duty Outside the Continental Limits of 
the United States. 

Simplified Payroll Procedure and Forms for 
Civilian Per Annum Employees. 

(Rescinded by Gen. Reg. No. 102—Rev., 
25 Comp. Gen. 940.) 

Simplified Payroll Procedure and Forms for 
Civilian Per Annum Employees. 

(Rescinded by Gen. Reg. No. 102—Rev., 
25 Comp. Gen. 940.) 

Extension of Simplified Payroll Procedure for 
Civilian Per Annum Employees. 

(Reseinded by Gen. Reg. No. 102—Rev., 
25 Comp. Gen. 940.) 

Simplified Payroll Procedure and Forms for 
Civilian Per Annum Employees. 

(Rescinded by Gen. Reg. No. 102—Rev., 
25 Comp. Gen. 940.) 

Simpusied Payroll Procedure for Civilian Per 
Annum Employees. 

(Rescinded by Gen. Reg. No. 102, Second 
Rev., 25 Comp. Gen. 940.) 

Simplified Payroll Procedure for Civilian Per 
Annum Employees. 

(See Gen. Reg. No. 102, Second Rev., 
Supps. Nos. 1 and 2; also Gen. Regs. 
— 34 and 104—Rev., Supp. No. 1— 

ev.) 

Revisions of Certain Forms and Procedures 
Under General Regulations No. 102, Second 
Revision. 

(Revised by Gen. Reg. No. 102, Second 
Rev., Supp. No. 2, 30 Comp. Gen. 563.) 

Revisions of Certain Forms and Procedures 
Under General Regulations No. 102, Second 
Revision, and Supplement No. ! Thereto. 

(See Gen. Reg. No. 9, Supp. No. 5, 30 

Comp. Gen. 556.) 
Voucher for Authorized Petty Purchases 


(Rescinded by Gen. Reg. No. 103, First 


Rev., 31 Comp. Gen. 747.) 

Reimbursement Voucher and Imprest Fund 
Aceounting. 

Claims for Payment of Amounts Due in the 
Case of Deceased or Incompetent Civilian 
Employees and Public Creditors of the 
United States. 

(Rescinded by Gen. Reg. No. 104—Rev., 
30 Comp. Gen. 580.) 


Settlement of Aecounts of Deceased Civilian 
Officers and Employees. 

Settlement of Accounts of Decreased or In- 
competent Publie Creditors Other Than 
Accounts of Deceased Civilian Officers and 
Employees. 








Published 


23 Comp 


23 Comp. 


23 Comp. 


23 Comp. 


2C 


Do. 


Do. 


29 


~ 


30 C 


Somp 


30 Comp 


30 Comp. 


omp. 


somp. 


Somp. 


‘omp. 


Yomp. 


omp. 


-omp. 


Comp. 





. Gen, 998. 


Gen. 1001. 


Gen. 1003. 


Gen. 1006. 


Gen. 962. 


Gen, 969. 


Gen. 971. 


Gen, 940. 


Gen. 541. 


Gen, 563. 


Gen, 972. 


Gen 747. 


Gen, 976. 


. Gen, 568. 


Gen. 580. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 





Gen. Reg. No. 


106—Supp. No. 1. 


106—Supp. No. 2- 


108—Supp. No. 1. 


108—Supp. No. 2. 


108—Supp. No. 3. 


108—Supp. 
3—Rev. 
108—Supp. No. 4. 


109—Rev., Supp. 
No. 1. 


109— Rev., Supp. 
No. 2. 


111—Supp. No. 1. 


111—Supp. No. 2. 


| 


Date 


Mar. 


Oct. 


Nov. 


June 


Oct. 


Nov. 


July 


Apr. 
Apr. 


May 


June 


Dec. 


Jan. 


Jan. 


Aug. 


Feb. 


Feb. 


June 


8, 1946 


9, 1946 


4, 1949 


28, 1950 
14, 1946 


21, 1946 


3, 1950 


16, 1951 
27, 1951 


14, 1951 
14, 1951 


20, 1946 


17, 1949 


2, 1951 
27, 1951 
12, 1947 


6, 1952 


9, 1950 


5, 1950 


8, 1952 
17, 1951 


. 20, 1951 


. 26, 1951 


29, 1952 


. 17,1952 


Title 


Standard Voucher for Payment of Cost of Liv- 
ing Allowances and Allowance for Living 
Quarters and Facilities to Civilian Officers 
and Employees of the Government Stationed 
at Foreign Posts of Duty. 

Accounting for Payroll Deductions and Cash 
Collections for Credit to the ‘Civil Service 
Retirement and Disability Fund.” 

(Revised by Gen. Reg. No. 106, Supp. 
No. 1, 29 Comp. Gen. 546.) 

Standard Forms for the Civil Service Retire- 
ment System. 

(Modified by Gen. Reg. No. 106, Supp. No. 2.) 

Designation of Beneficiary—Civil Service Re- 
tirement System. 

Requisition for Disbursing Funds and Ac- 
countable Warrant. 

(See Gen. Reg. No. 80.) 

Standard Forms and Procedure for Transpor- 
tation of Passengers. 

(See Gen. Reg. No. 108, Supps. Nos. 1 and 
2; Appendix A revised by Gen. Reg. No. 
108, —— No. 4; See Gen. Reg. No. 40, 
eg Yo. 3.) 

Standard Forms and Procedure for Transpcor- 
tation of Passengers. 

(See Gen. Reg. No. 108, Supp. No.3—Rev.) 

Standard Forms and Procedure for Transpor- 
tation of Passengers. 

Standard Forms and Procedure for Transpor- 
tation of Passengers Certificate in Lieu of 
Lost Transportation Request. 

(Rescinded by Gen. Reg. No. 108, Supp. 
No. 3—Rev., 30 Comp. Gen. 586.) 
Standard Forms and Procedure for Transpor- 

tation of Passengers. 

Standard Forms and Procedure for Transpor- 
tation of Passengers. 

(See Gen. Reg. No. 86—Rev.) 

Standard Forms and Procedure for Govern- 
ment Advertising. 

(Revised by Gen. Reg. No. 109—Rev., 28 
Comp. Gen. 742.) 

Standard Forms and Procedure for Govern- 
ment Advertising. 

(Amended by Gen. Reg. No. 109—Rev., 
Supps. Nos. 1 and 2.) 

Standard Forms and Procedure for Govern- 
ment Advertising. 

Standard Forms and Procedure for Govern- 
ment Advertising. 

Standard Voucher and Procedure for Payment 
of Tort Claims Against the United States. 

(Par. 6 augmented by Gen. Reg. No. 
110, Supp. No. 1.) 

Standard Voucher and Procedure for Payment 
of Tort Claims Against the United States. 
Standard Form for Reporting Leave Trans- 

ferred. 

(See Gen. Reg. No. 111, Supp. No. 2.) 

ae Form for Reporting Leave Trans- 
ferred. 

(Rescinded by Gen. Reg. No. 111, Supp. 
No. 2, 31 Comp. Gen. 752.) 

Suates Form for Reporting Leave Trans- 
erred. 

Public Voucher for Fees and Mileage of 
Witnesses. 

Procedure for Distributing Receipts Due 
States and Counties from Federally Owned 
Lands. 

Standard Voucher for Payments to Partic- 
ipants in Cultural-Cooperation Programs. 

(No title.) Prescribing a Standard Form of 
Voucher and Schedule of Payments. 

Procedures in Adjusting Errors in Charges and 
Credits to Appropriations, Limitation, 
Receipt and Other Accounts. 

(See Accounting Systems Memorandum 
No. 13, 30 Comp. Gen, 621.) 





Published 


25 Comp. Gen. 956. 


26 Comp. Gen. 975. 


29 Comp. Gen. 546. 


29 Comp. 
26 Comp. 


Gen. 547, 


Gen. 978. 


Do. 


30 Comp. Gen. 583. 


30 Comp. Gen. 


Do. 


. Gen. 
30 Comp. Gen. 


30 Comp 586. 


26 Comp. Gen. 


28 Comp. Gen. 


30 Comp. Gen. 
31 Comp. Gen. 751. 
26 Comp. Gen. 
31 Comp. Gen. 


29 Comp. Gen. 


30 Comp. Gen. & 


31 Comp. Gen, 752. 
31 Comp. Gen. 754. 


31 Comp. Gen, 755. 


Do. 
Gen, 
Gen. 765. 


31 Comp. 
31 Comp. 
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LIST OF COMPTROLLER GENERAL’S SPECIAL REGULATIONS 





Reg. No. Date Title . Published 





RiecGcckueubaaaen Nov. 13,1950 | Regulations Governing the Recognition of | 30 Comp. Gen. 591. 
Attorneys and Agents and Other Persons 
Representing Claimants Before the General 
Accounting Office. 





LIST OF TREASURY DEPARTMENT—GENERAL ACCOUNTING OFFICE 
JOINT REGULATIONS 











Reg. No. Date Title Published 
| 
L ncineundaxecnsill Sept. 22,1950 | Procedure for Handling Repayments to | 30 Comp. Gen. 595. 
Appropriations. 
D, chemiiebincaioniaall Apr. 16,1951 | Procedure for Making Appropriated Funds | 30 Com. Gen. 596. 
Available for Disbursement. 
a June 12,1951 | Procedure for Handling Special, Trust, | 30 Comp. Gen. 597. 


Revolving and Deposit Fund Collections. 
3—Amend.No. 1.} Dee. 21,1951 | Modification of the Definitions of Available | 31 Comp. Gen. 768. 
and Unavailable Receipts. 





LIST OF GENERAL SERVICES ADMINISTRATION—TREASURY DEPART- 
MENT—GENERAL ACCOUNTING OFFICE JOINT REGULATIONS 





Reg. No. Date Published 





Unnumbered....} Mar. 10,1952 | Joint Regulation for Small Purchases Utilizing 


31 Comp. Gen. 768. 
Imprest Funds. 








LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE ACCOUNTING 
SYSTEMS MEMORANDUMS 





Date Title Published 






June 7,1949 | Initiation of Accounting Systems Memoranda_| 29 Comp. Gen. 550. 
E nccisrblionemueiataeae do.......| Present Status and Application of General | 29 Comp. Gen, 552. 
Regulations No. 100. 

al Tae June 29, 1949 | Modifications of General Regulations No. 88— | 29 Comp. Gen, 554. 

Revised and Supplement No. 2, to Lncor- 
porate Provisions of Travel Expense Act 
of 1949 Relating to Advances to Employees. 

(Rescinded by General Regulations No. 
&—Second Revision, 30 Comp. Gen. 

551.) 
a Oct. 4,1949 | General Supply Fund Billing Procedure --___- 29 Comp. Gen. 556. 
(Rescinded by A. 8. M. No. 4—Revised, 

30 Comp. Gen. 598.) 

6—TBGV cccnncsaud Mar. 30, 1951 | General Supply Fund Billing Procedure - -_.__- 30 Comp. Gen. 598. 

ARES: Oct. 5, 1049 ae for Payment of Post Office Box | 29 Comp. Gen. 557. 

ent. 
eee Dec. 1, 1949 | Outline of Suggested Motor Vehicle Account- | Not published. 
ing Forms and Procedures. 

a al i el May 2,1950 | Modifications in Accounting Procedures of | 29 Comp. Gen, 558. 

General Regulations No. 100. 

Feb. 1,1951 | Modification in Reporting Requirements of | 30 Comp. Gen, 599. 
General Regulations No. 100. 

ee June 23, 1950 | Standard Form No. 1148 Prescribed for Use | 29 Comp. Gen. 565. 

by Disbursing Officers in Submitting State- 

ment of Depositary Account and Report 
of Checks Drawn. 

July 26,1950 | Standard Form No. 1148 Prescribed for Use | 30 Comp. Gen. 599. 
by Disbursing Officers in Submitting State- 
ment of Depositary Account and Report 
of Checks Drawn. 

Apr. 23,1952 | Revised Requirements in the Preparation | 31 Comp. Gen. 773. 
of Standard Form No. 1148, Statement of 
Depositary Account anf Report of Checks 
Drawn. 


8—Supp. No. 1_- 


8—Supp. No. 2_- 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE ACCOUNTING 
SYSTEMS MEMORANDUMS—Continued 




























A. 8. M. No Date | Title Published 
ss ccéscessnca mnbcnieaniel June 29,1950 | Withdrawals and Credits Between Appro- | 29 Comp. Gen. 569. 
priations. 
(Superseded by A. 8S. M. No. 9—Revised, 
30 Comp. Gen. 599.) 
oe Aug. 10,1950 | Withdrawals and Credits Between Appro- | 30 Comp. Gen. 599. 
priations. 
(Superseded by A. 8. M. No. 9—Second 
Revision, 30 Comp. Gen. 607.) 
9—Second Rev...| Dee. 11,1950 | Withdrawals and Credits Between Appro- | 30 Comp. Gen. 607. 
priations. 
*-Soomne Rev., | Dee. 21,1950 | Reimbursements to General Supply Fund--_-.| 30 Comp. Gen. 613. 
Supp. No. 1. 
9—Second Rev., | Apr. 30,1951 | Distribution of Standard Form No. 1151, Do. 
Supp. No. 2. Appropriation Transfer Authorization. 
(Rescinded by A. S. M. No. 9, Second 
Revision, Supplement No. 2—Revised, 
31 Comp. Gen. 774.) 
@—Second Rev., | Apr. 14,1952 | Distribution of Standard Form No. 1151, | 31 Comp. Gen, 774. 
ewan. No. 2— Appropriation Transfer Authorization. 
ev. 
9@—Second Rev., | Nov. 6,1951 | Transfers from Deposit Fund Accounts on Do. 
Supp. No. 3. Standard Form No. 1081. 
9—Second Rev., | Nov. 16,1951 | Adjustments Representing Transfers Between Do. 
Supp. No. 4. Receipt Accounts. 
9—Second Rev., | Mar. 21,1952 | Schedule or Voucher and Schedule of With- | 31 Comp. Gen. 775. 
Supp. No. 5. drawals and Credits Between Appropria- 
tions and/or Funds, Standard Form No. 
1081—Rev. 
9 Second Rev., | June 10,1952 | Transfers on Standard Form No. 1151, Appro- Do. 
Supp. No. 6. priation Transfer Authorization. 

Aiea intial Oct. 5,1950 | Repayments to Appropriations. -_-..........- 30 Comp. Gen. 614 
ea Nov. 24,1950 | Accounting for Limitations and Working | 30 Comp. Gen. 617. 
Fund Subsidiary Accounts. 
ee Dec. 11,1950 | Procedures for Adjusting Errors in Charges | 30 Comp. Gen. 618. 

and Credits to Appropriation, Limitation, 
Receipt and Other Accounts. 
(Rescinded by General Regulations No. 
116, 31 Comp. Gen. 765.) 
12—Supp. No. 1..| Apr. 24, 1951 | Requests for Revision of General Accounting | 30 Comp. Gen. 620. 
Office Settlements. 
(Rescinded by General Regulations No. 
116, 31 Comp. Gen. 765.) 
12—Supp. No. 2..| July 17, 1951 | Correction of Errors Which Affect Available | 31 Comp. Gen. 776. 
Special or Trust Fund Receipt Accounts. 
(Rescinded by General Regulations No. 
116,31 Comp. Gen. 765.) 
Dee. 11,1950 | Adjustments Between Depositary Accounts...| 30 Comp, Gen. 621. 
Jan. 11,1951 | Administrative Examination of Accounts. ---- 30 Comp. Gen. 622 
Apr. 16,1951 | Procedure for Making Appropriated Funds | 30 Comp. Gen. 623. 
Available for Disbursement. 
June 10,1952 | Additional Requirements in Connection with | 31 Comp. Gen. 776. 
Account Current Reconciliations. 
a Apr. 26,1951 | Procedures for Accounting for Funds Made | 30 Comp. Gen. 627. 
Available for Disbursement and for Collee- 
tions Made by the Defense Department. 
Sept. 6, 1951 | Use of Standard Form Account Current No, | 31 Comp. Gen. 777. 
1019 Revised. 
huineuypnreewenoninnnd June 12,1951 | Procedures for Handling Special, Trust, | 30 Comp. Gen. 631. 
Revolving and Deposit Fund Collections. 
17—Supp. No. 1..| Sept. 18, 1951 | Credits to Available Special or Trust Fund | 31 Comp. Gen. 777 
Receipts Which are a Result of Charges 
to Expenditure Accounts. 
17—Supp. No. 2..| Dec. 21,1951 | Modification of the Definitions of Available | 31 Comp. Gen. 778. 
and Unavailable Receipts. 
det tatlaceceial July 10,1951 | Revision of Account Current.............-.... Do. 
June 16, 1952 | Revision of Account Current.........-.......- 31 Comp. Gen. 784. 
sd Netantmenaienasie Oct. 18,1951 | Reimbursement to Employees for Expenses Do. 
Incurred in the Use of Taxicabs Within 
Designated Post of Duty. 
Lcckeliitadinistannnid Dec. 21,1951 | Procedure for Handling Certain Classes of | 31 Comp. Gen. 786. 
Civil Service Retirement and Disability 
Fund Receipts. 
Feb. 20,1952 | Revision of Various Standard Form Vouchers..| 31 Comp. Gen. 787. 
June 10,1952 | Return of Working Fund Account Balances_..| 31 Comp. Gen. 788. 
June 16, 1952 | Accounting for the Proceeds of Sales of Per- Do. 
sonal Property. 
beaecenaiaastentinbmemaelial June 16,1952 | Revised Procedure for the Cancellation of | 31 Comp. Gen. 790. 








Checks Drawn on the Treasurer of the 
United States. 
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GENERAL REGULATIONS NO. 50—REVISED 
Supplement No. 2 
December 13, 1951 


PAYMENT OF CLAIMS AGAINST THE UNITED STATES AFTER 
SETTLEMENT BY THE GENERAL ACCOUNTING OFFICE 


1. Paragraph 4 of General Regulations No. 50—Revised, Supplement No. 1, 
dated February 26, 1951, 30 Comp. Gen. 536, exempting the National Defense 
Establishment and the Post Office Department from the procedures now in 
effect for the payment of certificates of settlement, is rescinded. 

2. The procedures set forth in Supplement No. 1, providing for the handling 
of the certificates of settlement are applicable to the National Defense Establish- 
ment and the Post Office Department effective January 1, 1952. 


Linpsay C. WARREN, 
Comptroller General of the United States. 





GENERAL REGULATIONS NO. 51 
Supplement No. 14 
February 11, 1952 


STANDARD FORM NO. 1036—REVISED “STATEMENT AND CERTIFICATE 
OF AWARD” 


1. General Regulations No. 51, 5 Comp. Gen. 1059, and supplements thereto 
relative to the use of Standard Form No. 1036—Revised, are hereby modified to 
the following extent: 

“2. The preparation of Standard Form No. 1036—Revised, Statement and 
Certificate of Award, may be discontinued in those governmental agencies the 
records of which are subject to site or comprehensive audit by the General Ac- 
counting Office, provided that all information usually shown thereon is otherwise 
available in the records of said agencies. Also, the retained purchase order or 
other contractual document should contain information indicating the basis on 
which the particular purchase order or contract is issued, that is, to lowest bidder, 
by negotiation, or other pertinent information which can be used in selecting the 
supporting files of the agency to be examined during the course of an audit.” 

Linpsay C. WARREN, 
Comptroller General of the United States 





GENERAL REGULATIONS NO. 8—SECOND REVISION 
Supplement No. 2 
July 18, 1951 


SYMBOLIZATION OF APPROPRIATION, FUND AND LIMITATION 
ACCOUNTS 


1. Payvagraph 4 of General Regulations No. 84, second revision, dated Novem- 
ber 20, 1950, 30 Comp. Gen. 541, which explains the fund account symbolization, 
is amended by adding the following: 

“Within the trust fund account group, accounts which finance business-type 
operations will be assigned expenditure account symbols from 8400 to 8499. ° 
receipt account symbols will be assigned to this group, and revenues will be treated 
as reimbursements to the account. The distinction between the accounts in the 
4000-4999 group and those in this group is that the 4000—4999 accounts finance 
enterprises which are owned by the Government, while the 8400-8499 accounts 
finance enterprises which are operated by the Government as trustee.” 


Frank L. Yates, 
Acting Comptroller General of the United States. 
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GENERAL REGULATIONS NO. 84—SECOND REVISION 
Supplement No. 3 
December 3, 1951 


SYMBOLIZATION OF APPROPRIATION, FUND AND _ LIMITATION 
ACCOUNTS 


1. Purpose.—The purpose of this Supplement is (1) to rescind the requirements 
of General Regulations No. 84—Second Revision, 30 Comp. Gen. 541, that 
appropriation limitations and special limitations will be symbolized by decimal 
suffixes appended to the basic fund accounts; (2) to provide for the use of decimal 
suffixes of one or more digits to identify working fund subsidiary accounts instead 
of three digit suffixes as heretofore required; (3) to authorize administrative 
agencies to establish and maintain subsidiary records below the level of receipt 
accounts prescribed by the Treasury Department, and (4) to authorize the 
omission of appropriation and receipt titles and limitation identification on collec- 
tion and expenditure documents. 

2. Limitation Accounts—The symbolization of appropriation limitations and 
special limitations by decimal] suffixes appended to the basic fund accounts is not 
required. Instead, agencies having funds at their disposal which are subject to 
limitations will establish and maintain administratively such accounts as may be 
necessary to control such limitations. Depending on adaptability in particular 
agencies, controls may be maintained either within or outside the formal account- 
ing records, but all controls employed should be integrated with the allotment and 
fund control procedures established for the agency. 

3. Working Fund Subsidiary Accounts.—Separate subsidiary accounts identified 
by decimal suffixes consisting of one or more digits assigned to the working fund 
symbol will be established under each working fund account by the receiving 
agency for advances from different appropriations or involving different fiscal 
years. 

4. Receipt Account Subsidiary Records.—The administrative agencies will 
establish and maintain such subsidiary records as may be necessary for audit or 
management purposes to provide classifications below the level of the receipt 
accounts prescribed by the Treasury Department. 

5. Symbolization of Documents.—All documents, either for collections or ex- 
penditures, will contain the receipt or expenditure account symbols established 
by the Treasury Department—except collections and disbursements relating to 
checking accounts of Government corporations, in which case the checking account 
symbol will be used. Titles need not be shown on such documents; however, if 
required in connection with its accounting and reporting functions by the Treas- 
ury Department or by agencies originating transactions, titles may be shown on 
documents in conjunction with related symbols. 

Working fund subsidiary accounts should be shown on all basic vouchers and/or 
invoices; however, on schedules submitted to disbursing officers, this information 
need be shown only on Standard Forms No. 1151. 

Limitation references are not required on expenditure documents although such 
information may be included when necessitated by the method of account keeping 
in any agency. 

Limitation and subsidiary receipt identification is not necessary on collection 
documents. However, where collections represent refunds of overpayments, 
such collection documents should cite the voucher on which the overpayment 
was made by bureau and disbursing officer voucher number, name of the ac- 
countable officer, and the accounting period. 

6. Advice of Assignment of Accounts.— When controls are established for limita- 
tions (both appropriation and special) and subsidiary accounts are assigned under 
working fund and receipt accounts, advices thereof in duplicate should be furnished 
the General Accounting Office by the administrative agencies for determination 
that controls for all limitations and proper subsidiary accounts have been provided. 
Such advices, in the case of limitation controls, should cite pertinent legislative 
restrictions, amounts, account numbers and description of the method employed 
in controlling each limitation, and, in the case of working fund subsidiary ac- 
counts, should identify the advancing appropriation and describe the general 
purpose to be accomplished. Notices of the assignment of subsidiary receipt 
accounts should describe the receipts to be accounted for thereunder and should 
cite the statutory or other requirements for their segregation from other funds in 
the basic receipt accounts. 
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7. Effective Date—The revised procedures hereby established are effective 
immediately. 


8. Rescission of Previous Instructions.—All instructions in conflict with the 
foregoing are hereby rescinded. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 88—SECOND REVISION 
Supplement No. | 
March 10, 1952 


STANDARD FORMS AND ACCOUNTING PROCEDURES FOR TRAVEL 
ADVANCES AND FOR REIMBURSEMENT OF TRAVEL EXPENSES 


Paragraphs 2, 18, and 23 of General Regulations No. 88, Second Revision, dated 
November 7, 1950, 30 Comp. Gen. 551, are hereby revised as follows: 

2. The following standard forms are prescribed for general use throughout the 
Government service: 
Number and Title of Standard Forms 


No. 1038—Revised, Application and Account for Advance of Funds. 

No. 1012—Revised, Travel Voucher (Original). 

No. 1012a—Revised, Travel Voucher (Memorandum). 

No. 1012b—Revised, Travel Voucher—Continuation Sheet (Original). 

No. 1012c—Revised, Travel Voucher—Continuation Sheet (Memorandum). 

18. In those circumstances where an officer or employee has incurred expense 
for small purchases and is submitting a travel voucher, Standard Form No. 1012— 
Revised, such expenses may be included on the Travel Voucher for reimbursement. 
Where expenses for small purchases are incurred by an employee or officer not in a 
travel status, or where expenses for small purchases are incurred when in a travel 
status and a Travel Voucher would not be submitted other than for securing reim- 
bursement for such expenses, reimbursement may be effected as provided in Gen- 
eral Regulations No. 103—First Revision dated March 10, 1952, or in the case of 
expenses for use of taxicabs as provided in Accounting Systems Memorandum 
No. 19 dated October 18, 1951. 

23. Standard Form No. 1165 prescribed by General Regulations No. 103— 
First Revision dated March 10, 1952, for use as a receipt or subvoucher in the case 
of small purchases for cash by employees or officers supersedes Standard Form No. 
1012d—Revised, which is now obsolete. The receipt for Cash-Subvoucher por- 
tion of Standard Form No. 1165 may be used in support of Standard Form No. 
1012—Revised, Standard Form No. 1129—Revised, or other voucher, in those 
cases where receipts are required by regulations and the vendor’s receipted bill or 
receipted invoice cannot be secured. Vendors’ receipts and/or subvouchers 
should be numbered consecutively and are to be securely attached to the Travel 
Voucher in sequence. Receipt (subvoucher) numbers should be shown in the 
description column of the Travel Voucher. Use of Standard Form No. 1012d— 
Revised is authorized until present supplies are exhausted, when Siandard Form 
No. 1165 will be used in lieu thereof. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 93—REVISED 

Supplement No. 1 

April 17, 1952 

RESPONSIBILITIES OF DISBURSING AND CERTIFYING OFFICERS; 
AUTHORITY TO CERTIFY PAYMENT VOUCHERS; NOTICES OF EXCEP- 
TIONS AND REPLIES THERETO; REPAYMENTS ON ACCOUNT OF SUS- 
PENSIONS AND DISALLOWANCES 


General Regulations No. 93—Revised, dated January 20, 1945, 24 Comp. Gen. 
958, paragraph 7, under the subheading Certifying Officers, is revised to eliminate 
the requirement that one copy of Standard Form No. 1100—Revised, Notice of 
Exception and reply to Exception, be furnished to the appropriate disbursing 
officer in those instances where an exception is taken by the General Accounting 
Office involving the liability of an authorized certifying officer. 

Frank L. YArTEs, 
Acting Comptroller General of the United States. 
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GENERAL REGULATIONS NO. 97—REVISED 
Supplement No. 1 
December 29, 1951 


STANDARD FORMS AND PROCEDURE FOR TRANSPORTATION, FREIGHT 
OR EXPRESS 


1. In connection with pene 5 of General Regulations No. 97—Revised, 
dated January 21, 1946, 25 Comp. Gen. 924, entitled “accountability for United 
States Government Bills of Lading,’’ there is attached hereto a list of prefix symbol 
letters which have been eperor ed by this Office for use by the various departments 
and establishments of the Government in the serial numbering of the United 
States Government Bill of Lading. 

2. Some of the agencies to which bills of lading symbols have been assigned are 
no longer in existence. The list includes symbols issued to those agencies, as well 
as a brief description as to the status of the agencies. 

3. The General Accounting Office should be advised of future changes in organi- 
zation involving the abolition of old or the establishing of new agencies which 
make necessary any changes in the old or the adoption of new symbols. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


Prefix symbol letters approved by the Comptroller General of the United States for 
the various departments and agencies in connection with the numbering of U. S. 
Government bills of lading 













Bill of 
i Date of 
Department or agency Bil of , 
symbol approval 


Nov. 9, 1939 
AEC Mar. 31, 1941 


NDC July 3, 1940 






Administrative Office of the United States Courts__..................---.--.-- USCA 
Administrator of Export Control - 
(Transferred to Board of Economic Warfare Dec. 17, 1941. = 
Advisory Commission to Council of National Defense, Peper) nie il 
(The realinement of relationships necessitated by the expansion of the De- 
fense Program of Worid War LI decentralized the Advisory Commission 
by merging most oi its divisions with other national defense units.) 
See, De oe. cca daiuhnebewecadowaasetonardetgwandadsond= 
I meiner 
(All other bureaus, etc., under the Department of Agriculture are using 
the Department symbol “~.") 
Air Force, Department of the 
ee ED create fl Rp i ET TS TE AL 
(Name changed to Office of Alien Property Custodian March 11, 1942. Re- 
quest for symbol AP was again approved Nov. 19, 1943. Transferred to 
Department of Justice Oct. 15, 1946 and name changed to Office of Alien 
Property.) 
I ii no ne no 
(Name changed to National Capital Housing Authority May 21, 1943— 
new symbol assigned.) 
American Battle Monuments Commission...-............---.--.-------------- 
American Commission for the Protection and Salvage of Artistic and Historic 
Monuments in War Areas, The- 
(Activities assumed by Department ‘of State Aug. ‘16, 1946.) 
I I ee ciel 
Atomic Energy Commission 
Board of Economic Warfare 
(Terminated July 15, 1943 and Office of Economie Warfare, established 
within the Office for Emergency Management, assumed functions of the 
Board. Sept. 25, 1943, Office of Economic Warfare consolidated into the 
Foreign Economic Administration, Office for Emergency Management.) 
Board of Investigation and Research—Transportation 
(Ceased to exist Sept. 18, 1944.) 
pe BO ae RE ES a ee > é 
(Name changed to Tax Court of the United States Oct. 21, 1942 and new 
symbol assigned. ) 
Botanic Garden, U. 
Canal Zone Biologics a Are a, Smithsonian Institution ___- 
Central Statistical Board_. 
(Transferred to Bureau of the Budge t July - "1939. - 
Civil Aeronautics Authority-._-_- 
(Transferred to Deps artment of C ommerce June 30, ‘1940. _ 


































A Aug. 24, 1928 
Afc June 21, 1939 







AF Nov. 28, 1949 
AP Aug. 24, 1928 























AD June 27, 1935 






ABM Aug. 24, 1928 
AAC Oct. 29, 1943 































AC Aug. 24, 1928 
AT Dee. 13, 1946 
BEW Feb. 5, 1942 











iRT Oct. 3, 1941 






TA Aug. 24, 1928 










BG Do. 
CBA July 12, 1941 
CsB Mar. 19, 1936 














aicubbaababinke CAA July 26, 1938 











I Oe eS os as Se) oa abe amannuohnms CAB June 1, 1951 
Civil Service Commission - -..-. Cs Aug. 24, 1928 
Civilian Conservation Corps. vpenbeeaaedl CIV July 22, 1937 


(Made a part of the Federal Security “Agency ‘July 1, 1939.) 





225273°—_53—49 
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Prefix symbol letters approved by the Comptroller General of the United States for 
the various departments and agencies in connection with the numbering of U. S. 
Government bills of lading—Continued 





Bill of 











; Date of 
Department or agency lading : 
symbol approval 
NI 0S 2 ha ahead biabbenliibinemanawil Cc Aug. 24, 1928 
Civil Aeronautics Administration Cea June 26, 1940 
(Will use Department symbo! ‘‘C”’ when present stock is exhausted.) 
Iniand Waterways Corporation Ciw June 21, 1939 





Office of Surplus Property-------..-- Csp June 14, 1945 
(Terminated Oct. 19, 1945 and activities and personnel transferred to 
Reconstruction Finance Corporation effective Nov. 5, 1945, where 
they were continued under the War Assets Corporation.) 
RigeeeIee WeROG) COTMORIIOR., «. 5 onncccocouncknccccnsacccccucesoowes RFC Apr. 16, 1942 
(Returned to Federal Loan Agency Feb. 24, 1945.) 
(Other than noted herein, all other bureaus, etc., are using Department 
of Commerce symbol “C’’) 






Commission of Fine Arts.........- solhaslintdarsuallaciaia tncbinioramaaaaetelenatitl FA Aug. 24, 1928 
Commission on Renovation of the Executive Mansion. . EM Aug. 5, 1949 
EE A ‘ ccc Aug. 24, 1928 
Court of Customs and Patent Appeals, U. S_. ‘ CA Do. 
Defense Production Administration ‘ DPA Mar. 28, 1951 
Defense, Secretary of. ..........--.-- = SD Sept. 12, 1947 
Defense Transport Administration _ Z DT Nov. 13, 195 
Displaced Persons Commission ..._...........-....---...--- i DP Sept. 9, 1948 
District of Columbia, Office of the Purchasing Officer. .....-. Z DC Sept. 16, 1943 
Economic Cooperation Administration ....................-...-...-.--...2--- ECA Apr. 12, 1948 
(Expired Oct. 31, 1951.) 
a eT nc ans han betiennbeeetl EDB Sept. 29, 1941 
(Name changed to Board of Economic Warfare Dec. 17, 1941. am 
Economic Stabilization Agency ...... iat ge obsipbulater Rei il acest aiietnpad ert ED Oct. 24, 1950 
Employees’ Compensation C ommission, RS ee ee ed eae Pe EC Aug. 24, 1928 
(Abolished July 16, 1946 and functions transferred to Federal Security 
Agency—see Bureau of Employees’ Compensation, Federa! Security 
Agency.) 
I a in rsecenenlnmnecntednsiideneiinainbedneiphiinmttel E June 21, 1939 
Bureau of the Budget. - - - on Ebb Do. 
Central Statistical Board_.............---.-.---.------------ Ebb Do. 





(Expired July 25, 1940 and functions taken over by Division of 
Statistical Standards, Bureau of the Budget.) 
Council of Personnel Administration --._..............-..--..--.-------.-. Epa Oct. 17, 1939 
(July 1, 1940 the Administration was made a unit within the Civil Serv- 
ice Commission and name changed to Federal Personnel Council.) 
OGies af Coorammnter Gf EUOTENRUION ..... .. nce ee ccw cc ccncnes Eoci Aug. 19, 1941 
(June 13, 1942 Office transferred to jurisdiction of Joint Chiefs of Staff, 
to be known as Office of Strategic Services.) 
es abn ebchinn ap engionsinemoaneiiel ER Jan. 16, 1947 
(Formerly National Emergency Council. Office of Government Re- 
ports liquidated June 30, 1948.) 





National Resources Planning Board_.---.-- nitinibamnemeeed Enr June 21, 1939 
(Abolished June 26, 1943, effective “Aug. i ® 1943.) 
The White House Office 


Saeed iaisicsteesa auiuinialdal onatietiniatataditianleandettaaataababimietenatnie’ WH Aug. 24, 1928 











Export-Import Bank of Washington___-_. EI Oct. 9, 1945 
Federal Board for Vocational Education VE Aug, 24, 1928 
(Functions transferred to Department of the Interior June 10, 1933. Funce- 
tions assigned to Commissioner of Education Oct. 10, 1933. Office of 
Education transferred to Federal Security Agency July 1, 1939. Board 
abolished July 16, 1946.) 
Federal Civil Defense Administration - .................cccecccccccccccccecess- CD Dee. 21, 1950 
Federal Communic. ations Commission s aisleaitesiiaieataiaias RC Jan. 65,1929 
(Will use “CN” when present supply of forms is exhausted. , 
Federal Deposit Insurance Corporation ieiptanieiakkcoeamaieciesdiamdaeiaameaian FIC Aug. 19, 1943 
Federal Emergency Administration of P ublic Works... _- PW Feb. 9, 1934 
(Consolidated into Federal Works Agency July 1, 1939, ‘to be administered 
as the Public Works Administration.) 
ee sl eteeeeennmenneens HL Aug. 4, 1933 
(Grouped with other agencies to form Federal Loan Agency, July 1, 1939.) 
ae FH Aug. 11, 1934 
(Grouped with other agencies to form Federal Loan Agency, July 1, 1939.) 
See I oa ieahiedbnemnanenbineam nin tisimgemeettiel LA June 21, 1939 


(Abolished June 30, 1947 and all property and records tr: ansferred to Recon- 
struction Finance Corporation.) 
Disaster Loan C — a a LAdl Do. 
(Dissolved June 30, 1945 and functions transferred to Reconstruction 
Finance Corporation effective July 1, 1945.) 


Electric Home and Farm Authority ...................cccccccccccccccsee- LAeh Do. 
(Terminated October 13, 1942.) 
Ss GEE Oe SVN nn... enamancensosunncsccenaceseses LAei Do. 


(Transferred to Office of Economic Warfare July 15, 1943. Office of 
Economic Warfare consolidated into Foreign Economic Administra- 
tion Sept. 25, 1943.) 
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Prefix symbol letters approved by the Comptroller General of the United States for 
the various departments and agencies in connection with the numbering of U. S. 
Government bills of lading—Continued 


Bill of 
Department or agency — 
symbo 


Date of 
approval 


Federal Loan Agency—Continued 
ee et I I os crt tittinticctinsexicancnesavnnsinesee LAhl June 21, 1939 
(Functions transferred to Federal Home Loan Bank Administration 
under the National Housing Agency Feb. 24, 1942. Abolished July 
27, 1947 and functions transferred to Home Loan Bank Board under 
Housing and Home Finance Agency.) 


Federal Housing Administration _ __ Fimimeetindion LAfh Do. 
(Transferred to National Housing “Agency Feb. “24, 1942.) __ 
Federal National Mortgage Association....................-...---..--.---- LAnm Do. 


(Transferred to Department of Commerce Feb. 24, 1942. Returned to 
Federal Loan Agency Feb. 24, 1945. Transferred to Housing and 
Home Finance Agency July 10, 1950, becoming operative September 
7, 1950.) 
Federal Savings and Loan Insurance Corporation. -.--._..........-..---..--- LAs} Do. 
(Transferred to Federal Home Loan Bank Administration under 
National Housing Agency Feb. 24, 1942. Transferred to Home 
Loan 7 Board under Housing and Home Finance Agency July 
27, 1947 
Bienen Gr Bi CO di ba ctsitige tds mbd en tiicndbvigvictienenee LAle Do. 
(Transferred to Federal Home Loag Bank Administration under 
National Housing Agency Feb. 24, 1942—Liquidated July 1951.) 
Reconstruction Finance Corporation... ................-.--...-.---------- LArf Do. 
(Transferred to Department of Commerce Feb. 24, 1942. Returned to 
Federal Loan Agency Feb. 24, 1945. Now an independent corpo- 
ration.) 
i, ance enitehinnmnaainentelblnuitcnibedae WAS Apr. 1, 1946 
(Jan. 31, 1946 surplus property functions of War Assets Corporation 
transferred to War Assets Administration—see Office for Emergency 
Management.) 
I i cercntcunccusnenmmannsenqeneocsonnt LArfm June 21,1939 
(Transferred to Department of Commerce Feb. 24, 1942. Returned 
to Federal Loan Agency Feb. 24, 1945. Transferred to Reconstruc- 
tion Finance Corporation June 30, 1947.) 
















Federal Mediation and Conciliation Service. ...................-.-..--.-.- sd MS Aug. 1,1947 
Federal Power Commission 7 FP Aug. 24, 1928 
I air ei aceeabdiniatendts i. FR Do. 
Federal Savings and Loan Insurance Corporation_..._...................-.---- FI Aug. 6,1934 
(Grouped with other agencies to form Federal Loan Agency July 1, 1939.) 
I I Sv oo aie pn eednsmeatabethewhndeeibamaneenaawbntnntshe SA June 21,1939 
I II... nce nnnn eeeeeeeanabenenensocosnesennnet SAat Aug. 31,1942 
(Transferred to War Manpower Commission Sept. 17, 1942—symbol can- 
celed May 6, 1943.) 
Bureau of Employees’ Compensation. -- cutiapietnnbniendiiil SP Sept. 11, 1946 
(Transterred to Department of Labor May 24, 1950.) _ 
tats cininminmgsabilintanekoniinnabinenabh SAciv June 21, 1939 
(Act of July 2, 1942 provided for liquidation of CCC not later than June 
30, 1943.) 
is GD SN no ctintnnbbinedetinneundinbuaeddens SAh June 26,1940 
Freedmen’s Hospital. ...............- SAb Do. 
Howard University........ SAh Do. 
St. Elizabeths Hospital SAh Do. 
Food and Drug Administration --.__.. SAfd Do. 
Office of Education................. SAe June 21, 1939 
Office of Vocational Rehabilitation - SAv Mar. 8, 1944 


I SEE EET SAny June 21,1939 
(Transferred to War Manpower Commission Sept. 17. 1942—symbol 
canceled Feb. 13, 1943.) 
I eee SAph Do. 








Social Security Board _--.- SAss Do. 
(Abolished and Social Security Administration established July 16, 
1946.) 
American Printing House for the Blind SAss Do. 
U. 8. Employment Service................ halon "i SAss Do. 
(Transferred to Department of Labor Aug. 20, "1949. ) 

a ns cetimneenteneielninenatiaipmnatiiniatatd! FT Aug. 24,1928 
ee Be Bc iceccncatincnnntenemmmetunnnndsbhbabhdeddbtigdiitasiieivnte WA June 21,1939 


(Abolished June 30, 1949 and functions transferred to General Services 
Administration.) 
Bureau of Community Facilities. _-_....-- ee wc Nov. 27, 1946 
(Transferred to General Services Administration June 30, 1949 and 
functioned as Community Facilities Service. May 24, 1950 certain 
functions transferred to various agencies.) 
Palin Tes DI i csi ctcntinisun de tdagtettamsenatinnctin WApb June 21, 1939 
(Abolished June 30, 1949 and functions transferred to General Services 
Administration.) 
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Prefix symbol letters approved by the Comptroller General of the United States for 
the various departments and agencies in connection with the numbering of U. S. 


Government bills of lading—Continued 





Department or agency 








Federal Works Agency—Continued 
I it cine merenemindimmminminti 
(Transferred to General Services Administration June 30, 1949. _Trans- 
ferred to Department of Commerce Aug. 20, 1949. Will use Depart- 
ment of Commerce symbol ‘‘C”’ when present stock is exhausted.) 
a, i seinnbde tonne seenehenaneé 
(Functions transferred to Office of Federal Works Administrator June 
30, 1943. Federal Works Agency abolished June 30, 1949 and func- 
tions transferred to General Services Administration.) 
i en oe naeilidiaisasoguensusnad 
(Transferred to Federal Public Housing Authority, National Housing 
Agency, Feb. 24, 1942.) 
I a heaitenctieninenebetinines 
(Liquidated Dee. 4, 1942.) 
OO EE 
General Services Administration - - . . 
Government Printing Office........... 
Home Owners’ Loan Corporation 
(Grouped with other agencies to form the Federal Loan Age ney July 1, 
1939.) 
Housing and Home Finance Agency..-._..........-cccccccececnccceeeeeeeeee- 
Federal National Mortgage Association..... 
OR a, a elbsdiedlineiitininebemediensiaiied: 
(Formerly Federal Public Housing Authority.) 
Sl es eebennndumennnanensnemes 










Interior, Department of the_-_........ 
Interstate Commerce Commission... 
Justice, Department of. ............. 
Labor, Department a 


Maritime Commi 
in a sci natinel in iia cnieidiaeertntnn oraactblaachindmnabhniie ombinel 
—— Commission transferred to Department of Commerce May 
1950. Will use Department symbol ‘‘C’”’ when present stock is 
ciammel> 
IE I ni epehnnetemaitinnenentinbnsnehdnebeienbatboe 
(Title expired June 22, 1942.) 
a TS 
Mutual Security Agency. -..................-.. 
National Advisory Committee for Aeronautics. 
EES, 
(Formerly Alley Dwelling Authority.) 
National Capital Park and Planning Commission.................-..-.......- 
National Capital Sesquicentennial Commission..-..- 
National Gallery of Art, Smithsonian Institution-_- 
National Housing Sine iai teniccukhnid din Saaeweetetmenaiaaeemmnminne ee 
(Agency dissolved upon creation of ‘Housing and Home Finance Agency 
July 27, 1947.) 
Federal Housing Administration. _...................-...----------------- 
(Transferred to Housing and Home Finance Agency July 27, 1947.) 
eg ELE RPS ET 
(Functions transferred to Public Housing Administration, established 
asa ee unit of the Housing and Home Finance Agency, July 27, 
1947.) 
National Mediation Board... nace 
National Railroad Adjustme! Eg 
National Production Authority, Department of Commerce 
(Is using or will use Department symbol ‘“‘C’’ when present stock is ex- 
hausted.) 
i i caine iannibenaiaeheunel 
National Security Resources Board ____..-. 
National Security Training Commission -- 
Navy, Department 4 ae 
SP RIIEL chadiubsectchdneenoeniaemnbeanesane 
Office of the Bituminous Coal Consumers’ Counsel 
(Terminated Aug. 24, 1943.) 
Office of Censorship. --...-- ‘ 
(Terminated Sept. 28, 1945, ‘effective Nov. 15, 1945.) _ 
Office of Contract MI re ele se 
(Transferred to Office of War Mobilization and Reconversion Oct. 3, 1944. 
Abolished Dec. 12, 1946 and functions transferred to Treasury Dept. 
Functions transferred to General Services Administration June 30, 1949.) 
Office of Defense Mobilization............. Scuhiebuiublbnkubdnendineuinesiowes 





















Bill of 
lading 
symbol 





WaApr 


WApw 


WAhb 


WAwp 


GA 
Gs 
GP 

HLC 


H 
HN 
HP 


HAfh 
HAph 








Date of 
approval 


June 21, 1939 


Do. 


Do. 


Do 


Aug. 


Feb. 27 


Aug. 
Aug. 


Sept. 
Sept. 
Sept. 


Jan. 
July 
Jan. 
Aug. 


24, 1928 
, 1950 
24, 1928 

4, 1933 


16, 1949 
15, 1950 
14, 1949 


19, 1948 
24, 1951 
21, 1946 
24, 1928 


Do 
Do. 
Do. 


Sept. 


May 


July 
Oct. 


Nov. 


Aug. 


Nov. 


Sept. 
Nov. 


Oct. 
Apr. 


June 


May 


Aug. 
Dec. 


Mar. 


June 
May 
Aug. 
Aug. 
Aug. 
Jan. 


Aug. 


Jan. 


1, 1936 
6, 1947 


22, 1938 


10, 1949 
16, 1951 
24, 1928 
18, 1947 


15, 1949 
17, 1949 
11, 1939 
27, 1942 

9, 1942 
20, 1942 


1, 1934 
11, 1934 
28, 1951 


15, 1951 
11, 1948 
1, 1951 
24, 1928 
0. 
4, 1941 
19, 1942 


4, 1944 


16, 1951 
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Prefiz symbol letters approved by the Comptroller General of the United States for 
the various departments and agencies in connection with the numbering of U. S 
Government bills of lading—Continued 





Bill of 
Department or agency lading 
symbol 


Date of 
approval 





Office for Emergency Management OEM | Mar. 20, 1941 
Central Administrative Services OEM Nov. 18, 1943 
Civilian Production Administration CPA June 17, 1946 

(Consolidated with other agencies to form Office of Temporary Con- 
trols Dec. 12, 1946.) 






Committee on Fair PO PINE a cnncipitinnntineantnaemeuiiianel OEM Nov. 18, 1943 
(Terminated June 30, 1946.) 
Foreign Economic Administration _- Mineiaetneantnbetd OEM Do. 


Foreign Economic Administration, British Government. BRIT May 27, 1944 
Foreign Economic Administration (foreign offices)... __--- FEA (f) Oct. 7, 1944 
Export-Import Bank of Washington .....-- eee May 22, 1944 
(Established as an independent agency July 31, ,1945—see above. ) 
(Foreign Economic Administration terminated Sept. 27, 1945 and 
functions redistributed to Department of Commerce and Agriculture 
and Reconstruction Finance Corporation.) 
I I i aca costae cence ery snicn cies einsiin neni nani diaiehes OEM Nov. 18, 1943 
(Terminated Dec. 31, 1945 and a successor agency, the National Wage 
Stabilization Boar: 1, established. National Wage Stabilization 
Board terminated Dee. 12, 1946, effective Feb. 24, 1947 and functions 
transferred to Secretary of Labor and Department of the Treasury.) 





Office of Civilian Defense ht agin saapee el cs a nea canaeieDinteaiiaieatana nine OEM Do. 
(Abolished June 4, 1945, effective June 30, 1945.) 
Office of Coordinator of Inter-American A ffairs............-.......-.-..-- OEM Do. 
(Transferred to Department of State May 20, 1946.) OIAA | May 2 1945 
en iacanenndemasantnndeanetung OEM st Nov. 18, 1943 
(Terminated July 6, 1949.) ODT | Oct. iz 1944 
Ce ee aii tis kestinnss ccteoeeecnsesernnensinsin OEM Nov. 18, 1943 
(Transferred July 25, 1946 to Office of War Mobilization and Reconver- 
tion. Consolidated with other agencies to form O:lice of Temporary 
Controls Dec. 12, 1946.) 
Office of Lend-Léase Administration .. ... ..............-....+........---..- OEM Do. 
(Consolidated into Foreign Economic Administration Sept. 25, 1943.) 
ee re nee sone aeavacusteccosboseneene OEM Do. 


(Consolidated with other agencies to form Office of Temporary Controls 
Dee. 12, 1946. Oilice of Temporary Controls transferred for liquida- 
tion of Department of Commerce June 1, 1947.) 
Cae Se I SII. os one noe ce ccancsce-cnenessen<cenencecece OPM Feb. 15, 1941 
(Abolished Jan. 24, 1942 and records, etc., transferred to War Produc- 
tion Board.) 


Office of Scientific Research and Development_............-.....---------- OEM I! Nov. 18, 1943 
| (Liquidated Dec. 31, 1947.) OSRD | Nov. 1,194 
er Ns ini RE iecccneanensnsevinsowsbncahme OEM Nov. 18, 1943 
| (Abolished Aug. 31, 1945.) Owl Nov. 8, 1944 
iis a et I ne OEM Nov. 18, 1943 
(Transferred to Office of War Mobilization and Reconversion Oct. 3, 
| 1944.) 
Philippine Alien Property Administration __._. - BY Jan, 3, 1947 
(Abolished June 29, 1951 and functions transferred to Department of. 
Justice.) 
I re ee I oo oon on oe dnncapcacncescancbinnen: OEM Nov. 18, 1943 


(Dec. 17, 1945, functions transferred to Reconstruction Finance Corpora- 
tion and De partment of Commerce, effective Jan. 28, 1946. Corpora- 
tion abolished June 30, 1947.) 
War Assets Administration __. B ws Jan. 20, 1947 
(Abolished June 30, 1949 and functions transferred to General Services 
Administration.) 


War Manpower Commission -- - OEM _ |! Nov, 18, 1948 
(Terminated Sept. 19. 1945 and functions transferred to Department of} WMC | Oct. 23, 194 
Labor.) 


War Manpower Commission, National Youth Administration __-......._. WMCnya }! Feb, 13, 1943 
(Transferred from Federal Security Agency Sept. 17, 1942, ‘Act of OEM | Nov. 18, 1943 
July 12, 1943 provided for its liquidation.) 





War Manpower Commission, ay egg Nn sO ode WMCat 'May 6,1943 
(Returned to Department of Labor Sept. 19, 1945.) OEM Nov. 18, 1943 

te diana ahaa tadiveninbend OEM 1 Nov. 18, 1943 
(Terminated Oct. 4, 1945 and successor agency, Civilian Production WPB Sept. 23, 1944 

Administration established.) 

Te Se IOI, is i nnine ne cnsgnemidnediubinintbadinmeningnetion OEM Nov. 18, 1943 
(Terminated June 30, 1946.) 

War Shipping Administration (Division of Tratning).................... WSA Aug. 18, 1942 


(Terminated and functions transferred Sept. 1, 1946 to U. S. Maritime 
Commission.) 


' Canceled, 
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Prefix symbol letters approved by the Comptroller General of the United States for 
the various departments and agencies in connection with the numbering of U. S. 


Government bills of lading—Continued 























Department or agency 





Office of the Housing Expediter 
(Expired July 31, 1951.) 
I a a rnnennainmnipapiaeneeie 

(Terminated Oct. 1, 1945, and functions distributed to Department of State 
and War Department.) 
Office of War Mobilization and Reconversion__............--..-.------------- ‘ 
(Successor to Office of War Mobilization. Consolidated with other agencies 
Dec. 12, 1946, to form Office of Temporary Controls.) 
nD Re ee inh abe nelane bnovonebbennaeeel 
(Reestablished as the Canal Zone Government July 1, 1951.) 
Petroleum Administration for War 
(Terminated May 8, 1946.) 
Philippine War Damage Commission 
(Ceased to exist Mar. 31, 1951.) 
Post Office Department 


President’s Materials Policy Commission 
Railroad Retirement Board 
Renogotiation Board. -.........-....--... 
Securities and Exchange Commission 
Selective Service System 


Small Defense Plants Administration 
a ial ininideienseeemnnmenismaeiet 
(See Office for Emergency Management.) 
a vicuntiwe eeenenabanerehastenobenbanitediewed 
ei inna nadeenhgrriceninbensenee 
(Became a part of Federal Security Agency July 1, 1939.) 
State, Department of... ......c--nccee 
Subversive Activities Control Board --- 
Supreme Court of the United States... 
Tariff Commission, U. 8_.-._........... 
Tax Court of the United States_...... 
Tennessce Valley Authority_......... 
Treasury, Department of the......... 
dnc landcare ier dlid takoendeiy 
(Transferred to General Services Administration July 1, 1949 where it 
functions as Federal Supply Service.) 
RE BRIO. os oncenpccvsveneove cimatemireeenieemieimnamiationnn ; — 
Office of Commissioner of Accounts and Deposits (now the Bureau of 
IT 1 <i s ee ey Gahcibhie Mane ineebeneninbewennneanetindaiibi ite 
Division of Bookkeeping and Warrants 
TTT Nn eseennntinnm 
Section of Surety Bonds_...........- 
Division of Disbursement 
Office of the Commissioner of the Public Debt (now the Bureau of the 
RC cen. ia. cana eee nmRNaNE aang 
Division of Loans and Currency --.--.- 
Office of the Register of the Treasury - 
Division of Public Debt Accounts and Audit _--. 
U. 8. Savings Bonds Division. ....................... 
Office of the Treasurer of the United States__......... 
oc OS ao chibn ina wink aweaininacniine 
Procurement Division (name changed to Bureau of Federal Supply 
July 1, 1947): 
EE DE Ril DANE 
Branch of Public Works 
Veterans Administration. ...... 
Wage Stabilization Board. .-.... 
War Claims Commission 
War Department: 
i a oer aemeeeinbemaeentianiameeiel 
Quartermaster’s Department 

















Bills of lading reproduced ‘‘overseas” 

po RN REE RE OEE ae 

(Name changed to Work Projects Administration July 1, 1939. Consoli- 
dated into the Federal Works Agency.) 


Bill of 
lading 
symbol 


HE 


OSS 


WMR 


PC 
PAW 


Wos 


WPA 


Jan. 22, 
| July 2, 


Mar. 3, 


A ug. 24, 
Jan. 13, 


June 26, 


July 7, 
Mar. 23, 


Nov. 29, 
Sept. 14, 
? Aug. 23, 
Aug. 4, 
Nov. 7, 
July 9, 


Aug. 24, 
Feb. 6, 


Aug. 24, 
Nov. 30, 
Aug. 3, 
Aug. 24, 
Sept. 22, 
Sept. 17, 
Aug. 24, 
Dec. 19, 





June 26, 


“Mar. 16, 
Oct. 19, 


Aug. 24, 


Apr. 14, 
Do. 
Do. 

Sept. 15, 
Do. 
Do. 

Jan. 9, 

May 28, 





' Aug. 24, 


1 Aug. 24, 


Date of 
approval 


1947 
1942 


1945 


1928 
1943 
1946 


1928 
1943 
1951 


1951 
1934 
1940 
1948 
1951 
1943 


1928 
1936 


1928 
1950 
1943 
1928 
1943 
1934 
1928 
1946 


1940 





1 Canceled. 
20ld 
* Treas. Circular Let. Sept. 17, 1940 
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GENERAL REGULATIONS NO. 103—FIRST REVISION 
March 10, 1952 


REIMBURSEMENT VOUCHER AND IMPREST FUND ACCOUNTING 


1. Purpose-—The purpose of this regulation is to provide a uniform and 
economical method of effecting reimbursement for payments made for authorized 
small purchases made by Federal! officials and employees duly authorized to make 
such purchases for official purposes and to implement the Joint Regulation for 
Small Purchases Utilizing Imprest Funds dated March 10, 1952, 31 Comp. Gen. 
768, issued by the General Services Administration, the Treasury Department 
and the General Accounting Office. 

2. Forms Prescribed.—The following standard forms, facsimile copies of which 
are attached, are hereby prescribed for general use t»roughout the Government 
service: 

Standard Form No. 1129—Revised__.. Reimbursement Voucher (original, 
printed on white paper—size 8 x 
10% inches). 


Standard Form No. 1129a—Revised__. Same as above (memorandum copy, 
printed on yellow paper). 
Standard Form No. 1165......-..-..- Receipt for Cash-Subvoucher with 


stub, Interim Receipt for Cash 
(printed on white paper—size 10% 
x 4 inches). 
Standard Forms No. 1129b and 1129¢ will no longer be required and are obsolete. 
Standard Form No. 1012d—Revised is also obsolete. 

3. Standard Form No. 1165.—Standard From No. 1165, Receipt for Cash- 
Subvoucher, supersedes Standard Form No. 1012d—Revised, prescribed by 
General Regulations No. 88. The new form includes a stub portion entitled 
“Interim Receipt for Cash” and spaces for recording ‘‘Purpose” for which purchase 
is made and “Appropriation and Accounting Classification.” 

4. Conversion of Foreign Currency.— When foreign currency is involved in small 
purchases and where necessary, the conversion to United States dollars whould be 
indicated in the “Accounting Classification” section of the Standard Form No. 
1129— Revised. 

5. Receipt Requirements.—This regulation does not change the receipt require- 
ments detailed in the Standardized Government Travel Regulations with respect 
to purchases by employees or officials in a travel status where reimbursement is 
secured through submission of a Travel Voucher, Standard Form No. 1012— 
Revised. When Standard Form No. 1129—Revised is used for reimbursement, 
it is the intention of this regulation to require that a subvoucher or receipt be 
submitted in support of each expenditure, except in the case of taxicab expenses 
where a Standard Form No. 1164, prepared in accordance with Accounting Sys- 
tems Memorandum No. 19, dated October 18, 1951, will suffice. Each purchase 
made should be supported by an original bill, sales slip, cash register ticket, 
invoice, ete., of the dealer or by a Standard Form No. 1165, Receipt for Cash- 
Subvoucher, or equivalent receipt form itemizing the articles or services pur- 
chased and amount thereof. Such receipts shall comply with the following: 

a. When individual purchases are for $3 or more the receipt form must be 
signed by the dealer or his agent as evidence of payment in addition to the require- 
ment that the articles or services purchased be itemized. If the signature of the 
vendor and/or the articles purchased cannot be noted on the receipt form, the 
missing information will be placed on a subvoucher which will be attached to the 
receipt. 

b. In the case of purchases of less than $3, a receipt showing the articles or 
services purchased should be secured, but the signature of the dealer will not be 
necessary. In those instances of purchases less than $3 where it is impossible to 
secure a dealer’s invoice, bill, etc., the employee making the purchase, even though 
he may be an Agent Cashier or Imprest Fund Cashier, will detail on a Standard 
Form No. 1165, or equivalent form, the articles or nature of the services pur- 
chased and will sign the subvoucher indicating receipt of the funds from the 
imprest fund of agent cashier. 
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6. Submission of Receipts.—Receipts shall be consecutively numbered as sub- 
vouchers and securely attached in numerical sequence at the specified place in the 
upper left-hand corner of the Standard Form No. 1129—Revised, together with 
an adding machine tape. Since some form or receipt substantiating each cash 
payment will be submitted with the Reimbursement Voucher, the detailed listing 
of subvouchers formerly required on the reverse side of the voucher is no longer 
necessary, and the voucher form has been revised accordingly. 

7. Use of Interim Receipt for Cash.—The “Interim Receipt for Cash’”’ portion of 
Standard Form No. 1165 will be used in those cases where a cashier furnishes 
another employee with cash for making a purchase. Under these circumstances 
the employee will be required to sign the interim receipt stub at the time of the 
advance and will be given the blank Receipt for Cash-Subvoucher to be prepared 
if needed in accordance with 5 b. above. When the purchase has been consum- 
mated the employee will return any unused cash to the cashier together with the 
receipt for the purchase. The cashier will then mark the Interim Receipt for 
Cash “Void” and will return it to the employee. Thus, the cashier will be able to 
account for the established balance of the fund at all times, either by cash, un- 
scheduled subvouchers, unpaid reimbursement vouchers or interim receipts for 
cash. 

8. Standard Form No. 1129—Revised, Reimbursement Voucher.—a. Standard 
Form No. 1129—Revised will be prepared when reimbursement is required in 
accordance with the regulations governingimprestfunds. The “Status of Fund” 
section will be completed on each voucher for reimbursement of an imprest fund 
and will indicate opposite the appropriate item, the amount for which reimburse- 
ment is requested, the amount of any previously submitted unpaid voucher, the 
amount of unscheduled subvouchers held in the imprest fund, the amount of 
“Interim Receipts for Cash’? on hand, the amount of cash on hand including 
uncashed reimbursement checks, and the total amount of the imprest fund which 
should be the amount for whcih the fund was established and for which the 
cashier is accountable. 

b. In those agencies where an Imprest Fund Cashier has not been designated 
and other employees are authorized to make small! cash purchases, such employees 
seeking reimbursement for purchases will prepare Standard Form No. 1129— 
Revised, except that the “Status of Fund” section will not be completed, and 
the payee’s certificate will be changed by eliminating that portion reading ‘‘and 
that the status of the imprest fund for which I am accountable is as stated above.”’ 
Likewise, the words “Imprest Fund Cashier’ appearing beneath the line for 
payee’s signature will be stricken out. Space has been provided for insertion of 
the payee’s title where required by the agency. The orginal of the voucher 
supported by receipts totaling the amount for which reimbursement is claimed 
shall be certified by the employee seeking reimbursement and by the authorized 
certifying officer. 

c. The section of Standard Form No. 1129—Revised entitled “Accounting 
Classification”’ has been left unruled to facilitate preparation and to allow for 
variations as required by agencies. When the entire amount of a voucher is 
chargeable to a single appropriation, only the appropriation symbol need be shown 
in this section. Where more than one appropriation is involved, the appropriation 
symbols and amounts chargeable to each must be shown. In all cases, the re- 
cording of accounting classifications below the appropriation level on the voucher 
itself will be at the option of the agency. In this connection, it will be permissible 
for agencies to use rubber stamps, overprinting or other means to simplify prep- 
aration of Standard Form No. 1129—Revised in accordance with individual 
needs for accounting classification data. 
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d. The supply of Standard Form No. 1129, Voucherfor Petty Purchases, now in 
stock, may be used until such supplies are exhausted. When used for reimburse- 
ment of an imprest fund, the “Status of Fund” will be noted on the reverse side 
of the form and the certificate signed by the imprest fund cashier on the face of the 
form will be changed by adding the following: 

and that the status of the imprest fund for which I am accountable is as 
stated on the reverse hereof. 


Recording of the inclusive numbers of the subvouchers on the face of the voucher 
and submission of an adding machine tape with subvouchers will eliminate the 
necessity of listing subvouchers on the reverse of the form. The stock of Standard 
Forms No. 1012d—Revised, dated November 7, 1950, on hand also may be used 
until exhausted. When required in accordance with paragraph 7 above, an im- 
provised “Interim Receipt for Cash’”’ may be used. 

9. Accounting for Imprest Funds.—a. Upon establishment of an imprest fund, 
appropriate entries will be recorded in the agency General Ledger to reflect the 
amount of the fund in a controlling asset account. Subsidiary records will be 
established for each cashier by name, the total of which will equal the amount 
in the controlling account. An offsetting credit balance account will be established 
to reflect the liability for the advances from disbursing officers with appropriate 
subsidiary records for each disbursing officer. In lieu of the preceding, those 
agencies having their own disbursing officers may require that such disbursing 
officers maintain adequate records with respect to imprest funds including the 
name and location of each imprest fund cashier and the amount of each fund. 
Entries should not be made in any of the above accounts or records to reflect 
expenditures, reimbursement checks received, or transactions other than increases 
or decreases in the established amount of imprest funds or change of disbursing 
officers or cashiers. 

b. Budgetary accounting to prevent overobligation or overexpenditure of 
available funds because of payments from imprest funds which are chargeable 
to such available funds should be as simple as possible consistent with agency 
regulation for adminstrative control of funds adopted as the result of section 3679, 
Revised Statutes, as amended. It is not necessary or desirable to record obli- 
gations, liquidations, ete., against available funds for each procurement paid from 
imprest funds nor to establish estimated obligations in the accounts except in 
cases where the greater portion of purchase transactions completed during the 
month have not been covered by a reimbursement voucher. The establishment 
of adniinstrative reservations equal to the amount of imprest funds with their 
subsequent cancellation as of June 30 and reestablishment for the new fiscal year 
together with recording of expenditures based on reimbursements to the imprest 
fund should suffice in most agencies. 

ce. Generally, sufficient detail may be shown on the Reimbursement Vouchers 
and attached receipts to permit accounting distributions directly to the agency 
cost and allotment accounts. However, in those agencies where purchases made 
from imprest funds may require property accounting, implementing instruc- 
tions should be issued to insure that the equipment, supplies, ete., procured are 
taken up in the appropriate accounts in accordance with agency practices. In 
drafting such instructions, effort should be directed toward maintaining the sim- 
plified accounting prescribed herein for imprest funds insofar as possible with due 
consideration being given to the frequency of procurements which will require 
property accounting, organization, location of property accounting office, and 
similar factors. 

10. Supply of Forms.—Upon receipt of these regulations each department and 
establishment is requested to make requisition upon the General Services Admin- 
istration for a supply of Standard Forms herein prescribed which it is estimated 
will be required. 

11. Rescission.—General Regulations No. 103 dated May 2, 1945, is rescinded. 

Linpsay C. WARREN, 


Comptroller General of the United States. 
Attachments. 
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STANDARD FORM NO. 1129—Rev. 


Form prescribed by Comp. Gen., U. 8. 
March 10, 1952 
General Regulations No. 103 


REIMBURSEMENT VOUCHER 


D. 0. Vou. No 


























ATTACH SUBVOUCHERS HERE i, en 
U.S PAID BY 
(Department, bureau, or establishment) 
tianlian inannnmbaenin 
SD  eviccncticedentneccynvniiigbectenmaninncntanenente 
For payments made on account of official business as per attached subvouchers AMOUNT 
EID oibciimewcs i enscnes , inclusive, for the period .........- jeeets DOLLARS| CENTS 
a , 19...., and reclaimed subvouchers numbers --.-...........-.....---. —"- 
a a i Nat cal 
STATUS OF FUND pottars| cents || Differences 
De gr | prtetnenianihueinidetiemmaniitnranwesmnserntreney 
This Voucher ae ag AE eet ga EN SB LE ree et te SA ge 
SNE VOR Oink nice) fecowivcess I sscietins > illaia ediadaitieldatAdiaeedebinalhiahaceaiitamienehint staal alae ahd 
ae dle alsa ndes Erte neeamnnsuebidnetiatbebodbeoondibeccsbbvcns | ida, 
1] 
Interim Receipts for Cash j_......-.-.]---.----- . 
GememiemGg = Ldaacce . |. ie || Amount verified; correct for |......... | te 
TOTAL oneal | caaones (Signature or initials) .................. sianSppemens 
I certify that the disbursements claimed herein are | (For Administrative Use) 
correct and proper, that payment has not been received, 
and that the status of the imprest fund for which Iam || 
accountable is as stated ahove || Approved: 
fe °° “(imprest Fund Cashier) —S*<\|'-—s Pursuant to authority vested in me, 1 certify that this 


|| voucher is correct and proper for payment. 














SIGN 
ORIGINAL | 

ONLY ED sv acd anannyteninie wealintaiinde duawn 
Number of Reimbursement Checks desired - - - .- ~ (Date) (Authorized Certifying Officer) 
in the amounts o! FL cP e edb Edipudicede sot (SIGN ORIGINAL ONLY 

ACCOUNTING CLASSIFICATION 
(APPROFRIATION SYMBOL MUST BE SHOWN: OTHER CLASSIFICATION OPTIONAL) 

Paid by check(s) on Treasurer of the United NE Ber ND iitc tevin a a ate 

States in favor of payee named above No.(s) (Date) 


wrccwcccccccwccccccccccesccescccesccocececccccsosce (SIGN ORIGINAL ONLY) 
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STANDARD FORM NO. 1165 
Form prescribed by 


INTERIM RECEIPT Comptroller General, U. 8. 


March 10, 1952 Subvoucher No.............- 
FOR CASH Genera] Regulations No. 103 NE he as lcerels 
| RECEIPT FOR CASH—SUBVOUCHER 
DAlt.......c2ec-ceeeee-e- (To be used when invoice is not available) 


| I TOI nn sere belie ena ti Ritalin ncaa iinamneane i 


Received of Imprest Fund 





















iS (MS concreh llamspiecedahilibraiatanotiltiubeaib debit rr ied betas ) for the following: 
0 ea for which | a 100 a % ian aie 
I hold myself accountable to the . “Sony ‘ a. al 
| QUANTITY ARTICLES OR SERVICES AMOUNT 
United States. nidiinchialpaiaiataend a 
"Signatures | | 
| 
NOTE TO SIGNER —————————SS======S==—SS==———=—==aBaananazaqa===—=—| 
ines == RE rts Serena 
. oe be Address .. « Signature of Vendor/Agent) 
Be sure this receipt is marked Te . ee a: Se . as 
“VOID” and returned to you (DO NOT SIGN IN DUPLICATE) 
when the transaction is com- | Cr 
pleted or the unds returned to ' PURPOSE (PROJECT, ETC.) APPROPRIATION AND ACCOUNTING 


the Cashier | CLASSIFICATION 





GENERAL REGULATIONS NO. 109—REVISED 
Supplement No. 2 
August 27, 1951 


STANDARD FORMS AND PROCEDURE FOR GOVERNMENT ADVERTISING 


Section 14.7, Public Voucher for Advertising, of General Regulations No. 109— 
Revised, dated January 17, 1949, 28 Comp. Gen. 42, is hereby augmented by the 
following: 

“In those cases where multiple bills or invoices are received from a single news- 
paper publisher for advertisements over an extended period of time and no ob- 
jection is raised by such publisher to making a single payment therefor, such may 
be processed for payment on a Standard Form No. 1034—Revised, Public Voucher 
for Purchases and Services Other Than Personal, attaching the said Standard 
Forms No. 1144—Revised, properly executed, as supporting documents.” 


Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 110 
Supplement No. 1 
February 6, 1952 


STANDARD VOUCHER AND PROCEDURE FOR PAYMENT OF TORT 
CLAIMS AGAINST THE UNITED STATES 


Paragraph 6 of General Regulations No. 110, dated February 12, 1947, 26 Comp’ 
Gen. 992, is hereby augmented by the following: 

“The said authorization should, in those governmenta! agencies the records of 
which are subject to site or comprehensive audit by the General Accounting 
Office, be retained in the records of the said agencies for use by representatives of 
this Office conducting such audits.” 

Linpsay C. WARREN, 
Comptroller General of the United States. 
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GENERAL REGULATIONS NO. 111 
Supplement No. 2 
January 8, 1952 


STANDARD FORM FOR REPORTING LEAVE TRANSFERRED 


1. In view of certain provisions of the Annua’ and Sick Leave Act of 1951, 
65 Stat. 679, there is need for information in addition to that presently supplied 
when transmitting leave data between Federal agencies in cases where the em- 

loyee has had prior service. Standard Form No. 1150, Record of Leave Data 
ransferred, has been revised to meet this need, and effective January 6, 1952, is 
prescribed for use by all departments and agencies of the Government. 

2. Instructions relating to the preparation of Standard Form No. 1150—Re- 
vised, Record of Leave Data Transferred, are attached hereto and made a part of 
this regulation. Also attached is a facsimile of Standard Form No. 1150— 
Revised. 

3. The procedure for transfer of leave as outlined in Chapter L1 of the Federa. 
Personnel Manual, as revised, will be followed in connection with use of the revised 
Standard Form No. 1150. 

4. The revised form will be furnished upon requisition to the General Services 
Administration; however, departments and agencies will continue to use the 

resent edition of Standard Form No. 1150 until existing supplies are exhausted. 
ending receipt of the revised form, the following items of the present edition 
should be used as indicated to provide necessary information: 

a. Item 2.—Complete for all employees regardless of type of appointment. 

b. Item 3.—Disregard for all employees regardless of type of appointment. 

c. Item 17.—When the absence without pay for this item includes suspension 
and/or AWOL, specify amounts of leave without pay and/or furlough under 
item 19, ‘“‘Remarks.”’ 

d. Item 19.—Show total creditable service for leave purposes, as of date of 
separation, in years, months, and days. (Do not show service computation 
date.) 

5. Supplement No. 1 of this regulation, dated December 5, 1950, 30 Comp. 
Gen. 590, is rescinded. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


INSTRUCTIONS FOR THE PREPARATION OF STANDARD FORM NO. 1150— 
REVISED, RECORD OF LEAVE DATA TRANSFERRED 


The numbered items appearing on the captioned form will be filled in by the 
employing and releasing organizations as follows: 

A. By the Employing Organization: 

Complete the reverse side of the form by entering the following information in 
the spaces provided: 

Type the name and address of the department or agency to which the form is 
being forwarded for execution. Enter also the name of the person concerning 
whom the information is being requested. 

Type the name and address of the department or agency to which the executed 
form is to be returned. 

B. By the Releasing Organization: 

1. Enter the name and middle initial(s) of employee covered by the form. 

2. Indicate employee’s status for leave purposes by filling in date of entrance 
on duty at the releasing organization, and insert X for F/T (Full Time) or P/T 
(Part Time). 

3. Show employee’s total creditable service for leave purposes, as of date of 
separation, in years, months, and days. 

4. Show same information that appears on Standard Form No. 50, Notification 
of Personnel Action, effecting separation. 

5. Enter balances of annual and sick leave brought forward from close of pre- 
vious year. 

6. Enter final date through which leave has been credited, and enter the amount 
of annual and sick leave earned and credited since the beginning of the current 
year. 

7. Enter the sum of the prior balances and current accruals. 
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8. Enter as an item to be subtracted, the reduction in credits caused by ab- 
sences in nonpay status or losses in sick leave accumulation. 

9. Enter as an item for subtraction, the total number of hours of annual and 
sick leave taken during the current year through date of separation as shown in 
item 4. 

10. Enter the figures derived by subtracting the total reduction in credits and 
leave taken from the total figures in item 7. 

11. Enter number of hours of annual leave (including applicable holiday time) 
paid in lump-sum at time of separation. 

12. Enter salary rate at which lump-sum payment wascomputed. If more than 
one salary rate was involved, state the number of hours computed at each rate. 

13. Enter the inclusive calendar dates and number of hours on such dates includ- 
ed in the lump-sum leave period. 

14. Enter the number of hours absence in a nonpay status during calendar 
year in which separated. 

15. Enter the beginning date of the waiting period for step increase, and 

a. Total number of hours of leave without pay and/or furlough since 
waiting period began, and 

b. Total number of hours of absence without leave and/or suspension 
since waiting period began. 

16. Enter number of days of military leave for training purposes, as distin- 
guished from active-duty periods, granted from beginning of current calendar 
year. 

17. Enter pertinent information not specifically required elsewhere on the form, 
such as overseas or territorial differential, etc. 

18. The person having responsibility for accuracy of leave records will sign 
this form, indicating his title and the date. 

18a. Enter address and phone number to which inquiries regarding this record 
should be directed. 





1. Last name First name Initial(s) | 2. Appointment data | 3. Total service for leave 
? ee iF (as of date of separation) 


| | | a ——— 
Entered on duty | F/T | P/T | YEaRs 





MONTHS | DAYS 








4. Date and nature of separation: 
C) More than 15 years 
ABSENCE WITHOUT PAY | Hours 


14. During calendar year 
in which separated 


SUMMARY OF LEAVE (HOURS) 
ITEM 
5. Balance brought forward from prior year- 


















ANNUAL SICK 
15. Since waiting period 
for step-increase which 
began on XXXXX 
a. LWOP and/or fur- 
lough 
b. AWOL and/or sus- 
pension 


6. Current year accrual through _. 











16. Military leave granted | Days 
during current calen- 
dar year 


17. Remarks 





ANNUAL | SIC 


8. Reduction in credits, 


ifany (current year) - 
9. Total leave taken. .... 


10. Balance transferred or |___Totals > 
included in lump sum_.__..-....-~...--- 





11, Total hours paid in lump sum hours 
12. Salary rate(s) 


13. Lump-sum leave period: 





From Hours . To Hours. 
(Date) (Date) 





18. Certified correct by: 18a. Address and phone number for 
purposes of inquiries: 
Signature 


(Date) (Title) 
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STANDARD FORM NO. 1150-Rev. 4 ’ 
Form prescribed by Comp, Gen., U. 8. RECORD OF LEAVE DATA TRANSFERRED 
Gen. Reg. No. lll, Supp. No. 2 








To: RELEASING ORGANIZATION—Y ou are requested tofurnish promptly the .eave data on 
r 7 


Name of Employee 


NOTE 
If this address is not the correct one 
to which future inquiries should be 
mailed be sure to insert the correct 
address under item 18a. 


L onl 


FOLD HERE FOR MAILING 








IN WINDOW ENVELOPE 


Return to: EMPLOYING ORGANIZATION 


r a 





GENERAL REGULATIONS NO. 112 
July 17, 1951 


PUBLIC VOUCHER FOR FEES AND MILEAGE OF WITNESSES 
1. In order to provide a uniform method of processing the claims for fees and 


mileage of witnesses for the United States appearing before various courts and 
boards, there are prescribed the following: 


Standard Form No. 1156-_---- Public Voucher for Fees and Mileage of 
Witnesses. 

Standard Form No. 1156a_._._. Public Voucher for Fees and Mileage of 
Witnesses (memorandum). 

Standard Form No. 1157_-_-_-- Claim for Fees and Mileage of Witness. 

Standard Form No. 1157a___. Claim for Fees and Mileage of Witness 


(memorandum). 

2. All departments, agencies, and establishments authorized to pay witness 
fees and mileage, with the exception of the Department of Justice, shall use the 
above-prescribed forms in lieu of any similar forms previously approved in 
individual cases. However, existing stocks of such forms may be used until 
exhausted. 

3. Each agency is authorized to have the name of the agency printed on its 
supply of the new standard forms, together with such other overprinting as 
deemed administratively desirable. Also, on Standard Form No. 1157, the 
rates per mile traveled and per day in attendance may be printed when ordering. 
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4. The prescribed forms are so designed that all witnesses appearing in any 
one case may be paid on one covering voucher, yet an individual file may be 
maintained for each witness’ claim if desired. It should be noted that Standard 
Form No. 1157 serves as a supporting document to the voucher and must be 
attached to Standard Form No. 1156 when submitted for payment. 

5. When scheduling the voucher, it will not be necessary to list the names of 
the various witnesses on Standard Form No. 1064; instead, the word ‘‘Various”’ 
may be used in the ‘‘Payee’”’ column. 

6. It will not be necessary to submit copies of summons, subpoenas, etc., 
with Standard Form No. 1156, but such documents as may be required by 
statute or regulation should be retained in the administrative files to support the 
certification that the voucher is correct and proper for payment. 

7. Upon receipt of this regulation each department, establishment, or agency 
concerned should make requisition upon the Public Printer for a supply of the 
herein prescribed standard forms estimated to meet its needs. 

FRANK L. YarTsEs, 
Acting Comptroller General of the United States. 





GENERAL REGULATIONS NO. 113 
September 20, 1951 


PROCEDURE FOR DISTRIBUTING RECEIPTS DUE STATES AND COUNTIES 
FROM FEDERALLY OWNED LANDS 


1. Purpose.—The purpose of this Regulation is to revise existing procedures 
for distributing receipts due States or counties under various laws respecting the 
use and disposal of public lands and lands acquired by the United States. 

2. Existing Procedures.—Instructions of the accounting officers respecting the 
several land use programs heretofore have required that the administering de- 
partment or agency submit to the General Accounting Office statements showing 
amounts recommended for payment in each case where State or county participa- 
tion in receipts is authorized by law, and, after verification and audit of receipts 
deposited in the Treasury under the particular program, the payment of the 
amounts found due on certificates of settlement issued by this Office. 

3. Revised Procedures.—The procedures outlined above are hereby discontin- 
ued. In lieu thereof, payments to States or counties as authorized by law wil! be 
accomplished in accordance with regular disbursement practices of the depart- 
ments or agencies concerned, such payments to be audited on a postexpenditure 
basis by the General Accounting Office. 

4. Effective Date-—The revised procedures hereby established are effective 
immediately and all transactions now pending should be processed accordingly. 

5. Rescission of Previous Instructions.—All instructions in conflict with the fore- 
going are hereby rescinded. 

FRANK L. YATEs, 
Acting Comptroller General of the United States. 


GENERAL REGULATIONS NO. 114 
September 26, 1951 


STANDARD VOUCHER FOR PAYMENTS TO PARTICIPANTS IN 
CULTURAL-COOPERATION PROGRAMS 


1. The actof August 9, 1939 (53 Stat. 1290), ‘“To authorize the President to 
render closer and more effective relationship between the American republics”’ 
provides, in part, a3 follows: 

“That in order to render closer and more effective the relationship between the 
American republics the President of the United States is hereby authorized, sub- 
ject to such appropriations as are made available for the purpose, to utilize the 
services of the departments, agencies, and independent establishments of the 
Government in carrying out the reciprocal undertakings and cooperative purposes 
enunciated in the treaties, resolutions, declarations, and recommendations signed 
by all of the 21 American Republics at the Inter-American Conference for the 
Maintenance of Peace held at Buenos Aires, Argentina, in 1936, and at the Eighth 
International Conference of American States held at Lima, Peru, in 1938.” 
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2. The act of January 27, 1948 (62 Stat. 6), entitled ‘‘United States Information 
and Fducational Exchange Act of 1948,”’ also known as the Smith-Mundt Act, 
provides, in part, as follows: 

“Sec. 2. The Congress hereby declares that the objectives of this Act are to 
enable the Government of the United States to promote a better understanding of 
the United States in other countries, and to increase mutual understanding be- 
tween the people of the United States and the people of other countries. Among 
the means to be used in achieving these objectives are— 

(1) An information service to disseminate abroad information about the 
United States, its people, and policies promulgated by the Congress, the President, 
the Secretary of State and other responsible officials of Government having to do 
with matters affecting foreign affairs; 

(2) An educational exchange service to cooperate with other nations in— 

“(a) The interchange of persons, knowledge, and skills; 

““(b) The rendering of technical and other services; 

*(c) The interchange of developments in the field of education, the arts, and 
sciences.”’ 

3. In view of the above and subsequent legislation pertaining to the inter- 
national exchange-of-persons programs, and in order to provide a uniform system 
for making payments of fees incident to training, compensation, tuition, mainte- 
nance, per diem inlieuof subsistence, and incidental expenses to leaders, specialists, 
research scholars, professors, teachers, and students participating in the said pro- 
grams, participants in which include the American Republics, European countries, 
the British Commonwealth, the Far Eastern, Near Eastern, South Asian, and 
African countries, there are hereby prescribed for use by all departments and 
agencies of the Government participating in the said programs the following forms: 

Standard Form No. 1161__------- Public Voucher for Payments to Partici- 
pants in Cultural-Cooperation Pro- 
grams (original). 


Standard Form No. 116la__.----- Same as above (memorandum copy). 

Standard Form No. 1162__...----- Same as above (continuation sheet). 

Standard Form No. 1162a__ ._. -- Same as above (continuation sheet, 
memorandum copy). 

Standard Form No. 1163__------- Register of Changes in Payments to 


Participants in Cultural-Cooperation 
Programs (original). 
(Sample copies of forms are attached.) 

4. In those agencies where conditions require more or less frequent changes in 
payments, necessitating adjustments in totals applicable to subsequent periods, 
Standard Form No. 1163 is provided. Its use, however, is not mandatory but 
subject to the discretion of the administrative office. 

5. In order to provide uniformity in the recording and transmittal of the letters 
of award, which letters shall specifically define the nature of the particular award 
or grant and cite the statutory authority therefor in each instance and the extent 
to which the Government is obligated in matters of payment under the Cultural- 
Cooperation Programs, such letters should be numbered in accordance with the 
provisions of General Regulations No. 51, dated June 18, 1926, 5 Comp. Gen. 
1059, dealing with a uniform system of numbering contracts. 

6. In those cases where official travel is performed by participants in these 
programs through use of Government transportation requests, and there are no 
per diem or reimbursable expenses incurred incident to such travel, the execution 
and filing of Standard Form No. 1012—Revised, Travel Voucher, as provided by 
paragraph 22 of General Regulations No. 88, second revision, 30 Comp. Gen. 
551, will not be required by this Office. 

7. Upon receipt of this regulation, each interested department, establishment, 
or agency is requested to make requisition upon the Public Printer for a supply of 
the standard forms herein prescribed which is estimated to meet its needs. 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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STANDARD FORM NO. 1161 PUBLIC VOUCHER FOR Page No. ! 


Form prescribed by 


Comp. Gen., U. 8. PAYMENTS TO PARTICIPANTS D. O. Vou. No 


September 26, 1951 


General Reglations No. 11 IN CULTU RAL-C00 PERATION et. VE BO onesanessa 
PROGRAMS Bur. Sch. No. ....------- 






PAID BY 


(I de partment, A gency . or Establishmen t) ; 


(For use of Paying Office) 
I ccctiupieiincuabababidiinteins to 





CERTIFICATION 


Pursuant to authority vested in me, | certify that the w‘thin listing, in 
and proper for payment. 


tApproved for $ 


ececccccces- pages. is correct 


| EES NCES eet es canaenaatidiaden 
TN in acne bendeaimereamnatnaenes ell ORIGINAL (Authorized Certifying Officer) 

ONLY 
Geen pie ee aba aeiaeen Date. a 7 , 19 





ACCOUNTING CLASSIFICATION 


Appropriation, ba : 
ooo. aie ns Limitation or Appropriatior 
Limitation, or Appropriation Title P 

- . . roject Amount | ount 
Project Symboi | j Amoun 





COST ACCOUNT OBJECTIVE CLASSIFICATION 





Allotment 
Symbol 


Obligations 
Liquidated 





Amount 





Symbol | Amount | Symbol Amount 
| 








PAYMENT DETAIL 


Contract No. or 


Letter of Award No. Name and Address of Payee 





Amount | Check No. and Remarks 








(Continue on Reverse) 


Tlf the ability to certily and authority to approve are combined in one person, one signature only is nec- 
ssary; otherwise the approving officer will sign in the blank space below “Approved for $ 
ind over his official title. 


25273°—53 


50 
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STANDARD FORM NO. li6la 


Form prescribed by 

Comp. Gen., U. 8. 

September 26, 1951 
General Reglations No. 114 





“Bureau, D 





APPENDIX 


PUBLIC VOUCHER FOR pagent 
PAYMENTS TO PARTICIPANTS | p. 0. vou. No. --....--- 
IN CULTURAL-COOPERATION | pur. vou. No. _.......-- 

PROGRAMS ee 


PAID BY 


ivision, or Office) 


(For use of Paying Office) 





MEMORANDUM 


ACCOUNTING CLASSIFICATION 





Appropriation, 
Limitation, or 
Project Symbol 





Limitation or Appropriation 


Appropriation Title Project Amount Amount 





Allotment 


Symbol Amount 


; COST ACCOUNT | OBJECTIVE CLASSIFICATION 
Obligations sll asi gael 
Liquidated 





| 
Amount Symbol Amount 


Symbol 








| 


PAYMENT DETAIL 





Contract No. or es 
Letter of Award No. | Name 





and Address of Payee Amount | Check No. and Remarks 








(Continue on Reverse) 











mn 
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(Continuation Sheet) 


STANDARD FORM NO. 1162 D. O. Vou. No. Page No. 


Form prescribed by 

Comp. Gen., U.S. 

September 26, 1951 
General Regulations No. 114 


PUBLIC VOUCHER Bur. Vou. No. Bur. Sch. No. 
KOR PAYMENTS TO PARTICIPANTS 
IN CULTURAL-COOPERATION PROGRAMS 
Period: 


From To 








PAYMENT DETAIL 


. wank aia Name and Address of Payee Amount Check No. and Remarks 





MEMORANDUM 
(Continuation Sheet ; 


STANDARD FORM NO. 1162a D 0. Vou. No. Page No. 


Form prescribed by 

Comp. Gen., U. 8. 

September 26, 1951 
General Regulations No. 114 


PUBLIC VOUCHER Bur. Vou. No. Bur. Sch. No 
FOR PAYMENTS TO PARTICIPANTS 
IN CULTURAL-COOPERATION PROGRAMS 
Period: 


From To_ 





PAYMENT DETAIL 





Contract No. or Let- 
ter of Award No. 


i | | a | 


Name and Address of Payee | Amount | Check No. and Remarks 
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STANDARD FORM NO. 1163 
Form prescribed by Sheet No. 
Comp. Gen., U. 8. 
September 26, 1951 
General Regulations No. 114 


REGISTER OF CHANGES 
IN PAYMENTS TO PARTICIPANTS 
IN CULTURAL—COOPERATION PROGRAMS 





Period from __ iickeealaseeeena aa eee ee Bi ehete hh des 
s , Current | Adjustments 
Contract No. P fantiva eI 
or letter of Nature of change | 3 ne a eer rr 
ward No. | Increase Decrease | (+) or (—) 





New norma! amount brought forward from | 
previous period 








Subtotals | 
—— — = — —— — 


Deduct amount of decreases applicable to current period 

Total payments for current period 

Net adjustments applicable to next period—increase (+) | 
decrease (—) 











New normal amount forwarded to next period 

SO ea ne ae 
GENERAL REGULATIONS NO. 115 

January 29, 1952 


STANDARD FORM OF VOUCHER AND SCHEDULE OF PAYMENTS AND 
PROCEDURE FOR RETENTION OF FISCAL DOCUMENTS FOR SITE 
AUDITS 


1. Purpose.—These regulations prescribe a Standard Form No. 1166, Voucher 
and Schedule of Payments; establish procedures in connection with its use; and 
establish minimum requirements governing the retention of accounting docu- 
ments at the locations where accounts and other records are normally kept. 

2. Applicability —Except as otherwise noted herein these regulations are appli- 
cable in all cases where a form of Voucher and Schedule of Payments has been 
previously prescribed and will apply as the procedures are extended by specific 
approval to agencies requesting use of the form prior to June 30, 1952. Effec- 
tive as of July 1, 1952, Standard Form No. 1166 is prescribed for use by all 
agencies of the Federal Government disbursing through the facilities of the Divi- 
sion of Disbursement, Treasury Department. 

3. Prescribed Forms.—(a) The following Standard Forms, facsimile copies of 
which are attached, are hereby prescribed: 


Standard Form No. 1166__..----- Voucher and Schedule of Payments 
(original—white). 
Standard Form No. 1166a_-....-- Voucher and Schedule of Payments— 


Memorandum (copy—yellow). 
atch cnaaieasii Voucher and Schedule of Payments— 
Continuation Sheet (original—white). 
Standard Form No. 1167a__...--- Voucher and Schedule of Payments— 
Continuation Sheet—Memorandum 
(copy—yellow). 

(b) The use of Standard Form No. 1167—Continuation Sheet is optional but 
where used the number of items listed for payment on one voucher schedule 
ordinarily will be limited to 50 or less. Certain types of transactions may war- 
rant increasing this number provided that concurrence is obtained from the 
Chief Disbursing Officer, Division of Disbursement, Treasury Department and 


Standard Form No. 1167 
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the appropriate Auditing Division of the General Accounting Office. Except 
where only one basic voucher is involved the basic vouchers and other supporting 
attachments to one voucher schedule should not exceed 2 inches in thickness. 

(c) Standard Form No. 1166 will replace Standard Form No. 1064—Schedule 
of Disbursements and, after exhaustion of existing stocks, will replace all other 
voucher schedule forms previously approved, except certain special combined 
voucher and schedule forms approved for specific types of transactions or needs 
peculiar to individual agencies. 

(d) Standard Forms Nos. 1166 and 1167 may be overprinted or specially 
ordered in assembled sets. However, forms departing from the prescribed 
arrangement of information or spacing must be assigned a departmental form 
number and have prior approval of the Comptroller General. 

4. General Procedures.—(a) In lieu of transmitting individual vouchers to the 
disbursing officer, each basic voucher (Standard Forms 1034, 1012, 1113, and 
others) will be listed on a Voucher and Schedule of Payments. After certifica- 
tion by an authorized certifying officer the original voucher schedule and the 
necessary copies thereof will be transmitted to the disbursing officer. Basic 
vouchers will be retained for disposition as described in subsequent paragraphs 
of this regulation. 

(b) Basic vouchers should be sorted into four general classifications for proc- 
essing on separate voucher schedules as follows: 

1. Basic vouchers covering transportation services payable to carriers for 
freight (including express) and passenger services. 

2. Payroll vouchers. 

3. Travel vouchers. 

4. All others. 

(c) Each voucher schedule must be certified by an authorized certifying officer, 
but it is not required that individual basic vouchers be certified. 

(d) When a properly certified invoice is received from a vendor it will not be 
necessary for the agency to prepare a Standard Form No. 1034. In such in- 
stances the invoice becomes the basic voucher and will be assigned a number in 
the same manner as other basic vouchers. Invoices representing billings under 
numbered contracts must have the contract number shown thereon. (The pro- 
visions of this paragraph do not apply to vouchers for transportation services.) 

(e) Each basie voucher and the related voucher schedule must be cross-refer- 
enced by an agency or bureau identification number in a manner which will enable 
positive association of one with the other. 

5. Preparation of the Voucher and Schedule of Payments: 

(a) Under central audit procedures Standard Form No. 1166 (and 1167) will 
be prepared in an original and at least three copies. The original and two carbon 
copies of the form will be forwarded to the disbursing officer, one copy of which 
will be retained by the disbursing officer and the other will be accomplished and 
returned immediately to the office of origin for agency use. The original will 
be returned with the accomplished copy in cases where the office of origin is to 
receive the account current otherwise the original will be forwarded with the 
account current. The third carbon copy is provided for subsequent forwarding 
to the General Accounting Office with the original and related basic vouchers. 

(b) Under comprehensive or site audit procedures Standard Form No 1166 
(and No. 1167) will be prepared in at least an original and one carbon copy, both 
of which will be forwarded to the disbursing officer. The carbon copy will be 
retained by the disbursing officer and the original will be accomplished and im- 
mediately returned after checks have been drawn. In cases where an accom- 
plished carbon copy in addition to the original is required for agency purposes 
the forms (Nos. 1166 and 1167) should be submitted to the disbursing office in 
an original and two carbon copies. 

(c) Spaces are provided on Standard Form No. 1166 for the disbursing officer’s 
voucher number, a “Paid by” block, and the disbursing officer’s check number. 
This information will be supplied by the disbursing officer. All other information, 
including the space for ‘‘D. O. Symbol’ will be recorded at the time the basic 
vouchers are listed on the voucher schedule. 

(d) Amounts shown in the “Amount” column should appear on the same line 
as the payee’s name and must be recorded in the exact amount for which a check 
is to be drawn. 

(e) When the payee of an approved basic voucher is not to receive the gross 
amount thereof and a separate check must be drawn or a transfer made by the 
disbursing officer for the amount or amounts of the voucher deduction, a Standard 
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Form No. 1096 will be prepared in accordance with established procedures. If 
voucher deductions are made from more than one basic voucher listed on a voucher 
schedule the individual deductions applicable to each voucher schedule will be 
recorded on a single Standard Form No. 1096. Net amounts payable to each 
payee will be recorded in the ‘‘Amount”’ column of the voucher schedule. Except 
as indicated with respect to pay rolls in subparagraph 5 (f), the total amount of 
the deductions will be recorded as a one line entry in the amount column on the 
last line of the voucher schedule as follows: 


Treasurer of the U. S. as per attached S. F. 1096 No_.... $XXXXX 
(f) Pay roll vouchers will be listed in the net amount on the voucher schedule 
opposite the notation “Pay roll for period -...-....- ..” or other appropriate 


description. More than one pay roll may be listed on a voucher schedule but 
usually only one form No. 1096 should be prepared to cover aill rolls so listed. 
The type and amounts of deductions (retirement, withholding tax, bonds, etc.) 
for each roll should be shown on the Standard Form No. 1096, such deductions 
to be totaled and recorded as a one line entry on the voucher schedule as follows: 


Treasurer of the U.S. as per attached S. F. No. 1096 No__-.--. $XXXXX 


A separate Standard Form No. 1096 and an additional one line entry on the 
alka schedule will be required in those unusual cases:such as deductions 
representing repayments to the Civil Service Retirement and Disability Fund 
Appropriation Account effected by the agency at the specific request of the 
Civil Service Commission. When pay rolls and related deductions are scheduled 
as indicated in this paragraph, preparation of Standard Form No. 1128-Rev.— 
Pay Roll for Personal Services, Pay Roll Certification and Summary is not 
necessary. 

(g) Each Standard Form No. 1096 prepared will be submitted to the disbursing 
officer in an original and two copies with the voucher schedule to which it applies. 

(h) The voucher schedule disbursement procedure emphasizes the necessity 
for proper check identification. Tear-off slips provided by carriers and some util- 
ity companies should always accompany the related voucher schedule for enclosure 
with the check drawn by the disbursing officer. If more than one payment is 
due one payee the items will be added and listed as a single payment on the voucher 
schedule in which cases the related tear-off slips should be stapled together. 

(7) When tear-off slips are not furnished the handling and enclosing of duplicate 
invoices may be avoided if each agency will solicit the cooperation of vendors 
and arrange to have payments identified on the face of related checks. If each 
invoice received bears a vendor’s identification number, such numbers and the 
agency’s initials should be recorded below the name and address of the payee on 
the voucher schedule from which it will be transcribed by the disbursing officer 
to the check as follows: 

XYZ Company, 


1581 Vine Street, 

Washington, D. C. 

F. C. A. Inv. #1856; 1858; 1920; 
Six inches of linear writing space is available below the name and address of the 
payee for check identification information. In all cases where only one check 
is to be drawn in payment of more than one basic voucher, the individual basic 
voucher numbers must be clearly indicated in the bureau voucher number column 
of the voucher schedule. This condition applies to both paragraph 5 (Ah) and 5 (2). 

6. Procedures Applying Only to Agencies Under Central Audit: 

(a) The third carbon copy of the voucher schedule will remain with related 
basic vouchers pending return of the accomplished copy (or the original) from 
the disbursing officer. The disbursing officer’s voucher number and riod of 
account will then be transcribed to the temporarily retained copy. fhen the 
returned original voucher schedule has served administrative requirements it 
will be securely attached to and on top of the related basic vouchers and the 
third carbon copy will be inserted but not bound immediately below the original. 

(b) Each month, after the disbursing officer’s account current has been recon- 
ciled and approved, the account current, the original voucher schedules and basic 
vouchers with the third carbon copy of the voucher schedules will be forwarded 
to the Division of Audits, General Accounting Office, Washington 25, D. C. 
It should be noted that where required, original voucher certification sheets 
pertaining to detailed addressographed check lists including pay roll lists, are 
defined as basic vouchers and will be transmitted with the related voucher sched- 
ules but addressographed check lists and other money listings are not to be so 
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transmitted. (See circular letter of the Comptroller General to the Heads of 
Departments and Agencies, B—103069,‘dated August 6, 1951.) 
(c) Packages forwarded to the General Accounting Office should be identified 
on the cover or container as follows: 
From: Name and address of Bureau. 
Period of account. 
Disbursing Officer’s symbol. 
Package # _-_---- OP st aneumde ° 
A transmittal list indicating the contents of each package should be enclosed in 
package number one. 

(d) In the comparatively few cases where vouchers are certified and scheduled 
ai a location other than that where the accounting records are maintained it will 
be necessary that special routing procedures be developed. Questions in this 
connection should be addressed to the Accounting Systems Division of the General 
Accounting Office. 

7. Procedures Applicable Only to Agencies or Offices Assigned for Comprehensive 

or Site Audit at the Location Where Books of Account Are Maintained: 

(a) Effective as of the beginning date of the first audit period all vouchers, 
contracts, schedules, accounts current and other related supporting documents 
will be retained by the agency at the location where the related books and records 
are kept. With the exception of basic vouchers covering transportation services 
and supporting documents, all records of financial transactions relating to fiscal 
years for which the audit has not been completed and the records relating to the 
latest fiscal year for which the audit has been completed, will be retained by the 
agency for use in connection with any current audit and until the records have 
served all agency administrative requirements. This will require that there 
be retained at all times a minimum of two complete fiscal years’ records. There- 
after, if the 1ecords are no longer required for administrative purposes, and sub- 
ject to the written approval of the Comptroller General, they may be transferred 
to Federal Records Centers operated by the General Services Administration, 
pending their ultimate disposition. 

(b) Voucher schedules and supporting basic documents covering transportation 
services will be forwarded to the Division of Audits, General Accountinz Office, 
Washington 25, D. C., on a fiscal year basis unless the agency is advised otherwise 

(c) 1. The original of all contracts with common carriers of all types for line- 
haul freight or passenger transportation services, including passenger charter 
agreements but excluding contracts for local storage, drayage and hauling, shall 
be transmitted promptly to the Division of Audits, Civil Audit Branch, General 
Accounting Office, Washington 25, D. C. 

2. For all numbered disbursement contracts in amounts of $2,000 or more, 
exclusive of loan contracts or agreements and exclusive of contracts with common 
carriers provided for in paragraph 7 (c) 1, there will be furnished by each depart- 
ment or agency, immediately upon execution of the contract, a 3 by 5 Contract 
Index Card, GAO Form 197. This will apply to all contracts entered into effective 
with the date on which the agency, bureau, branch or segment thereof has been 
advised to retain all documents at the site. The cards will be forwarded to the 
Division of Audits, Civil Audit Branch, General Accounting Office, Washington 
25, D. C. 

3. Should there be a change in contractor’s name or in location where original 
contract is retained, or should a contract under $2,000 be increased by supplement 
or change order to an amount of $2,000 or more, an index card bearing the addi- 
tional information will be promptly executed and forwarded as above. 

4. The information to be furnished is as follows: (1) Name of contractor, (2) 
Address of contractor, (3) Location where original contract is retained, (4) 
Contract number, (5) Date of contract, (6) Estimated cost, (7) Estimated com- 
pletion date, (8) Commodity, service or purpose, (9) Department, Agency, 
Bureau, etc. 

5. Each Department or Agency is requested to make requisition upon the Chief 
Clerk, General Accounting Office, for a supply of the Contract Index Cards 
herein prescribed. 

(d) It will be necessary that certain of the retained records be made available 
to accredited representatives of the Comptroller General or forwarded to the 
General Accounting Office from time to time upon request of this Office for use 
in the performance of its authorized functions, including investi:ation of financial 
transactions, the settlement of accounts and claims, the rendering of decisions, 
consideration of cases under litigation, or other matters. 

(e) Any expense incident to the transportation of the records, as well as to 
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their servicing, retention, and maintenance while in the agency custody will be 
borne by the agency. 

(f) In order to prevent possible duplicate scheduling and payment of retained 
vouchers each basic voucher or invoice should be punched or stamped with an 
appropriate legend at the time the related voucher schedule is certified for 
payment. 

8. Ordering of Forms: 

Agencies for which a form of Voucher and Schedule of Payments has previously 
been approved should continue using existing stock until exhausted. Other 
agencies are urged to immediately place orders for their requirements with General 
Services Administration. 

Linpsay C. WARREN, 
Comptroller General of the United States. 
Attachments. 





STANDARD FORM NO. 1166 
Form prescribed by 
Comptroller General, U.S. 
952 


19! 
(Gen. Reg. No. 115) 


VOUCHER AND SCHEDULE OF PAYMENTS 


BUREAU OR OFFICE Sheet 1 of ¥ 
D. O. Voucher No. 





LOCATION OF TRANSMITTING OFFICE| STATION NO D. O. SYMBOL Bu. Schedule No. ........---.- 


APPROPRIATION SUMMARY: (SYMBOL AND AMOUNT) 





PAID BY 
(1) (2) (3) (4) 
BUREAU PAYEE, AND IF NECESSARY, ADDRESS, INVOICE Sa aint 
VOUCHER NO. NUMBER, OR OTHER IDENTIFICATION AMOUNT D. O. CHECK NO. 


Pursuant to authority vested in me, I certify that the items | TOTAL 
listed herein are correct and proper for payment from the 
appropriation(s) designated. 


STANDARD FORM NO. 1167 
Form prescribed b 
Comptroller General, U. 8. 


(Gen. Reg No. 115) 
VOUCHER AND SCHEDULE OF PAYMENTS 
(CONTINUATION SHEET) 


BUREAU OR OFFICE 


LOCATION OF TRANSMITTING OFFICE | STATION NO. D. O. SYMBOL 


i, SUE DED, ncosconnennacns 














@ (2) 


BUREAU PAYEE, AND IF NECESSARY, AVDRESS, INVOICE 
VOUCHER NO. NUMBER, OR OTHER IDENTIFICATION 


(3) (4) 


AMOUNT D. O. CHECK NO. 
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GENERAL REGULATIONS NO. 116 
March 17, 1952 


PROCEDURES IN ADJUSTING ERRORS IN CHARGES AND CREDITS TO 
APPROPRIATIONS, LIMITATION. RECEIPT AND OTHER ACCOUNTS 


1. Purpose.—These regulations prescribe the procedures for correcting account- 
ing errors which require adjustment in the accounts of an agency, the Treasury 
Department or the General Accounting Office. 

2. Responsibility for Initiating Action to Effect Correction of Errors.—The Office 
which made the error will be responsible for initiating the action to effect its 
correction. 

3. Forms Prescribed.—Correction of errors described in these regulations will be 
effected through the use of Standard Form No. 1097—Revised, Voucher and 
Schedule for Correction of Errors (and 1097a—Revised, Memorandum Copy). 
A facsimile copy of the Standard Form No. 1097—Revised is attached hereto. 

4. Preparation of Standard Form 1097—Revised.—The agency or office preparing 
this form will address it to the disbursing officer in whose accounts the error was 
included, the Administrative Finance Section of the General Accounting Office, 
or to the Division of Bookkeeping and Warrants, Treasury Department, as here- 
after prescribed in these regulations. Although spaces are provided for dis- 
bursing officers’ symbols under the ‘‘Withdraw from” and ‘‘Pay to’’ sections of the 
form, such symbols will be shown only in cases where the adjustment affects an 
expenditure account. 

5. Errors Requiring Adjustments in the Accounts of an Agency and a Disbursing 
O flicer.— 

(a) Included in this class are: 

(1) Adjustments to correct errors between two expenditure accounts; 

(2) Adjustments to correct errors for collections deposited to an open appro- 
priation which should have been deposited to a receipt account; and 

(3) Adjustments of errors involving different checking accounts. 

(b) If the transaction affects only agency accounts which are maintained at the 
point of preparation of the form and only one disbursing symbol is involved, 
sufficient number of copies will be prepared to forward the original and three copies 
to the disbursing officer, one copy of which will be accomplished and returned to 
the agency. If the transaction affects two agencies or two accounts current, the 
original and five copies will be forwarded to the disbursing officer. 

(c) In all cases where the correction affects an available special or trust fund 
receipt account, as well as the related appropriation account, the receipt symbol 
followed by the appropriation symbol in parentheses will be recorded on the appro- 
priate side of the correction voucher (S. F. No. 1097—Revised). Also with re- 
spect to such adjustments the notation ‘Correction of Available Receipts” will be 
recorded on the form. An adjustment of available receipts should not be in- 
cluded on a Standard Form No. 1097—Revised with any other type of 
adjustments. 

6. Errors Requiring Adjustments in the Accounts of the Division of Bookkeeping 
and Warrants, Treasury Department.— 

(a) Included in this class are: 

(1) Adjustments between receipt accounts; and 

(2) Adjustments to credit appropriation or other expenditure accounts with 
amounts improperly deposited to a receipt account. 

(b) In these cases the original and two copies of Standard Form No. 1097— 
Revised will be forwarded to the Division of Bookkeeping and Warrants, Treasury 
Department. In each case, an accomplished copy of the form will be returned to 
the agency. 

(c) When the transaction results in a credit to an open expenditure account the 
Treasury Department will take action to make the funds available to the dis- 
bursing officer. 

(d) Adjustments may be initiated by an agency for moneys properly received 
but erroneously deposited into the Treasury as Miscellaneous Receipts, even 
though a part or all of such amounts are for refund to the person from whom col- 
lected. After adjustment of the error by transfer from the receipt account to the 
appropriate deposit fund or other expenditure account such amounts as are proper 
for refund will be paid from the expenditure account under regular disbursement 
procedures. (See par. 8 (b) in reference to moneys erroneously received and 
covered.) 
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(e) An adjustment between receipt accounts should not be included on a Stand- 
ard Form No. 1097—Revised with any other type of adjustment. 

(f) Adjustments described in this paragraph No. 6 will be made on the books 
of the Treasury Department for all agencies except the Department of Defense 
and the Bureau of Customs, which will be made in accordance with other pre- 
scribed procedures. 

7. Adjustments Involving Lapsed Appropriations.—Adjustments involving 
lapsed appropriations will be processed as follows, depending upon the factors 
involved.— 

(a) If the appropriations to be charged and credited have lapsed, the original 
and one copy of the Standard Form 1097—Revised will be transmitted to the Ad- 
ministrative Finance Section, General Accounting Office, Washington 25, D. C. 

(b) If the adjustment involves a charge to an appropriation which has lapsed, 
and a credit to an open appropriation or a receipt account, the original and six 
copies will be forwarded to Administrative Finance Section of the General Ac- 
counting Office. Upon approval of the adjustment by the General Accounting 
Office the original and five copies of the form will be forwarded to the Division of 
Disbursement, Treasury Department, for payment from the ‘‘Payment of Certi- 
fied Claims” account and credit to the appropriation or receipt account. An 
accomplished copy of the form will be returned to the Agency. 

(c) If the adjustment involves a charge to an appropriation that has not lapsed, 
the agency will submit the original and four copies of the Standard Form 1097— 
Revised to the appropriate disbursing officer. Since the credit involves a lapsed 
appropriation the form should indicate the receipt account ‘3590 Repayments, 
lapsed appropriations” in the ‘‘Pay to’’ block of the form. 

(d) If a credit to ‘3590 Repayments, lapsed appropriations” is on account of 
a lapsed receipt limitation or reimbursable account, the symbol of such account 
also should be shown. 

8. Adjustments Not Covered by this Regulation.— 

(a) In no event should procedures prescribed herein for adjustment of errors in 
charges and credits to appropriation, limitation, receipt and other accounts be 
used to effect revision of Certificates of Settlement issued by the General Account- 
ing Office. Requests for such revisions should be directed to the Chief of the 
Division responsible for the issuance of the certificate of settlement. 

(b) Adjustments for moneys which were erroneously received and which were 
subsequently covered into the Treasury as Miscellaneous Receipts, or refunds of 
forfeited bail under the provisions of the act of October 27, 1951 (65 Stat. 658), 
are not affected by this regulation. As heretofore, refunds of such erroneously 
received moneys will be made from the appropriation ‘‘Refund of Moneys Erro- 
neously Received and Covered,” or other appropriations available for such pur- 
pose, in accordance with established procedures. 

(c) Adjustments in depositary symbol accounts as a result of (1) cancellation 
of checks by the General Accounting Office, (2) transfers to and from the Secre- 
tary of the Treasury’s deposit fund accounts maintained in connection with 
uncurrent checks and military payment orders, and (3) adjustments of differences 
in depositary accounts at the direction of the General Accounting Office will be 
made under other prescribed procedures. 

9. Errors Discovered by the General Accounting Office-—Errors revealed by the 
General Accounting Office in the audit of accounts, with respect to which there 
is no evidence that correction has been made, will be brought to the attention of 
the office responsible for correcting the error. 

10. Adjustments Affecting Only One Office—Corrections to be made only on the 
records of one accounting entity may be made by either Journal Voucher or by 
Standard Form 1097—Revised. 

11. Previous Instructions Rescinded——These regulations rescind Accounting 
Systems Memorandum No. 12 dated December 11, 1950, 30 Comp. Gen. 618, 
and its supplements No. 1 and No. 2, dated April 24, 1951, 30 Comp. Gen. 620, 
and July 17, 1951, 31 Comp. Gen. 776, respectively. 

12. Effective Date——The provisions of these regulations will become effective 
when agencies receive a supply of the new Standard Form 1097—Revised, Voucher 
and Schedule to Effect Correction of Errors, but in any event not later than July 
1, 1952. Agencies should immediately place requisitions with the General Serv- 
ne ANTENE Ha for such quantity of the forms as will be required for their 
needs. 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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STANDARD FORM NO. 1097—Rev 
Form prescribed by i Gh DIR. ccccmeieienend 
Comptroller General, U. 8. 
March 17, 1952 
General Regulations No. 116 OO eas 


VOUCHER AND SCHEDULE 
TO EFFECT CORRECTION OF ERRORS 


, OFFICE OR OFFICER 
TO ~-222----n-n----nnnnnnn enna ne nennnn nn nn nena enna eneneennenn nen nnenne EFFECTING ADJUSTMENT 


Insert name and address of Disbursing Officer, or Administrative 
Finance Section, General Accounting Office, or Division of Book- 
keeping and Warrants, Treasury Department. 








WITHDRAWN FROM i| PAY TO 
DEPARTMENT | DEPARTMENT 
or or 
BUREAU | BUREAU 
| 
D0 EXPENDITURE OR | a ca | EXPENDITURE OR 
SYMBOL | RECEIPT ACCOUNT(S) AMOUNT SYMBOI RECEIPT ACCOUNT(S) AMOUNT 
-— 5 (SYMBOL ONLY) | ee . (SYMBOL ONLY) 





| 
| 





REFERENCES: (Cile voucher, schedule, summary, C/D, D. O. Symbol, etc., and period of accownt in which 
error occurred.) 


REASON FOR ADJUSTMENT: 


IIE seccasdcdiresonig Scientia abe eectreaniiminmasdiebaaniaimeainal For use of General Accounting Office and 
Certified correct for adjustment as stated. Treasury Department 


(Date) (Administrative or Authorized Certifying 
Officer) 





Paid by ‘ 
IE TEI. csi onkeincintenetneons DE. icgdnewtiateinials OS —F een FES knccicnceasinniin 














768 APPENDIX 


TREASURY DEPARTMENT—GENERAL ACCOUNTING OFFICE 
Joint Regulation No. 3 

Amendment No. 1 

December 21, 1951 


MODIFICATION OF THE DEFINITION OF AVAILABLE AND UNAVAIL- 
ABLE RECEIPTS 


The Secretary of the Treasury and the Comptroller General of the United 
States have determined that the definition of available and unavailable receipts 
set forth in Joint Regulation No. 3, dated June 12, 1951, 30 Comp. Gen. 597, be 
modified by eliminating the provision that available receipts be collected i» their 
entirety by the agency to which they are available as appropriations for expendi- 
ture. 

Accordingly, the phrase “by the collecting agency” in paragraph 1 of the 
Regulation is hereby deleted, and paragraph 2 is amended to read as follows: 

2. Types of Special Fund and Trust Fund Receipts—Appropriation receipts 
relating to special and trust fund accounts fall within two general classes described 
below: 

a. Available Receipts—Receipts which under law or trust agreement are im- 
mediately available in their entirety as appropriations to a single agency for 
expenditure without further action by the Congress. Excluded from this category 
are receipts to be applied to the retirement of Public Debt obligations and funds 
in connection with which the computation of interest charges or credits neces- 
sitates the maintenance of accounts for unrequisitioned balances of appropriations 
on the books of the Treasury. 

b. Unavailable Receipts—Receipts which at the time of collection are not 
appropriated, and receipts which are not immediately available for expenditure 
because (1) further action by the Congress is required or Congressional limitation 
has been established as to the amount available for expenditure; or (2) amounts 
credited to receipt accounts are later to be cleared in whole or in part to other 
receipt accounts before appropriation warrant action is taken. 

The second subparagraph of paragraph 3 of the Regulation is amended to read 
as follows: 

“The available receipts described in paragraph 2a will be scheduled for credit in 
the account of a disbursing officer on such forms as may be prescribed by the 
General Accounting Office. Such receipts when credited in the accounts of a 
disbursing officer will be available for disbursement.” 

With respect to the Civil Service Retirement and Disability Fund, this amend- 
ment will apply only to those deductions from payrolls paid by the Division of 
Disbursement, Treasury Department, which heretofore have been covered into 
the Treasury with credit to the receipt account “Contributions, civil service 
retirement and disability fund.” As soon as appropriate procedures are developed 
for the handling as available receipts of the receipts herein excluded, Joint Reg- 
ulation No. 3 will be amended accordingly. 

Linpsay C. WARREN, 
Comptroller General of the United States 


Joun W. SnypDER, 
Secretary of the Treasury. 


GENERAL SERVICES ADMINISTRATION—TREASURY DEPARTMENT—GENERAL AC- 
COUNTING OFFICE 


Joint Regulation 
March 10, 1952 


JOINT REGULATION FOR SMALL PURCHASES UTILIZING IMPREST 
FUNDS 


1. Purpose.—The purpose of this Regulation is to establish principles, standards 
and related requirements with respect to small purchases of articles and services 
other than personal, through the use of Imprest Funds. This Regulation is 
issued jointly by the General Services Administration, the Treasury Department, 
and the General Accounting Office in connection with the respective responsibilities 
of these three agencies from a Government-wide standpoint in the areas of procure- 
ment, the custody and payment of money, and accounting and auditing. 
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2. Scope-—This Regulation is applicable to all executive agencies whose 
operations would be benefited and simplified by adoption of the procurement 
and payment methods herein authorized. Any office, agency, or other establish- 
ment in the legislative or judicial branches of the Government, or the municipal 
government of the District of Columbia, may take advantage of the provisions 
of this Regulation to the extent consistent with law. 

3. Definitions.— 

a. Imprest Fund—A fund established, without appropriation charge, by the 
advance of cash from a disbursing officer to a designated cashier for the purpose 
of making immediate payments of comparatively small amounts, to be replenished 
on a revolving basis. . 

b. Agency—Any executive department, agency, commission, authority, 
administration, board, or independent establishment in the executive branch of 
the Government, including any-corporation wholly or partly owned by the 
United States which is an instrumentality of the United States. 


PART I-—ESTABLISHMENT OF IMPREST FUNDS 


4. Designation of Imprest Fund Cashier —Heads of agencies or their designees 
will determine the locations at which Imprest Funds are required and request 
the agency or office responsible for making disbursements to designate named 
individuals to serve as Imprest Fund Cashiers at specified locations as agents of 
the disbursing officers who are to advance them the necessary funds. The maximum 
advance, within authorized limitations, which may be carried by each Imprest 
Fund Cashier and the penal sum of the bond to be furnished as required by 
paragraph 14 also should be specified. If considered necessary or desirable, two 
or more Imprest Fund Cashiers may be named in order that one may serve as 
alternate during the absence of the other. 

5. Advance of Imprest Funds.—Agency officials as authorized in administrative 
regulations or instructions issued by each agency as required by paragraph 19 of 
this Regulation will request advance of funds from the appropriate disbursing 
officer by letter furnishing the following information: 

a. Name, address, and official station of Imprest Fund Cashier. 

b. Maximum advance authorized to be carried. 

c. Amount of fund to be advanced. 

d. Name of surety, date, and amount of bond. 

e. If amount to be advanced is by check, the number and amounts of checks 
required. (This request will be made where for security reasons it is not desirable 
to hold the entire advance in currency or coin). 


PART II—UTILIZATION 

6. General.— 

a. Agency officials responsible for procurement should study their agency 
practices to insure that full advantage is taken of all small procurement processes 
such as requisitioning from agency or other Government stocks, using local term 
contracts, using blanket purchase orders, etc. 

b. Since only a postexpenditure validation is to be made of Imprest Fund 
transactions, local authority to make purchases for payment from Imprest 
Funds must be carefully defined to provide adequate protection of the interests 
of the Government and of Imprest Fund Cashiers. 

ce. Each agency using Imprest Funds shall have the responsibility of determining 
whether there is a continuing need for each fund established and seeing that 
amounts of Imprest Funds are not in excess of actual needs. Such agencies should 
take prompt action to have Imprest Funds discontinued or adjusted to a level more 
commensurate with demonstrated needs, whenever circumstances warrant 
such action. 

7. Availability.— 

a. The small procurement and cash payment processes described herein 
should be used whenever such use will be advantageous to the Government. 
Usually such processes will be found to be advantageous in the following circum- 
stances: 

(1) When vendors are reluctant to honor small purchase orders; 

(2) When vendors are not equipped to bill agencies for purchases in accordance 
with normal business practices; 
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(3) When articles or services other than personal are needed at locations not 
served by a purchasing office or when the established sources of issue are not 
conveniently accessible to point of use; 

(4) When provisions for local credit arrangements and monthly billings by 
vendors are impracticable. 

b. The following are typical of the types of procurement for which the use of 
Inprest Funds would be particularly suitable: 

(1) Emergency, fill-in, occasional, or special purchases of articles or services; 

(2) Items such as postage stamps, transportation tokens or passes, and taxi 
fares; 

(3) Repairs to equipment; 

(4) Perishable foodstuffs; 

(5) Parcel post or drayage. 

8. Limitations.— 

a. lhe amount of any Imprest Fund shall not exceed $500 and the maximum 
dollar amount of articles or services procured from one vendor at one time shall 
not exceed $50. Agencies requiring exception to these limitations may request 
exception with justification on the basis of procurement needs and the particular 
reimbursement cycle. Such request shall be submitted to the Bureau of Accounts, 
Treasury Department, Washington 25, D. C., for approval. 

b. Articles or services, particularly repetitive items, which are available from 
the established source of supply of the agency or other Government stocks should 
continue to be obtained in the usual manner. 

c. Except in justified emergencies, purchases of articles or services in quantities 
or amounts covered by mandatory contracts or mandatory sources of supply are 
to be made from the appropriate contractor or source in accordance with estab- 
lished procedures and not under the procurement provisions of this Regulation. 
However, Imprest Funds may be used to make payments for articles and services 
obtained from such mandatory contracts or sources of supply. 

d. Articles or services which under any provision of law are subject to restric- 
tions may not be purchased except under conditions which fully comply with 
statutory requirements. 

e. Imprest Funds shall not be used for payments of salaries and wages (personal 
services as defined in Budget-Treasury Regulation No. 1—Revised), for payment 
of transportation charges on bills of common earriers, for advances other than 
authorized herein, for cashing of checks or other negotiable instruments, or any 
other payment that is not for authorized disbursements in payment of small 
purchases contemplated in this Regulation. Imprest Funds may not be deposited 
in any bank. 

9. Procurement and Payment.— 

a. Procurement for payment from Imprest Funds may be made only by 
authorized employees. No purchase order need be issued for local purchases, 
where contact may be personal or by telephone, unless required by the vendor 
or to obtain Government discounts or for tax exemption purposes. When re- 
quired, any authorized purchase order form may be used and will be endorsed 
‘*Payment to be made in cash”’ if the vendor is to make delivery. or “‘Ship C. O. D.” 
if shipment is to be made by parcel post. 

b. It is required that receipts be secured for each payment from Imprest 
Funds pursuant to the provisions of General Regulations No. 103, as revised, 
31 Comp. Gen. 747, issued by the General Accounting Office. 

ce. The Imprest Fund Cashier may either reimburse employees for amounts 
paid by them for authorized purchases or furnish the cash necessary to consum- 
mate such purchases. The Imprest Fund Cashier will be accountable for cash 
advanced to consummate purchases. Agency regulations will prescribe a fixed 
reasonable time limit for the consummation of purchases for which cash is furnished 
in advance. 

10. Sales Taxes.—It is the general rule that where the legal incidence of a 
tax is upon vendors and the amount thereof is included in the stipulated purchase 
price, the United States is required to pay the amount thereof, not as a tax but 
as a part of the agreed price for the goods received. Where the legal incidence 
of the tax is upon vendees, the United States is not liable for the payment thereof 
on purchases made by it. In these instances, and where the vendor or dealer 
requires evidence of the tax-exempt sale, such evidence will be issued in accord- 
ance with regulations of the General Accounting Office. 
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PART III-——-ACCOUNTING 


11. General.—It is the intention of this Regulation to provide the simplest 
possible accounting for Imprest Funds consistent with effective control of cash. 
The principles to be followed in accounting for Imprest Funds are set forth below. 

12. Agency Accounts.— 

a. The amount of each Imprest Fund established will be recorded in the 
accounts of the agency. 

b. Reimbursements to the Imprest Fund will be obtained by submitting a 
reimbursement voucher as often as administratively determined necessary but 
not less than once each month and the reimbursement voucher should be pre- 
pared in accordance with the requirements of General Regulations No. 103, 
as revised, 31 Comp. Gen. 747, issued by the General Accounting Office. It will 
be unnecessary for the Imprest Fund Cashier to maintain formal records of his 
transactions and the maintenance of memorandum copies of reimbursement 
vouchers will suffice for his records. Reimbursements should be accomplished 
near the close of each month so that transactions will be reflected in the accounts 
for the month in which purchases were made. At the close of each fiscal year, 
a reimbursement voucher must be submitted promptly for all expenditures 
made through June 30, not previously claimed. 

ce. Agencies will take steps to prevent the use of Imprest Funds from resulting 
in an overobligation or overexpenditure of available funds and should include 
in the agency regulations required by paragraph 19 the procedures to be followed 
with respect thereto. These procedures should be consistent with the agency 
regulations established as a result of section 3679, Revised Statutes as amended 
(31 U. S. C. 665). It is not necessary that each purchase result in an individual 
obligation, liquidation, etc., prior to reimbursement of the Imprest Fund nor 
that estimated obligations be established in the accounts except in cases where 
the greater portion of the purchase transactions completed during the month 
have not been covered by a reimbursement voucher. 

d. Imprest Funds will be advanced on a no-year basis so that it will not be 
necessary to return such funds to the disbursing officer at the close of each fiscal 
year. 


PART IV—-ACCOUNTABILITY 


13. Accountability for Disbursements——The Imprest Fund Cashier, in the 
performance of his duties, is personally accountable and responsible for custody 
of, and payments made from the fund. Administrative regulations should 
authorize the Imprest Fund Cashier, when doubt exists as to the propriety of 
any transaction, to require written acceptance of responsibility for such trans- 
action from the authorizing official to provide him recourse to such official if the 
transaction is later disallowed. The Imprest Fund Cashier may also request an 
advance written opinion from the certifying officer with respect to doubtful 
transactions. 

14. Bonding.—Each person designated as an Imprest Fund Cashier (and his 
alternate) must, unless specifically exempted by law, furnish an acceptable bond 
in favor of the United States in the form prescribed by the Secretary of the 
Treasury Such bond shall be maintained currently and shall be in a sum 
sufficient to protect the interests of the United States but in a penal sum not less 
than the amount of the Imprest Fund. The bond must be approved by the head of 
the agency involved, or by an official designated for that purpose, and before the 
Imprest Fund can be established, such bond must be forwarded through the 
disbursing officer for filing in the office in which his bond is filed. 

15. Audit of Imprest Funds.— 

a. Administrative Agency—Internal Audit—Unannounced audits should be 
made of each Imprest Fund by the administrative agency having use of the funds 
as frequently as necessary to protect the interests of the Government, but at 
least annually. A copy of such audit report (or signed excerpt from a general 
audit report) shall be furnished at least once annually to the disbursing officer 
from whom the advance is obtained in the case of agencies using the disbursing 
facilities of the Treasury Department, or to the chief fiscal officer of the instal- 
lation in the case of agencies maintaining their own disbursing facilities. Any 
unauthorized use of, irregularities in connection with, or improper accounting for 
an Imprest Fund disclosed by agency internal audits or examination of reimburse- 
ment vouchers or subvouchers shall be reported promptly to the officer to whom 
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audit reports are submitted. The agency head shall also promptly advise the 
Comptroller General of the United States of such irregularities, etc., and may 
request an audit by the General Accounting Office. As of the close of each fiscal 
year, each executive agency using Imprest Funds under the authority of this 
regulation, shall report promptly to the Treasury Department any shortages 
which may have been incurred in such funds and recoveries thereof during the 
fiscal year. Such reports should be directed to the Bureau of Accounts, Treasury 
Department, Washington 25, D. C. 

b. General Accounting Office—External Audit—The Comptroller General of 
the United States, upon request, will report to the Secretary of the Treasury, 
to enable the Secretary to carry out his responsibilities for the custody of public 
funds, irregulatities on the part of Imprest Fund Cashiers with respect to the 
custody of, or payment from Imprest Funds which may be disclosed by audits 
or investigations of the General Accounting Office. 

c. Disbursing Officers ——Disbursing officers will not require regular reports, 
except as provided in paragraph 15-a above, nor make routine audits of Imprest 
Funds, but they have the right to inquire into the status and authorized use of 
Imprest Funds and make or request inspections when necessary to assure that 
funds advanced to Imprest Fund Cashiers from their accounts are adequately 
protected. 

16. Changes in Imprest Funds.—Requests for increases in the authorized 
amounts of Imprest Funds within the limitations prescribed herein shall be made 
by the heads of agencies or their designees in the same manner as described 
above for the initial advance. The authorized amount of Imprest Funds will 
be decreased or withdrawn upon written request of the heads of agencies or 
their designees. Decreases in amounts advanced may be made by one or a 
combination of the following processes: 

a. Applying reimbursement vouchers in whole or in part to liquidate the 
advance. If the entire amount of the voucher is to be applied, a statement 
should be placed thereon reading ‘‘ Draw no check—apply to advance.” If only 
part of the voucher is to be applied, the statement should read “‘ Apply to Ad- 
UNE oes eeenn , Graw check for $ _....-.---. r 

b. Returning uncashed advance or reimbursement checks for cancellation and 
application to the advance. 

ce. Submitting currency, bank draft, or money order remittances. Currency, 
if mailed, must be transmitted by registered mail. 

If on the basis of experience or because of changed conditions an excessive 
amount of cash is being maintained in an Imprest Fund or the need no longer 
exists for the fund, the administrative agency concerned shall take action to have 
the fund reduced to a level commensurate with operating needs or to have the 
fund discontinued. The Secretary of the Treasury may require the return of a 
portion of an Imprest Fund sufficient to reduce the fund to a level more consistent 
with demonstrated needs and may require the return by an Imprest Fund Cashier 
of the entire amount of cash in his custody if irregularities occur on the part of 
such cashier with respect to his custody or use of the Imprest Fund. 

17. Change of Cashiers ——In the event that a new Imprest Fund Cashier is 
designated to replace a cashier, an advance should be requested as provided for in 
paragraph 5. The account of the Imprest Fund Cashier who is replaced should 
be dissolved in accordance with the processes outlined in paragraph 16. 

18. Safeguarding of Cash.—It will be the responsibility of each agency to pro- 
vide Imprest Fund Cashiers with appropriate physical facilities and safeguards 
for the protection of cash advanced to them in accordance with individual cir- 
cumstances. Cashiers shall not commingle Imprest Funds with other funds and 
shall maintain separately each Imprest Fund. 


PART V—-GENERAL PROVISIONS 


19. Agency Regulations Covering Use of Imprest Funds.—Each agency having 
need for Imprest Funds shall develop and issue internal administrative regula- 
tions, consistent with this regulation, including but not limited to the following: 

a. Purpose of the funds. 


b. Areas within which Imprest Funds may be utilized (see Part II—Utiliza- 
tion). 
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ec. Kinds, quantities, and values of articles or services for which purchase and 
payment can be made. 

d. Circumstances under which issue from stock or procurement or payment by 
other methods will not be required. 

e. Appropriate safeguards for controlling and accounting for purchases and 
payments. 

f. A fixed reasonable time limit for the consummation of purchases for which 
cash is furnished in advance by the Imprest Fund Cashier. 

g. Requirements for internal controls and audits. 


20. Distribution Since this Regulation sets forth the principles and guide 
lines under which the operating agency regulations for the establishment and 
utilization of Imprest Funds will be written, only a limited number of copies has 
been printed and distributed for the use of the ‘heads of agencies and their im- 
mediate staffs. If for any special reason additional copies are needed, agencies 
will be expected to reproduce such additional copies. 

21. Inquiries—Requests for information concerning this Regulation should 
be addressed, as indicated below, to the agency having responsibility for the par- 
ticular area set forth in paragraph 1 of this Regulation: 

General Services Administration: 
Federal Supply Service. 
Treasury Department: 
Bureau of Accounts. 
General Accounting Office: 
Accounting Systems Division. 
22. Effective Date-—The provisions of this Regulation are effective immediately. 


Jess LARson, 
Administrator of General Services. 
Linpsay C. WARREN, 
Comptroller General of the United States. 
Joun W. SnypDER, 
Secretary of the Treasury. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 8 
Supplement No, 2 
April 23, 1952 


REVISED REQUIREMENTS IN THE PREPARATION OF STANDARD FORM 
NO. 1148, STATEMENT OF DEPOSITARY ACCOUNT AND REPORT OF 
CHECKS DRAWN 


1. The requirements for the reporting of an analysis of ‘Total checks drawn 
this period’”’ on lines 8 through 14, on Standard Form No. 1148, Statement of 
Depositary Account and Report of Checks Drawn, is hereby eliminated for all 
disbursing symbols utilizing card checks. In all other respects the information 
called for in the instructions on the reverse side of the said standard form will be 
furnished as heretofore. 

2. The change in reporting requirements as stated above does not apply to 
disbursing accounts using paper checks. 

3. The present Standard Form No. 1148 will continue in use and will not be 
revised due to the change in requirements for reporting with respect to card check 
accounts. Where card check accounts are represented lines 8 through 14 will be 
left blank. 

4. The provisions of this supplement will become effective with the reporting 
period beginning May 1, 1952. 

Linpsay C. WarREN, 
Comptroller General of the United States. 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 9—SECOND REVISION 
Supplement No. 2—Revised 
April 14, 1952 


DISTRIBUTION OF STANDARD FORM NO. 1151, APPROPRIATION 
TRANSFER AUTHORIZATION 


In order to expedite the audit of transactions accomplished on Standard Form 
No. 1151, Appropriation Transfer Authorization, the original of such documents 
will be immediately transmitted by disbursing officers to the Division of Book- 
keeping and Warrants, Treasury Department, for attention of the General Ac- 
counting Office. This transmission of Forms No. 1151 will be in lieu of their 
being submitted with the account current. 

Accordingly, subparagraph 5A (1) is changed to read as follows: 

“(1) The original will be immediately forwarded by the disbursing officer to 
the Division of Bookkeeping and Warrants, Treasury Department, for attention 
of the General Accounting Office, Washington 25, D. C.” 

The provisions of this Supplement will become effective for transactions initiated 
on and after May 1, 1952. 

FRANK L. YATEs, 
Acting Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 9—SECOND REVISION 
Supplement No. 3 
November 6, 1951 


TRANSFERS FROM DEPOSIT FUND ACCOUNTS ON STANDARD FORM 
NO. 1081 


Transfers from Deposit Fund Accounts may be accomplished on Standard 
Form No. 1081, without support of a Standard Form No. 1080 and in lieu of 
Standard Form No. 1046, subject to the following conditions: 

““(a) Transfers to General Fund receipts (Form 201 deposits) must be vouchered 
separately from other types of transactions. 

“‘(b) Transfers to Available Special or Trust Fund receipt accounts (see Account- 
ing Systems Memorandum No. 17, paragraph 3a, 30 Comp. Gen. 631) also must 
be vouchered separately from other transactions. In these cases the receipt 
symbol followed by the appropriation symbol in parenthesis and the notation 
‘Adjustment of Available Receipts’ will be recorded on the ‘Pay to’ side of 
the form. 

“‘(c) Transfers to other classes of accounts need not be vouchered separately 
when only one account current is involved. 

“‘(d) Each form No. 1081 authorizing transfers from Deposit Funds must be 
accompanied by or have included thereon a complete description of the purpose 
for which the collections were originally received.” 

Linpsay C. WARREN, 
Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 9—SECOND REVISION 
Supplement No. 4 
November 16, 1951 


ADJUSTMENTS REPRESENTING TRANSFERS BETWEEN RECEIPT 
ACCOUNTS 


In order to provide procedures for effecting adjustments or transfers between 
receipt accounts other than for the correction of errors, paragraph 7 of Accounting 
Systems Memorandum No. 9—Second Revision, dated December 11, 1950, 30 
Comp. Gen. 607, is hereby amended to read as follows: 

“7. Transactions Involving Receipt Accounts—Adjustments involving receipt 
accounts fall within two general categories: Those to correct errors, and all others, 
including distributions from clearing or holding accounts. 

“‘a. Adjustments Other Than to Correct Errors.—Where an adjustment is to 
charge an appropriation account and to credit a receipt account, Standard Form 
1081—Revised, together with Standard Form No. 1080—Revised, will be com- 
pleted and processed as outlined in paragraph 6 above. 
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“Where the adjustment involves a charge and a credit to receipt accounts, 
including distributions from receipt clearing or holding accounts where the action 
is initiated by an agency, Standard Form No. 1081—Revised, will be prepared in 
an original and two copies and submitted to the Treasury Department, Division 
of Bookkeeping and Warrants. After the adjustment has been effected an 
accomplished copy of the form will be returned to the agency. If the transaction 
results in a credit to an expenditure account, the Treasury Department will take 
action to make the funds available to the disbursing officer. 

“hb. Adjustments to Correct Errors.—Adjustments to correct errors involving 
receipt accounts will be vouchered on Standard Form No. 1097—Revised, and 
processed in accordance with existing procedure.” 

FrankK L. YATEs, 
Acting Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 9—SECOND REVISION 
Supplement No. 5 
March 21, 1952 


SCHEDULE OR VOUCHER AND SCHEDULE OF WITHDRAWALS AND 
CREDITS BETWEEN APPROPRIATIONS AND/OR FUNDS, STANDARD 
FORM NO. 1081—REV. 


1. The Schedule or Voucher and Schedule of Withdrawals and Credits Between 
Appropriations and/or Funds, Standard Form No. 1081—Rev., which was 
tentatively prescribed in Accounting Systems Memorandum No. 9—Second 
Revision, dated December 11, 1950, 30 Comp. Gen. 607, having been slightly 
revised is hereby prescribed for use by U. S. Government agencies. The pro- 
cedure for its use, as outlined in Accounting Systems Memorandum No. 9— 
Second Revision and Supplements Nos. 1, 3, and 4, 30 Comp. Gen. 613; 31 id. 
774; id. 774, has not been changed. 

2. Each department, establishment, or agency is requested to make requisition 
upon the General Services Administration, Federal Supply Service, for a supply 
of the form estimated to meet its needs. 

3. The last paragraph of Accounting Systems Memorandum No- 9—Second 
Revision, erroneously numbered ‘‘8,’’ is renumbered ‘‘10’”’ and modified in accord- 
ance with the above. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 9—SECOND REVISION 
Supplement No. 6 
June 10, 1952 


TRANSFERS ON STANDARD FORM NO. 1151, APPROPRIATION TRANSFER 
AUTHORIZATION 


1. The following subparagraph is added to numbered paragraph 5: 

“EE. Transfers accomplished by Standard Forms No. 1151 will be recorded in 
the accounts of receiving disbursing officers as of the month in which such transfers 
are effected in the accounts of the transferring disbursing officer. Agencies 
initiating Standard Form 1151 transfers will attempt to have such transfers 
effected during the early part of the month. In the event it is necessary to 
accomplish transfers during the latter part of a month, the transferring officer 
will take action to transmit the documents involved or necessary information 
by special means to reach the receiving officer in sufficient time to be recorded 
in his accounts for the same month.” 

2. Effective Date——The provisions of this supplement to Accounting Systems 
Memorandum No. 9—Second Revision, 30 Comp. Gen. 607, will become effective 
immediately. 

Linpsay C. WARREN, 
Comptroller General of the United States. 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 12 
Supplement No. 2 
July 17, 1951 


CORRECTION OF ERRORS WHICH AFFECT AVAILABLE SPECIAL OR 
TRUST FUND RECEIPT ACCOUNTS 


APPENDIX 


1. In order to assure that adjustments of errors which involve available special 
or trust fund receipt accounts (see Accounting Systems Memorandum No. 17, 
paragraph 3a, 30 Comp. Gen. 631) are recorded in both the receipt and appropri- 
ation accounts effected and to avoid search for reconciling items between agency 
records and those of the Treasury Department, paragraph 4a of Accounting 
Systems Memorandum No. 12, dated December 11, 1950, 30 Comp. Gen. 618, 
is amended as follows: 

‘a. If the correction is to be effected in the accounts of the disbursing officer 
(see par. 2a (1)), the adjustment vouchers will be listed on Schedule or Voucher 
and Schedule of Withdrawals and Credits Between Appropriations and/or Funds 
(Standard Form No. 1081—Revised) and promptly transmitted, together with 
the originals of the adjustment vouchers, and the required number of copies, to 
the disbursing officer in accordance with the instructions in Accounting Systems 
Memorandum No. 9—Second Revision. In cases where the correction affects 
an available special or trust fund receipt account, as well as the related appropri- 
ation account, the receipt symbol followed by the appropriation symbol] in paren- 
thesis will be recorded on the appropriate side of the adjustment voucher (Form 
No. 1097) and schedule (Form No. 1081). Also, with respect to such adjustments 
the notation ‘Correction of Available Receipts’ will be recorded on the related 
Form No. 1081. More than one adjustment voucher may be listed on the 
Standard Form No. 1081 but an adjustment of available receipts should not be 
included with other types of adjustments.” 

FrAnkK L. Yates, 
Acting Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 15 
Supplement No. 1 
June 10, 1952 


ADDITIONAL REQUIREMENTS IN CONNECTION WITH ACCOUNT 
CURRENT RECONCILIATIONS 


1. The following subparagraph is added to numbered paragraph 3: 

“d. Transfers between Disbursing Officers —Transfers of funds between dis- 
bursing officers accomplished by Treasury Department Forms No. 1669, or 
similar transfer forms will be recorded in the accounts of the receiving officers 
in the same month in which the transferring officers effected such transfers. 
Effort should be exerted to effect transfers in the early part of the month but in 
the event transfers are effected in the latter part of a month, transferring officers 
will take action to transmit the documents involved or necessary information 
so as to facilitate recordation of the transactions by the receiving officer prior to 
the closing of his account for the month.” 

2. Paragraph 7 is amended to read as follows: 

“7. Reconciliation of Account Balances.— 

“a. Each agency or office designated to receive disbursing officers’ accounts 
current shall prepare statements to effect reconciliation of balances shown thereon 
with related account balances on the agencies’ accounting records. A separate 
reconciliation shall be prepared for each expenditure account listed on an account 
current and shall be filed with the retained copy of the account current at the 
location where the accounting records are maintained. 

“bh. In addition to reconciling the Balance Due the United States, each agency 
or Office shall verify the accuracy of the columnar distribution of Standard Forms 
No. 1151 (columns 4 and 8) and available receipt (columns 5 and 9) transactions 
in disbursing officers’ accounts current. Although discrepancies of this nature 
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are not included in the reconciliation statement (a suggested form of such state- 
ment is attached as Exhibit A) they shall be itemized on the schedule of differences 
for which a suggested form is attached as Exhibit A-1. Agencies may use the 
suggested Exhibits A and A-1 or any other form which provides the same infor- 
mation. 

“‘c. In connection with agencies being audited centrally, copies of the reconcili- 
ation statements provided for herein will be submitted to the General Accounting 
Office with the original accounts current for the months of September, December, 
March, and June.” 

3. Effective Date —The provisions of this supplement to Accounting Systems 
Memorandum No. lv, 30 Comp. Gen. 623, will become effective immediately 


Linpsay C. WARREN, 
Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 6 
Supplement No. | 
September 6, 1951 


USE OF STANDARD FORM ACCOUNT CURRENT NO. 1019 REVISED 


1. In order that there may be uniform procedures for handling Special, Trust, 
Revolving and Deposit Fund collections and uniformity in accounting for funds 
made available for disbursement in all departments, except the Post Office De- 
partment and Government corporations, the use of Standard Form Account 
Current No. 1019, Revised, prescribed by Accounting Systems Memorandum 
No. 18 dated July 10, 1951, 31 Comp. Gen. 778, is hereby extended to the settle- 
ment Officers for the Department of Defense. 

2. Inasmuch as the Treasury Department has determined for its present ac- 
counting Operations that consolidated schedules of disbursements and collection 
are not required, it will no longer be necessary to furnish the Treasury Depart- 
ment copies of consolidated schedules of disbursements and collections, except in 
cases involving the deposit of unavailable receipts where the certificate of deposit 
does not indicate the particular fund to be credited. Schedules for such amounts 
will be furnished the Treasury Department by the depositing agency. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 17 
Supplement No. | 
September 18, 1951 


CREDITS TO AVAILABLE SPECIAL OR TRUST FUND RECEIPTS WHICH 
ARE A RESULT OF CHARGES TO EXPENDITURE ACCOUNTS 


1. In order to eliminate the need for preparing and handling a Standard Form 
No. 1159, the procedures outlined in Accounting Systems Memorandum No. 12, 
Supplement No. 2, 31 Comp. Gen. 776, with respect to correction of errors is ex- 
tended to cover cases where a charge to an expenditure account is for credit to 
an available special or trust fund receipt. cecordingly, the fifth paragraph 
under subparagraph 4a of Accounting Systems Memorandum No. 17, dated June 
12, 1951, 30 Comp. Gen. 631, is amended to read as follows: 

‘In cases where the credits to available special or trust fund receipts are the 
result of charges to expenditure accounts, including official deposit accounts, on 
Standard Form No. 1081, the agency scheduling the transaction for deposit or 
for credit will record on the ‘Pay To’ side of the Form 1081 the receipt symbol 
followed by the appropriation symbol in parenthesis and the stamped legend 
‘Adjustment of available receipts.’ This procedure will not be followed with 
respect to repayments to special or trust fund appropriations in which cases 
only the appropriation symbol will be shown on the related adjustment voucher.” 


Frank L. Yates, 
Acting Comptroller General of the United States. 
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ACCOUNTING SYSTEMS MEMORANDUM NO. Ili 
Supplement No. 2 
December 21, 1951 


MODIFICATION OF THE DEFINITIONS OF AVAILABLE AND 
UNAVAILABLE RECEIPTS 


Amendment No. 1, dated December 21, 1951, to Treasury Department-General 
Accounting Office Joint Regulation No. 3, 31 Comp. Gen. 768, modifies the defini- 
tions of available and unavailable receipts by eliminating the provision that 
available receipts be collected in their entirety by the agency to which they are 
available as appropriations for expenditure. 

Accordingly, Accounting Systems Memorandum No. 17, dated June 12, 1951, 
30 Comp. Gen. 631, is hereby amended by deleting the phrase “by the collect- 
ing agency”’ in paragraph 1, and by amending subparagraphs 3a and 3b to read 
as follows: 

“a. Available Receipts—Receipts of special] or trust funds which pursuant to 
law or trust agreements are immediately available in their entirety as appropria- 
tions to a single agency for expenditure without further action by the Congress. 
Excluded from this category are receipts to be applied to the retirement of public 
debt obligations and funds in connection with which the computation of interest 
charges or credits necessitates the maintenance of accounts for unrequisitioned 
balances of appropriations on the books of the Treasury. 

“bh. Unavailable Receipts.—Receipts which at the time of collection are not ap- 
propriated, and receipts which are not immediately available for expenditure 
because (1) further action by the Congress is required or Congressional limita- 
tion has been established as to the amount available for expenditure; or (2) 
amounts credited to receipt accounts are later to be cleared in whole or in part 
to other receipt accounts before appropriation warrant action is taken.” 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 18 
July 10, 1951 
REVISION OF ACCOUNT CURRENT 


1. Purpose-—This Memorandum prescribes a revision of the standard account 
current forms and describes the manner in which transactions are to be reflected 
thereon. 

2. Account Current Forms.—There are hereby prescribed the following Standard 
Forms of account current: 

No. 1019—Revised, Account Current (Original). 
No. 1019a—Revised, Account Current (Memorandum). 

The above forms will be used by all disbursing officers except those disbursing 
under accounts of advances, disbursing officers of the Post Office Department, 
Government Corporations or other individual cases where different forms of 
account current have been specifically prescribed. 

The account current continuation sheet will be discontinued unless a need 
therefor develops at a later date. 

3. Number of Copies and Distribution.—Standard Form No. 1019—Revised will 
be prepared in an original and at least one copy. Standard Form No. 1019a— 
Revised will be prepared in such numbers as are required for adminisirative 
purposes. 

The original of Standard Form No. 1019—Revised will be forwarded to the 
appropriate administrative office for reconciliation with the administrative records 
prior to approval and transmittal to the General Accounting Office; a signed 
copy will be forwarded to the Treasury Department, Bureau of Accounts, in 
accordance with Treasury Department Circular No. 868, dated July 24, 1950 

4. Regular Entries and Supporting Documents.—There is appended hereto a 
facsimile of Standard Form No. 1019—Revised. 

In column 1 will be entered only the symbols of the individual general, special 
revolving or trust fund sperepennians, deposit funds, clearing accounts or other 
accounts the balances of which are subject to disbursement. Collections for 


personal credit deposit (Form 201 deposits) will be reported collectively as a one- 
line entry captioned ‘‘Miscellaneous Collections” in column 1. Such collections 
and deposits thereof should be recorded as the last item before the ‘*Total’’ line 
on the account current 

In column 2 will be recorded the closing balances which were shown as due to 
the United States on the account current for the previous accounting period. 
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Summaries of transactions affecting the items listed in column 1 will be recorded 
in columns 3 to 10. Also appended hereto is a chart showing classifications of 
transactions and documentation of such entries. It will be noted that collections 
increasing the accountability for available special and trust fund receipts, as 
defined in Accounting Systems Memorandum No. 17 and scheduled on Standard 
Form No. 1159, will be recorded in column 5; however, repayments representing 
refunds or reimbursements, including repayments to available special and trust 
fund accounts, will be entered in column 6. 

Distinction must be made between uncollectible checks previously reported 
as collections of available receipts in column 5 and other uncollectible checks 
relating to collections classified in column 6. Uncollectible checks relating to 
available special and trust fund receipt accounts will be recorded in column 9 
whereas other types of uncollectible checks will be reported in column 10. 

Distinction also will be made between Form 201 deposits representing returns 
of unexpended balances of expenditure accounts, which should be entered in 
column 7 as a return of accountable warrant advances, and Form 201 deposits of 
collections not subject to disbursement (Miscellaneous Collections Covered into 
che Treasury) which should be reflected in column 10. 

5. Adjustments to Correct Errors.—Inasmuch as the accounts current will repre- 
sent a posting media in the maintenance of the central appropriation and fund 
accounts on the books of the Treasury Department it is important that Standard 
Form No. 1097 adjustments, as well as original transactions, be reflected in the 
proper columns on the line or lines opposite the particular account or accounts 
affected. The most common types of adjustments to correct errors will be as 
follows: 

(a) Adjustments to correct errors where repayments or miscellaneous collections 
were erroneously reported as available receipts in column 5.—Record all such adjust- 
ments by entering the amount of adjustment in column 9 (to reverse erroneous 
entry in column 5) with contra entry in column 6 to reflect correct recording. 

““(b) Adjustments to decrease one available receipt account with corresponding in- 
crease to another available receipt account.—Record the amount in column 5 op- 
posite the appropriation account to be increased and in column 9 opposite the 
appropriation account to be decreased. 

*“(e) Adjustments to correct errors where collections for available receipts were er- 
roneously reported as repayments in column 6.—Record the amount of adjustment 
in column 10 (to reverse erroneous entry in column 6) with contra entry on the 
appropriate line in column 5 to reflect correct recording. 

(a) Disbursement or repayment adjustments between expenditure accounts (in- 
cluding accounts classified as available special and trust fund receipts).—Adjustments 
of this nature will be entered in column 6 to reflect the increase in accountability 
for the account affected and in column 10 to reflect the corresponding decrease.” 

6. Analysis of Balance Due the United States—The symbols and titles of each 
asset account, i. e., checking accounts, undeposited collections, advances, etc., 
composing the Balance due the United States must be typed or overprinted on 
the reverse of the account current with the balance of each account entered in 
the net balance column. Each checking account and the identifying related 
disbursing symbol is to be shown separately. 

7. Elimination of Certain Summary Statements.—The following summary state- 
ments will no longer be required by the General Accounting Office as support for 
the account current: 

(a) Summary of Collections; 
(b) Summary of Disbursements; 
(c) Summary of Canceled Checks. 

8. Revision of General Regulations Nos. 80 and 87.—General Regulations No. 
80, dated August 15, 1934, 14 Comp. Gen. 940, and General Regulations No. 87, 
dated June 25, 1936, 15 Comp. Gen. 1159 are hereby modified to the extent out- 
lined in this Memorandum, pending issuance of a revision of the subject regula- 
tions now under consideration for modification in other respects. 

9. Requisition of Forms.—Accountable officers for whom this revised account 
current is prescribed are requested to make requisition at once upon the Public 
Printer for a supply of forms. 

10. Effective Date-—The forms and procedures described in this Memorandum 
are to be used effective with transactions reported in the period beginning July 1, 
1951. 

FranK L. YATEs, 
Acting Comptroller General of the United States. 
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NN ais wl ids in is nemssaki chi nial aaa 
ACCOUNT CURRENT 
I a da Se es 
a ee ee ee ee 
NN aia ihe at Na cdi haan Period 


ANALYSIS OF BALANCE DUE UNITED STATES 
Net balance 


Total 


We, the undersigned, have verified the disbursing cash on hand and undeposited 
collections stated above by actual count, and have examined the deferred charges and 
records of advances to agent officers, and certify the amounts to be as stated. 


(Signature) _ (Title) 


(Date) (Signature) (Title) 
ENCLOSURES 
Sent by Ree’d in 
D.O. | G.A.O. 








Insert check ¥ 





eis a Eee 
Cs ckeoeeneneveneq 
Schedule of Voucher Deductions__.........._-___-_-_- 
NN Nn ea ualatumie 
Schedule of Deposits (Form 201) 
ns meee afoomennee 
Schedule of Transfers (From others)............--_-- 
Soenedule.of Transfers (To others) .................«.-/.....-.. 
Schedule of Uncollectible Items___...........----_-_- 
10. Gonedele of Canceled Cheoks.......................- 
11. Schedule of Advances to Agent Officers_______________ 
12. Schedule of Outstanding Advances to Agent Cashiers___| 
13. Statement of Account of Funds Intrusted to Agent 


SEMPLE SH SS 











NN cna er ee Le ee a ee 
er Me a ee ere 
Disbursement Vouchers - - ---- ee ee eS Bee Ie ae 


| 
ADMINISTRATIVE APPROVAL 


Examined, reconciled with the administrative records, and approved except as 
noted below or in letter of exceptions, and referred to the General Accounting 
Office. 


wee mew eww ewe ee a eee ee eee eee eee eee se ewe we ee ee ee eee eH ee eee eee eee eee 


(Date) (Title) 
(Reverse of Standard Form No. 1019—Revised) 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 18 
Supplement No. 1 
June 10, 1952 


REVISION OF ACCOUNT CURRENT 


1. The following sentence is added to the last subparagraph of numbered para- 
graph 4. 

“Unexpended balances of expenditure accounts entered in column 7 will be 
identified by typing the designation ‘U. B.’ beside the amount entered.” 

2. Effective Date-—The procedure prescribed herein will become effective 
immediately. 

Linpsay C. WARREN, 
Comptroller General of the United States. 





ACCOUNTING SYSTEMS MEMORANDUM NO. 19 
October 18, 1951 


REIMBURSEMENT TO EMPLOYEES FOR EXPENSES INCURRED IN THE 
USE OF TAXICABS WITHIN DESIGNATED POST OF DUTY 


1. Purpose-—This Memorandum prescribes the methods of reimbursing em- 
ployees or officers of departments and establishments or others rendering service 
to the Government for expenses incurred for taxicabs when used within their 
designated posts of duty. Expenses incurred by employees when in a travel 
status including taxicab fares from station, wharf, or other terminal to either 
place of abode or place of business and vice versa, will continue to be reimbursed 
through the use of Standard Eorm No. 1012—Revised, Travel Voucher, in accord- 
ance with General Regulations No. 88, 17 Comp. Gen. 1135, except that if a 
Standard Form No. 1012—Revised would not be required other than for the pur- 
pose of securing reimbursement for taxicab expenses, such reimbursement may 
be effected in accordance with procedures prescribed herein. 

2. Form Prescribed—The following form is prescribed for general use in the 
Government in connection with reimbursement of expenses for taxicabs when 
used within designated post of duty or when not subject to reimbursement on 
Standard Form No. 1012—Revised: 

Standard Form No. 1164_---- Claim for Reimbursement for Taxicab Ex- 
penses (Printed on white paper—size 8 by 
5 inches). 
Standard Form No. 1164, Claim for Reimbursement for Taxicab Expenses, will 
be maintained by employees as a record of expenses incurred for taxicabs. As 
trips are made, the employee will enter on the form the date, points of origin and 
destination, fare and tip for each trip. The receipt section in the lower left-hand 
portion of the form will be signed by the payee only when payment is made to 
him by an Agent Cashier or Imprest Fund Cashier in accordance with paragraphs 
3a and 3d below. When the form if filed directly with a disbursing officer in 
accordance with paragraphs 3b and 3c, the acknowledgement of payment will 
not be signed. 

3. Method of Reimbursement.—Employees incurring expenses for taxicabs may 
be reimbursed as follows: 

“a. In those agencies where an agent-cashier has been authorized to make 
reimbursement for taxicab fares the employee will present the signed and approved 
Standard Form No. 1164 to the agent-cashier for immediate reimbursement. The 
agent-cashier will periodically summarize a number of such forms on Standard 
Form No. 1129, Voucher for Petty Purchases, prescribed by General Regulations 
No. 103, 24 Comp. Gen. 972. The voucher, together with Standard Forms No. 
1164 will be submitted to the fiscal office of the agency in accordance with estab- 
lished procedure and after certification will be forwarded to the disbursing officer 
for reimbursement to the agent-cashier. If an approved voucher and schedule 
of payments is in use in the agency, Standard Forms No. 1164 may be used as 
subvouchers thereto without the use of Standard Form No. 1129 or any other 
voucher form. 

“bh. In those agencies where an approved voucher and schedule of payments 
is being used and an agent-cashier has not been designated, Standard Forms No. 
1164 will be completed as in paragraph 2 above and may be summarized by indi- 
vidual and used as supporting subvouchers for the voucher and schedule of pay- 











APPENDIX 785 


ments. The schedule and supporting documents will be processed in the same 
manner as is now in effect. In any case where an approved voucher and schedule 
of payments is used it will not be necessary for the authorized certifying officer 
to certify individual Standard Forms No. 1164 nor will it be necessary for these 
forms to bear voucher payment information. 

“ec. In those agencies where an agent-cashier has not been designated and the 
voucher and schedule of payments is not authorized, reimbursement may be 
accomplished by having each individual who ineurs taxicab expenses prepare a 
Standard Form No. 1129 summarizing thereon a number of Standard Forms 
No. 1164. 

“d. A Regulation for Small Purchases Utilizing Imprest Funds is being con- 
sidered for issue in the near future. When such funds have been established in 
an agency, reimbursements for taxicab expenses may be accomplished in accord- 
ance with those rezulations. 

“e., Standard Forms No. 1129 or voucher and schedule of payments prepared 
in accordance with the above, may be filed for reimbursement as frequently as 
necessary, but preferably on a monthly basis so that administrative processing 
and the issuance of Treasury checks in small amounts may be kept at a minimum.” 

4. Certification.—Standardized Government Travel Regulations provide that 
when taxicabs are used by employees within designated posts of duty, such use 
must be authorized or approved as advantageous to the Roctinienias. Standard 
Form No. 1164 prescribed herein contains the necessary certifications to be signed 
by the employee and the approving official. 

5. Supply of Forms.—Each department, establishment or agency is requested 
to make requisition upon the General Services Administration for a supply of the 
Standard Form No. 1164 herein prescribed which is estimated to meet its needs. 

6. The provisions of General Regulations No. 88, Second Revision, dated 
November 7, 1950, 30 Comp. Gen. 551, and General Regulations No. 103, dated 
May 2, 1945, 24 Comp. Gen. 972, inconsistent herewith, will be revised in the 
near future. 

Linpsay C. WARREN, 
Comptroller General of the United States. 





©TANDARD FORM NO. 1164 sacl . 
Comptroller General, U.8. CLAIM FOR REIMBURSEMENT = SW?™§)------------ 
FOR TAXICAB EXPENSES 














DATE FROM— 
eau ee a ke Ec 
a tinittia BS secs las ee Sk olan tara ch ds oe lan der boo en ale ore masige twee 

| 

oceece= SS 

I have determined that the above travel I certify that this claim is correct and 
by taxicab was advantageous to the Gov- proper and that payment or credit has 
ernment. not been received. 
TAY See al (Approving Official) + ~+| + ~ (Signature) = 

Payment received from Cashier: * Title........-..---.----+----------- 


pats neo cdiskéegéesecdwsudédtwmeoaceeweon ACCOUNTING CLASSIFICATION 
*For use only when payee secures reimbursement 
from Agent Cashier or Imprest Fund Cashier. 
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ACCOUNTING SYSTEMS MEMORANDUM NO, 20 
December 21, 1951 


APPENDIX 


PROCEDURE FOR HANDLING CERTAIN CLASSES OF CIVIL SERVICE 
RETIREMENT AND DISABILITY FUND RECEIPTS 


1. Purpose.—The purpose of this memorandum is to establish a procedure im- 
plementing the provisions of Amendment No. 1 of Joint Regulation No. 3, 31 
Comp. Gen. 768, limited to transactions of administrative agenices whose payrolls 
are paid by disbursing officers of the Division of Disbursement, Treasury Depart- 
ment, to eliminate the necessity for the issuance of covering warrants, and subse- 
quent advances of funds with respect to Civil Service Retirement deductions 
heretofore deposited into the Treasury for credit to receipt account 8135.2 All 
other classes of receipts for credit to the Civil Service Retirement and Disability 
Fund will be handled for covering into the Treasury, with credit to the appropriate 
receipt symbols, as heretofore. 

2. Voucher Deductions Representing Receipts. 

a. Administrative agencies certifying payrolls to the Division of Disbursement 
for payment will continue to use Schedule of Voucher Deductions (Standard Form 
No. 1096) showing amounts of retirement deductions heretofore credited to re- 
ceipt symbol 8135.2, along with deductions for taxes and for purchases of U. 8. 
Savings Bonds. The account symbol to be credited with the amount of retire- 
ment deductions will be shown as 24X8135.2, followed parenthetically by the 
prescribed department or agency code. Neither the account title nor the Treasury 
availability announcement number need be shown. 

b. Disbursing officers of the Division of Disbursement will reflect amounts of 
these voucher deductions as available receipts in column 5 of their accounts 
current. 

c. All amounts credited to accounts 24X8135.2 will be transferred from the 
checking accounts of the disbursing officers who paid the payrolls to the checking 
account of the Chief Disbursing Officer (presently symbol 400) during the month 
in which the voucher deductions are effected. Periodically, but at least biweekly, 
a check will be drawn for the aggregate of amounts deducted and deposited on 
Standard Form 209 to the account of the Chief Disbursing Officer, with credit to 
the central appropriation account 24X8135. Since these transactions are solely 
for the purpose of transferring the receipts from one checking account to another, 
they will be effected by the disbursing officers without action by administrative 
agencies. 

*3. Administrative Accounting —The amount of the voucher deduction will be 
recorded in the general ledger of the administrative agency scheduling the de- 
duction, as follows: 

Debit: Account 07, Retirement and Disability Funds. 
ee: Account 64.11, Retirement Contributions—Individual Earnings 
ecord. 

The monthly total credited to Account 64.11 will be reconciled with the monthly 
total of receipts reported in column 5 of the disbursing officer’s account current. 

4. Reporting to the Civil Service Commission.—The Annual Summary of Retire- 
ment Fund Transactions (CSC Form 2807-2, Revised) to be submitted to the 
Civil Service Commission for the calendar year 1952 and thereafter, in accordance 
with the Retirement Accounting Manual, will be prepared as heretofore. The 
data reported on line 6 (current year payroll deductions) derived directly from the 
control account 64.11 will be anchored to the aggregate of the monthly totals re- 
flected in the disbursing officers’ accounts current for the calendar year in lieu of 
individual certificates of deposit, Standard Form 201 heretofore used. 

It is understood that the Bureau of Accounts, Treasury Department, will sub- 
mit to the Civil Service Commission monthly registers showing amounts of Civil 
Service retirement receipts identified as to department or agency scheduling the 
deductions, as reported in the accounts current of the Division of Disbursement. 

5. Voucher Deductions Representing Repayments.— Deductions eee re- 
payments to the retirement fund effected by agencies at the request of the Civil 
Service Commission, will be documented on a separate Form 1096, as heretofore. 
In the preparation of such schedules it will be required to show in the spaces pro- 
vided, the name of the department or agency and bureau making the deduction, 
followed by the legend, ‘For Civil Service Commission;’”’ also the name of the 
Chief Disbursing Officer, Treasury Department, and the disbursing symbol 
(presently 400). In connection with collections of this type the appropriation 
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symbol 24X8135, without suffix, will be shown as the account to be credited. It 
will be further required that the schedule show in the body of the form the name 
of the debtor and the Civil Service Commission claim number. Checks drawn in 
this connection will be deposited to the credit of the Chief Disbursing Officer, as 
heretofore. Transactions of this nature will not be reflected in the accounts of 
the administrative agencies. 

6. Effective Date-—The procedures outlined in this memorandum will become 
effective with voucher deductions from payrolls paid subsequent to December 31, 
1951. 

Instructions regarding these procedural changes should be issued by the Ad- 
ministrative agencies as soon as possible. Meanwhile Standard Forms No. 106 
processed under former procedures, with respect to payrolls payable after Decem- 
ber 31, 1951, will be. changed by the Division of Disbursement, Treasury Depart- 
ment, to conform with the provisions of this Memorandum. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 21 
February 20, 1952 


REVISION OF VARIOUS STANDARD FORM VOUCHERS 


1. Purpose-—This Memorandum prescribes and explains a revision to be made 
in the format of all standard form vouchers on which space is provided under the 
designation ‘Accounting Classification.” 

2. Present Format.—Under the main caption ‘‘Accounting Classification (for 
completion by the Administrative Office)”” many standard form vouchers provide 
spaces or columns under the following subheadings: 1. Appropriation, Limitation, 
or Project Symbol; 2. Appropriation ‘litle; 3. Limitation or Project Amount; 4. 
Appropriation Amount; 5. Allotment Symbol; 6. Amount; 7. Obligations 
Liquidated; 8. Cost Account (Symbol and Amount); 9. Objective Classification 
(Symbol and Amount). 

3. Revised Format.—Reprints of previously prescribed standard vouchers and 
new forms as may be prescribed will provide the usual space under the main 
caption of ‘‘Accounting Classification” but such space will not be printed with 
lines and subcaptions. 

4. Information Required Under “Accounting Classification.”—In all cases the 
symbol of the appropriation affected and, where applicable, symbols of working 
fund subsidiary accounts, must be shown in the accounting classification space. 
When the total amount of the voucher is split between two or more appropriations, 
each appropriation and the amount applicable thereto must be shown. Addi- 
tional accounting classification recorded in this space will be determined by each 
agency in accordance with its administrative requirements. 

5. Over Printing.—If considered desirable to meet administrative requirements, 
the blank space under “Accounting Classification”’ may be over printed or rubber 
stamped to provide such subheadings as are needed. With respect to Standard 
Form No. 1080 only the space provided under ‘‘Accounting Classification (for 
completion by the Billing Office)’”? may be over printed. 

6. Reasons for Change-—Because of the wide variation in internal requirements 
of agencies using standard form vouchers it has been found impractical to designate 
detailed subheadings for.accounting classification. 

7. Effective Date—Revised forms as described will be issued upon exhaustion of 
existing warehouse stocks. 

8. Rescision of Previous Instructions—All instructions in conflict with the fore- 
going are hereby rescinded. 

Linpsay C. WARREN, 
Comptroller General of the United States. 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 22 
June 10, 1952 


RETURN OF WORKING FUND ACCOUNT BALANCES 


1. Purpose-——This memorandum establishes the methods by which balances of 
working fund advances will be transferred as a result of the lapsing, extension of 
availability or reappropriation of the balances of appropriations from which the 
advances had been made. 

2. Responsibility of Agencies Having Made Advances.—Agencies having appro- 
priations, the balances of which have been extended or reappropriated, shall 
immediately advise agencies to which working fund advances have been made 
from such appropriations of the action to be taken. 

3. Unexpended Balance Extensions.—Balances of working funds advanced from 
appropriations the unexpended balances of which have been extended for obliga- 
tion and expenditure shall be handled as follows: 

a. Both the unobligated and obligated balances shall be returned to the advance 
ing agency by use of Standard Form No. 1081. The documents involved shal 
identify the unobligated and obligated amounts. 

b. The agency whose appropriations have been extended shall effect the 
transfer from the old appropriation symbols and titles to the new accounts by the 
use of Standard Form No. 1151. 

c. Standard Form No. 1 81 shall be used to accomplish -the readvance of 
amounts from the new appropriation accounts to the new working fund accounts. 

4. Reappropriations of Unobligated Balances—Balances of working funds 
advanced from appropriations the unobligated balances of which have been 
reappropriated shall be handled as follows: 

a. The unobligated balance will be adjusted in the same manner as indicated in 
paragraph 3 for unexpended balances which have been extended for obligation and 
expenditure. 

b. The unliquidated obligations will remain in the original working fund 
accounts and be expended therefrom. 

5. Extension of Appropriations for Liquidation of Obligations —When appropria- 
tions which would normally lapse for expenditure purposes are extended for 
liquidation of outstanding obligations only (without change of fiscal year designa- 
tion) working fund unliquidated balances of advances from such appropriations 
will be retained for payment of the obligations in the accounts originally 
established. 

6. Lapsed Account Balances.—Agencies maintaining accounts of working fund 
balances which will lapse at the end of the fiscal year for expenditure purposes 
shall take action on or before June 30 to transfer such balances directly to account 
20X1850 “Payment of Certified Claims” by Standard Forms 1151. 

7. Effective Date—The procedures set out in this memorandum will become 
effective immediately 

Linpsay C. WARREN, 
Comptroller General of the United States 


ACCOUNTING SYSTEMS MEMORANDUM NO. 23 
June 16, 1952 


ACCOUNTING FOR THE PROCEEDS OF SALES OF PERSONAL PROPERTY 


1. Purpose.—The purpose of this memorandum is to provide a simplified pro- 
cedure for the deposit and application of proceeds of sale of personal property 
when such proceeds are authorized for use in the purchase of similar personal 
property 

2. Time Limitation.—Except as otherwise specifically authorized, the period of 
time when proceeds from the sale of personal property are available as appropria- 
tion reimbursements expires twelve months following the date of the sale unless an 
— for the purchase of replacement property is incurred before that expira- 
tion date. 
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3. Deposit of Sales Proceeds as a Direct Credit to an Appropriation.—If an obliga- 
tion for replacement has been incurred and subject to the provisions of paragraph 
No. 2, sales nees of personal property which are to be used for replacement 
purposes shall be deposited as a direct reimbursement credit to the appropriation 
charged or chargeable for replacement costs. 

4. Deposit of Sales Proceeds to Deposit Fund Account “_...6875 Suspense 
(Department or Establishment)”.—When sales proceeds are received before an 
obligation for the purchase of replacement property has been incurred but an 
administrative determination is made that such proceeds will be used as an appro- 
priation reimbursement to apply against an obligation which will be incurred 
within the time limit allowed, the proceeds shall be deposited to the agencies’ 
deposit fund suspense accounts. When the obligation has been incurred an ad- 
justment voucher should be processed to charge the suspense account and reim- 
burse the appropriation chargeable for the replacement. For audit purposes the 
adjustment voucher (Standard Form No. 1081 Revised) must include or be 
supported by sufficient explanatory information to enable relating the sales trans- 
action to the obligation. 

5. Deposit of Sales Proceeds to Miscellaneous Receipts.—Proceeds of sales related 
to personal property for which a replacement requisition is not incurred within 12 
months following the date of sale, or sales proceeds which for other reasons an 
agency elects not to apply to replacement costs, shall be deposited to Miscellane- 
ous Receipt Account ‘‘3!99—Proceeds from Sale of Government Property Not 
Otherwise Classified.” If it is determined at the time of collection that sales 
proceeds are not to be applied to replacement purchases the deposit should be made 
directly to the miscellaneous receipt account. 

6. Discontinuance of the “5690"’ Acccunts.—Effective as of July 1, 1952, use of 
special fund receipt accounts ‘‘5690—Deposit, Proceeds of Sale, Personal Prop- 
erty” and related expenditure accounts will be discontinued. 

7. Closing of Balances in the *‘5690” Accounts. 

(a) On or before June 30, 1952. all balances on the “5690” accounts must be 
closed. Amounts representing sales proceeds which have lapsed or which for 
other reasons will not be applied to replacements shall be closed to miscellaneous 
receipts. Remaining balances shall be credited to the appropriation under which 
an obligation has been ineurred or to the agency’s deposit fund suspense account 
whichever is appropriate. 

(b) The closing of the “5690” accounts should be accomplished on Standard 
Form No. 1081—Revised. The *‘5690’’ receipt symbol followed by the appropria- 
tion symbol in parentheses and the notation “Adjustment of Available Recerpts” 
will be recorded on the “Withdraw from” side of the form. These adjustments 
closing the “5690” available receipt accounts will be reflected in column nine of 
the disbursing officers’ accounts current. 

8. Review and Transfer of Unused Balances in the Deposit Fund Suspense Ac- 
counts.—At least once each quarter agencies should analyze their suspense accounts 
for the purpose of clearing therefrom amounts which should be applied elsewhere. 
Amounts representing sales proceeds for which obligations have been incurred 
should be credited to the proper appropriation; lapsed sales proceeds or proceeds 
with respect to which it is then determined are not to be used for replacement 
purposes should be closed to miscellaneous receipts. These adjustments will be 
accomplished on Standard Form No. 1081—Revised. 

9. Disposal of Agency Personal Property by the General Services Administra- 
tion.— When disposal is to be effected by the General Services Administration, the 
owning agency should identify the accountable officer by name, station and symbol 
and indicate the symbol of the appropriation to be credited with the proceeds of 
sale on the requisition or other procurement or disposal document submitted to the 
General Services Administration. 

10. Applicability and Effective Date-——The provisions of this memorandum are 
applicable in all cases where “5690” accounts were previously required and are 
effective immediately. 


“ 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 24 
June 16, 1952 


REVISED PROCEDURE FOR THE CANCELLATION OF CHECKS DRAWN 
ON THE TREASURER OF THE UNITED STATES 


1. Purpose-—This memorandum provides for a revised and simplified procedure 
in administrative agencies, the Treasury Department, and the General Accounting 
Office, for processing the check cancellations of administrative agencies whose 
disbursements are made by U. S. Treasury disbursing officers when the proceeds 
are not due the payees or the payees’ estates. 

2. Future Extension of the Revised Procedure.—Consideration will be given to the 
extension of the revised procedure prescribed herein, to other administrative 
agencies and their disbursing officers in the future. 

3. General.—It has not been permissible, heretofore, for a disbursing officer to 
effect the cancellation of a check in appropriate accounts unless the check was 
drawn over his current disbursing symbol(s) and che related appropriation account 
to be eredited is still current for disbursement. The revised procedure now 
prescribed permits a disbursing officer to effect the immediate cancellation of a 
check in his possession under the following conditions: 

a. If the disbursing officer has received authorization (Standard Form No. 
1098) from the appropriate administrative agency to cancel the check, and 

b. That the check was drawn on an appropriation or fund of an administrative 
agency for whom the disbursing officer is eurrently disbursing. In this connection 
it would make no difference whether: 

(1) The disbursing account is closed or current 

(2) The check is current, uncurrent, or stale as to date of issue, or 
(3) The proceeds of the check are for repayment to an open or lapsed appropria- 
tion. 

4. Exception. 

United States Disbursing Officers located in foreign countries, operating under 
—— disbursing procedures, will not effect check cancellations as provided for in 
this revised procedure. Any checks drawn on the Treasurer of the United States 
by such officers that are to be canceled will be scheduled by the administrative 
agency on Standard Form No. 1098 as presently required. The United States 
Disbursing Officer will stamp the checks with the notation as specified in para- 
graph 7e of this memorandum, then forward the schedules and checks through the 
State Department to the Chief Disbursing Officer, Washington, D.C. The Chief 
Disbursing Officer will then process the checks for cancellation under the proce- 
dures prescribed herein. 

5. Checks for Cancellation Under the Revised Procedures. 

a. The procedures prescribed in this memorandum apply only to those checks 
the proceeds of which are not due the payees or the payecs’ estates but are for 
credit to an appropriation, fund, or receipt account. In the case of checks drawn 
for cash or for advances to agents which are not used the proceeds will be 
reinstated in the disbursing officers’ accounts by cancellation of the checks under 
the revised procedures. 

b. Other checks which come into the hands of an administrative agency, which 
are not to be paid to the payee as drawn, because of death or other claim requiring 
settlement action by the General Accounting Office, will not be scheduled for 
cancellation under this revised procedure, but will be forwarded to the General 
Accounting Office, Claims Division. 

6. Scheduling Checks for Cancellation. 

a. Schedule of Canceled Checks, Standard Form No. 1098 will continue to be 
prepared by the administrative agency for scheduling checks authorized to be 
canceled by the disbursing officer. The schedule will be prepared in at least an 
original and four copies. The original and three copies will be sent to the dis- 
bursing officer with the checks for distribution as follows: 

(1) Original.—To be submitted with the disbursing officer’s account current in 
support of the “increase in accountability.” 

(2) Copy.—Receipted by the disbursing officer and returned to the adminis 
trative agency office as acknowledgement of the transaction. 

(3) Copy.—To be submitted by the disbursing officer with Statement of Deposi- 
tary Account, Standard Form No. 1148. 


(4) Copy.—To be retained by the disbursing officer for his accounting document 
files. 
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b. The schedule heading will be completed in all respects as presently required 
under General segeations No. 91, Second Revision, dated January 9, 1947, 26 
Comp. Gen. 970. In the space provided for ‘‘D. O. Symbol No.”’ will be shown the 
current disbursing symbol of the disbursing officer who will process the schedule. 
If the disbursing symbol of the checks being canceled is different from the one 
shown in the schedule heading it will be necessary to show immediately below the 
columnar headings the wording ‘‘Checks Issued Over Symbol : 

” before the checks are listed on the schedule. (See attachm 

c. Where the checks involve repayment to lapsed appropriations the adminis- 
trative agency will prepare a separate Standard Form No. 1098 indicating the 
account to be credited as ‘“‘Miscellaneous Receipts Account 3590” (Repayments, 
Lapsed Appropriations). 

d. Schedules of canceled checks will be submitted to the disbursing officer 
currently disbursing for the administrative agency, even though such officer may 
be the successor to the disbursing officer originally issuing the checks. 


7. Disbursing Office Procedures. 


a. Deposit of Checks.—Under the revised procedures canceled check transactions 
will be processed in a manner similar to collections. ‘The checks wil! be deposited 
for credit and for payment by the Treasurer of the United States in the respective 
checking or other accounts involved. 

b. Schedules of canceled checks will continue to serve as the basis for increasing 
the balance of the appropriation, fund, or receipt account, and be classified as 
“repayments” on the account current. 

c. Certificate of Deposit.—A Certificate of Deposit for Checking Account— 
Standard Form 209 (or Treasury Form 6599) will serve as the basis for the cor- 
responding increase in the balance of the checking account for the symbol to which 
the proceeds of the canceled checks are credited. 

(1) Except as provided in paragraph 7f with respect to card and paper checks, 
all checks, regardless of symbol of original issue, will be included in the same Form 
209, provided the proceeds of all such checks are for deposit to the same disbursing 
symbol. 

d. Statement of Depositary Account.—Amounts ot these certificates of deposit, 
Forms 209, will be included on line 3 of the Statement of Depositary Account, 
Standard Form No. 1148. 

(1) These Forms 209 will be listed separately on the schedule supporting line 3 
of the statement of depositary account and showing a separate total. A copy of 
each schedule of canceled checks will be attached to this schedule, together with 
an adding machine recapitulation of Form 1098 totals which must agree with the 
aggregate total of the related Forms 209. 

e. Stamped Notation To Be Placed on Checks.—The disbursing officer will 


promptly stamp the following legend on the face of each check authorized to be 
canceled: 


THIS CHECK IS NOT NEGOTIABLE BY THE PAYEE 
FOR HANDLING AS A PAYMENT WITH CORRE- 
SPONDING DEPOSIT CREDIT IN THE TREASURER’S 
GENERAL ACCOUNT. 


Disbursing Officer. 


(1) In the case of United States Disbursing Officers operating in foreign coun- 
tries the checks will be stamped on the face with the same legend and forwarded 
to the Chief Disbursing Officer, Division of Disbursement, Treasury Department, 
Washington, D. C.. with the schedules Standard Form 1098 for processing. 
(See par. 4.) 

f. Transmission to Federal Depositaries—The checks and related Form 209 
certificates will be transmitted to the same Federal depositary where collections 
are ordinarily deposited. However, in those cases where large numbers of card 
checks are canceled, the disbursing officer should make arrangements with the 
Federal Reserve Bank through which the card checks are payable for the accept- 
ance of the checks and Form 209 directly in the Government Check Department 
of such bank. The same applies for card checks payable by the Treasurer of the 
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United States in Washington, D.C. In these cases, paper checks and card checks 
should not be mixed in the same Form 209; however, checks for different symbols 
of issue may be included in the same certificate. 

(1) Where large numbers of card checks are canceled they need not be trans- 
mitted to the depositary on a daily basis. The checks should be promptly 
stamped as indicated above and held for the preparation of a consolidated Form 
209 certificate and transmission to the depositary not later than the 25th of the 
month in which canceled. This will afford sufficient time for the checks to be 
charged to the symbol accounts of issue or the uncurrent check account through 
the normal payment channels, serving to reduce the outstanding checks in the 
appropriate disbursing officer’s accounts as of the close of the accounting month. 
During the remainder of the month, canceled checks will be processed and account- 
ed for on a daily basis. 

(2) Before transmitting the checks and Form 209 certificate to the depositary, 
the disbursing officer will verify that the aggregate amount of the checks, as 
stated on the Form 209, is equal to the aggregate amount of the underlying sched- 
ules of canceled checks supporting his accounts. Schedules of canceled checks 
received during the month will be recorded in the disbursing officer’s accounts 
as deposits when the checks and Form 209 have been transmitted to the depositary. 
Receipted copies of the schedules should, however, be released to the administra- 
tive agencies on a daily basis, showing the month and year in which they will be 
reflected in the disbursing officer’s account current. 

g. Checks Canceled for Repayment to Lapsed Appropriations.—Where a check 
to be canceled is for credit to a lapsed appropriation, the schedule of canceled 
checks will show miscellaneous receipt account 3590 (Repayments, Lapsed Ap- 
propriations) as the account symbol to be credited. Such checks will be deposited 
on Certificate of Deposit, Standard Form No. 201. 

h. Lost Stolen, or Destroyed Checks To Be Canceled.—Where the check for can- 
cellation cannot be produced for deposit processing due to its loss, theft, or destruc- 
tion the case shall be submitted to the Depositary Accounts Branch, Check 
Accounting Section, General Accounting Office, Washington, D. C., for processing 
under present procedures. 

i. Canceled Checks Returned by Federal Reserve Banks Without Credit.—Under 
this new procedure canceled checks sent to the depositary for deposit will be sub- 
ject to collection (payment) the same as other checks. If a check being deposited 
cannot be paid in the account of its issue because of an existing stop payment 
order it will be returned to the disbursing officer by the depositary as an ‘‘uncol- 
lectibie’’ item. 

(1) Where payment is declined by the paying Federal Reserve Bank or the 
Treasurer of the United States, the disbursing officer will handle the returned 
check as an uncollectible item under the present accounting procedures for such 
items. The original entry for the canceled check will be reversed. 

(a) If it is determined that the check should have been voided, instead of proc- 
essed for cancellation, the check will be voided at that time and the check for- 
warded to the Depositary Accounts Branch, Check Accounting Section, General 
Accounting Office, Washington, D. C., in the normal course of business. 

(b) If it is determined that the “‘stop payment” against the check is due to a 
pending request to the General Accounting Office for treatment of the check as 
canceled, the check having been originally unavailable, the General Accounting 
Office will be immediately notified to withhold cancellation action. 

(i) If the reply from the General Accounting Office states that the cancellation 
action has been processed, the check will be transmitted as a void check under a 
separate letter of transmittal to the Depositary Accounts Branch, Check Account- 
ing Section, General Accounting Office, Washington, D. C. 

(i) If the reply states that the cancellation action has been stopped by the 
Check Accounting Section, the disbursing officer will then proceed to deposit the 
check again, after having first removed the stop payment request existing at the 
Federal Reserve Bank, for credit and payment in the checking account as origi- 
nally contemplated. 

‘ 8. Cancellation of Undeliverable Checks in the Custody of the General Accounting 
fice. 

a. In eases where the check to be canceled has been forwarded to the General 
Accounting Office, Claims Division, for central custody as required under General 
Regulations No. 91—Second Revision, dated January 9, 1947, 26 Comp. Gen. 
970, the disbursing officer will submit a formal request to the Claims Division 
for the check. 

b. Upon receipt of the check to be canceled from the General Accounting Office, 
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the procedures as provided for in this memorandum will be followed in processing 
the check for cancellation. 

c. In the event the Claims Division of the General Accounting Office should 
receive a request for the cancellation of an undeliverable check in its possession, 
directly from the administrative agency for whom the check was issued, the Claims 
Division will transmit the check to the appropriate disbursing officer for processing 
the cancellation under the procedures prescribed in this memorandum. 

9. Rescissions and/or Amendments to General Regulations and Other Accounting 
Systems Memorandums. 

The revised procedures prescribed herein will supersede previous regulations 
and procedures insofar as they apply to the agencies and transactions covered by 
this memorandum. Specifically they are as follows: 

(1) Paragraphs 1 and 2 of Genera] Regulations No. 91, Second Revision, dated 
January 9, 1947, 26 Comp. Gen. 970, as they pertain to the cancellation of checks. 

(2) Paragraphs 5a and 5b, of Accounting Systems Memorandum No. 10, dated 
October 5, 1950, 30 Comp. Gen. 614. 

10. Effective Date. 

The revised procedures established by this memorandum will become effective 
July 1, 1952. Any questions pertaining to this memorandum should be addressed 
to the Accounting Systems Division of the General Accounting Office. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


STANDARD FORM NO. 1098—Revised 
Form approved by Comptroller General, U. 8. IE TT cccninaitenebtinaliinniatatniin 
September 24, 1940 
General Regulations No. 91—Revised IY éiicitinciebcdecdiddiswhasede 


(Attachment No. 1) 
SCHEDULE OF CANCELED CHECKS 
(Department or establishment) 
Submitted by 
(Name and title of disbursing officer) (Station) 


D. O. Symbol! No 
(Month or quarter ended) 


D. 0. VOUCHER APPROPRIATION OR 


FUND TO BECREDITED 
DATE OF Bea NUMBER APPLI (Symbol and Title 
ISSUE CHECK NO. CABLE AND REA- AMOUNT in Full, Includin 
SON FOR CAN- ’ 8 


2 ing Expenditure 
CELLATION Limitation) 


nen Issued Over Symbol —” 
icc Vncedbucdscsauiieianaeed ene il 


The amount of the above check(s) 
will be charged on my Account Current Forwarded 


19...., under the appropriation(s) or 
fund(s) indicated. (Name) 


i conta meedaide ecnciii 
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ORIGINAL CERTIFYING INVOICES REQUIRED TO SUPPORT PAYMENTS 
ON STANDARD FORM NO. 1034 


[A-51601] 
Fesrvary 8, 1952. 


To the Heads of Departments, Independent Establishments, and Others Concerned: 


General Accounting Office letter of February 17, 1934, A-51601—addressed to 
the officials of all departments and independent establishments and others con- 
cerned—required that invoices containing the executed certificates of the payees 
which are attached to original vouchers in lieu of the execution of the payees’ 
certificates thereon, should not be copies or duplicates; and, where the original 
invoice was lost or destroyed, that a memorandum copy thereof be obtained from 
the claimant and submitted to this Office with full explanation as to loss or destruc- 
tion of the original, for direct settlement. The matter of having vouchers sup- 
ported by these memorandum copies of invoices submitted to this Office for 
direct settlement has been reconsidered and it has been determined that such 
requirement now serves little useful purpose. 

Accordingly, and while all agencies are urged to review their systems of internal 
control to determine, at least, that adequate measures are provided for the pre- 
vention of duplicate payments before authorizing payment of such vouchers 
through the regular disbursement procedures, the requirement contained in the last 
sentence of the General Accounting Office letter of February 17, 1934, A-51601, 
that vouchers supported by memorandum copies of invoices be submitted to this 
Office for direct settlement is hereby rescinded, and the following is substituted 
for that sentence: 

“If the original invoice is lost or destroyed, an unsigned memorandum copy 
should be obtained from the claimant to support the voucher. The voucher 
may then be processed for payment through regular disbursement channels pro- 
vided that a full explanation as to the circumstances surrounding the loss or de- 
struction of the original invoice and a certificate that steps have been taken to 
prevent duplicate payment is placed on, or attached to, the voucher.” 


Linpsay C. WARREN, 
Comptroller General of the United States. 


REFUND OF ANNUAL LEAVE LUMP-SUM PAYMENT UPON 
REEMPLOYMENT 


[B-45105—B-4906] 
June 18, 1952. 
To the Heads of Departments, Independent Establishments, and Others Concerned: 

1. Many employees are unaware of the fact that if they are discharged or 
resign from the Federal service and are paid in a lump sum for accrued annual 
leave, a portion of the lump sum must be repaid if they are reemployed under the 
same leave system prior to the expiration of the leave period covered by such 
payment. 

2. It has come to the attention of this Office that the Federal Security Agency 
has devised a procedure whereby the following statement is rubber-stamped on 
the employee’s copy of the Pay Roll Change Slip, Standard Form No. 1126a— 
Revised, upon separation: 

“If you are reemployed in the Federal Government under the same leave system 


prior to ——————, it will be necessary for you to refund annual leave lump 
sum for the overlapping period.” 


3. This appears to be a very practical and inexpensive method of notifying the 
employee concerned, and should prove of value both to the employee and his 
subsequent employer when circumstances require a refund. It is suggested that 
a similar procedure could be adopted advantageously by other agencies, and 
further, that the same statement might be placed on the employee’s copy and the 
personnel folder copy of Standard Form No. 50, Notification of Personnel Action, 
when pertinent. 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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[B-103069] 
Avucust 6, 1951. 
To the Heads of Departments and Agencies Concerned: 
In furtherance of a records security program instituted by the Administrator 
of General Services, the Treasury Department has proposed, and I have heretofore 
aperets’, a plan which, in the event of an emergency, will enable regional offices 
of the Division of Disbursement, in cooperation with affected agencies, to continue 
making periodic payments covering veterans pensions, compensation and dis- 
ability allowances, subsistence allowances, insurance; social security benefits; 
railroad retirement pensions, employees annuities, disability annuities, survivors 
insurance; employees compensation benefits; civil service annuities; and pay rolls. 
As a result of discussions between representatives of the Treasury Department, 
the General Services Administration, the General Accounting Office, and certain 
other interested departments and agencies, working procedures have been de- 
veloped for transmitting the original or a copy of the related rolls or money listings 
covering the above classes of payments, to designated Federal Records Centers 
operated by the General Services Administration, under the following conditions: 


CIVILIAN PAY ROLLS PREPARED BY DISBURSING OFFICERS OF THE TREASURY 
DEPARTMENT 


The originals of the detailed pay roll lists (“‘addressographed check lists’’) will 
be returned after payment by the disbursing officers to the administrative offices, 
where the lists will be retained for a period of 6 years unless circumstances at a 
later date should require the fixing of a different period, not in excess of 10 years, 
and then are to be subject to disposition as directed by the General Accounting 
Office. The disbursing officers will transmit a copy of each pay roll list, identified 
as to the agency and station location, to Federal Records Coston designated by 
the Chief Disbursing Officer where they will be filed. 

In cases of “no amount listings” the disbursing officers will send all copies to 
the agencies and will not send copies to the Federal Records Centers until they 
are returned from the agencies with the salary amounts shown thereon. 

The originals of the Pay Rolls for Personal Services—Pay Roll Certification 
and Summary (Standard Form No. 1128), or the originals of the Vouchers and 
Schedules of Payments when used as the pay roll certification and summary, 
will be transmitted to the locations where the accounts current and supporting 
documents are normally sent. 


CIVILIAN PAY ROLLS PREPARED BY AGENCIES FOR PAYMENT BY THE TREASURY 
DEPARTMENT 


An additional carbon copy of each pay roll identified as to the agency, station 


location, and period of account, will be furnished by the agencies to disbursing 
officers, for transmittal to designated Federal Records Centers where they will 
be filed. 

The originals of the certified pay rolls will be transmitted by the disbursing 
officers to the locations where the accounts current and supporting documents 
are normally sent. 


ADDRESSOGRAPHED VOUCHERS OF THE VETERANS ADMINISTRATION 


Addressographed vouchers (book runs) prepared by the disbursing officer in 
St. Louis, Mo., covering payments of the District Office and the Regional Office 
of the Veterans Administration located in St. Louis, will be run in duplicate. 
The disbursing officer will transmit the duplicate copies, properly identified, to 
the Federal Records Center. ‘The originals of all book runs prepared by the dis- 
bursing officer in St. Louis for stations of the Veterans Administration in that 
area will be returned to the stations after payment. 

Book runs processed by other disbursing officers for the Veterans Administra- 
tion may be prepared in original only. Such originals bearing proper identifica- 
tion will be transmitted by the disbursing officers to designated Federal Records 
Centers instead of accompanying the accounts current. The original voucher 
certification sheets pertaining to such payments will be transmitted to the loca- 
tions where the accounts current and supporting documents are normally sent. 
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ADDRESSOGRAPHED VOUCHERS OF OTHER AGENCIES PAID BY THE TREASURY 
DEPARTMENT 


Addressographed vouchers (book runs) for other agencies will be prepared by 
the disbursing officers as heretofore. Except as noted below, the originals of 
book runs covering such payments, properly identified, will be transmitted by 
the disbursing officers to designated Federal Records Centers for filing instead 
of accompanying the accounts current. Agency copies will be distributed as at 
present. Original voucher certification sheets pertaining to such payments will 
be transmitted to the locations where the accounts current and supporting docu- 
ments are normally sent. 

Original lists covering unemployment, sickness, and maternity benefit pay- 
ments of the Railroad Retirement Board, will be returned by the disbursing officers 
to the originating regional offices of the Board, instead of transmitting them to the 
Federal Records Centers. 

The procedures set forth in this letter will not apply to initial or adjusted 
payment vouchers, pay rolls covering only supplemental or terminal salary 
payments, individual pay vouchers for commissioned officers, or per diem or special 
pay rolls. 

Where copies of book runs of periodic payments or pay rolls are forwarded to 
Federal Records Centers as security copies they need not be corrected to agree 
with such corrections as may be made on the originals. 

Nothing contained in this letter should be construed as making any changes in 
the audit arrangements or requirements of the General Accounting Office which 
are presently in effect. 

Unusual problems arising under the program outlined above may be referred 
to the Division of Disbursement, Treasury Department, or to the General Ac- 
counting Office. 

The procedures herein will become effective with payments made on and 
after August 1, 1951, except for those pertaining to pay rolls which shall become 
effective with payments made on and after October 1, 1951. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


FEDERAL CIVILIAN PAYROLL SYSTEM 


[B-108371] 
Marcu 3, 1952. 
To the Heads of Departments and Establishments: 

General Regulations No. 102 as amended, 25 Comp. Gen. 940, a payroll system 
designed primarily to facilitate payment of the salaries of civilian per annum 
employees, was the result of extensive cooperative effort on the part of the General 
Accounting Office, the Treasury Department and the Bureau of the Budget. 

From time to time we receive requests from various agencies for exceptions to 
the requirements of this regulation. Since the initiation of the payroll system 
required by it, which has been in effect for over 6 years, there has been enacted 
at various times legislation which affected the payroll system. For the most 
part, necessary changes in procedures have been accomplished within the frame- 
work of the present system. However, in view of the fact that our present regu- 
lation covers only civilian per annum employees, it is felt that the various Federal 
payroll systems should be studied in light of present day conditions with the view 
of providing the most efficient and economical procedures, consistent with ad- 
ministrative needs, for the various classes of civilian employees. 

In cooperation with representatives of the Treasury Department and the 
Bureau of the Budget, a joint survey of the Federal civilian payroll system has 
been initiated. In the course of the study, discussions will be necessary with 
appropriate officials of the various departments and establishments of the Govern- 
ment. Unless otherwise advised by you the joint project staff will arrange for 
appropriate contacts through your agency accounting representatives presently 
designated to represent you in the Joint Accounting Improvement Program. 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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GENERAL ACCOUNTING OFFICE 
SALARY TABLE NOS, 32 AND 33 
SUPPLEMENT NO. 1 

October 23, 1951 

{B-50870} 


UNITED STATES GOVERNMENT SALARY TABLES 
Executive Branch of the Government 40-, 44-, and 48-Hour Week 


In view of the imminent approval of legislation (S. 622) effecting salary in- 
creases for per annum employees, and as a special service for those officers and 
employees of the Government concerned in the preparation, certification, and 
payment of civilian payrolls and pay vouchers covering such employees, there is 
transmitted herewith Supplement No. 1 to General Accounting Office Salary 
Tables Nos. 32 and 33. 

Supplement No. 1 reflects the increased annual rates provided by 8. 622 and 
shall NOT be used until these rates become effective as provided by that bill 
upon its enactment into law. The supplement shows for each General Schedule 
and C. P. C. Grade the former annual rate and the annual rate of increase, as 
well as the hourly and biweekly unit increases only. It will be noted, however, 
that in certain instances where the former annual rate plus the annual rate of in- 
crease exceeds $2,980, the overtime hourly rate is decreased instead of increased. 

Supplement No. 1 is intended for use in computing the amount of retroactive 
pay due from the effective date of 8. 622 to the date adjustment is made, as may 
be determined administratively. Upon approval of 8. 622, the supplement 
may, if desired, be used in conjunction with General Accounting Office Salary 
Tables Nos. 32, 30 Comp. Gen. 642, and 33, 30 Comp. Gen. 673, in setting up 
increased annual rates for employees pending the issuance of a revised salary 
table. 

It is understood informally from the Bureau of Internal Revenue that while 
the ultimate tax liability of the recipients of the retroactive pay increase is not 
affected by the date of payment of the retroactive increase, it is necessary, for 
withholding purposes only, to apply different tax rates dependent on the date of 
payment. In this connection the withholding tax deduction for the gross amount 


of the retroactive pay increase should be made at the flat rate of 18 percent if 
payment is made prior to November 1, 1951, and at the flat rate of 20 percent if 
payment is made on or after November 1, 1951. 

A supply of Supplement No. 1, believed to be sufficient for payroll needs, has 
been prepared by this Office and is being distributed in the same quantity as the 


regular distribution of General Regulations issued by the General Accounting 
Office. 


Linpsay C. WARREN, 
Comptroller General of the United States 





798 


Grades | Annual! rates 


General CPC 


schedule | schedule Former 


$2, 200 
2, 280 
2, 360 
2, 440 
«, 520 
2, 600 
2, 680 
2, 760 
2, 840 
2, 920 
2, 450 
2, 530 
2, 610 
2, 690 
2, 770 
2, 850 
2, 930 
3, 010 
3, 090 
3, 170 
2, 650 
2, 730 
2, 810 
2, 890 
2, 970 
3, 050 
3, 130 
3, 210 
3, 290 
3, 370 
2, 875 
2, 955 
3, 035 
3,115 
3, 195 
3, 275 
3, 355 
3, 435 
3, 515 
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Increase | Regular 


BESESER ESE 


Hourly rates 


Overtime 


Gross 


Biweekly 


6-percent | 1}4-per- | ,, : 
oo oe Net prior 
ment FICA |an Ae 

deduction|deduction|“°¢U™ 


$10. 84 
11. 36 
10. 85 
11.37 
10. 85 
11. 37 
10. 84 
11. 36 
10. 85 
11. 36 
10. 85 
11. 37 
10. 85 
11.37 
10. 85 
11. 36 
10. 84 
11. 37 
10. 85 
11. 36 
10. 84 
11. 36 
10. 85 
11. 37 
10. 84 
11. 37 
10. 85 
11. 36 
10. 85 
11. 37 
10. 84 
11. 35 
10. 85 
11.37 
10. 85 
11. 37 
10. 84 
11. 35 
10. 85 
11. 37 
10. 85 
11. 37 
10. 85 
11. 37 
10. 84 
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Annual! rates Hourly rates Biweekly 


6-percent | 144-per- Net pri 
‘amg prior 
Former | Increase | Regular | Overtime} Gross — sro F to tax 


deduction |deduction|4¢uction 


General CPO 
schedule | schedule 


$10. 85 
. 36 
. 20 
.74 
. 20 
74 
. 20 
74 
. 22 
75 
21 
.74 
21 
.74 
. 20 
.74 
21 
75 
. 21 





























800 





General 
schedule 


10a 
10b 
10c 
10d 
10e 
10f 
10g 
10x 
10y 
10z 
lla 
1lb 


lle 


13b 
13c 
13d 
13e 








Annual rates 





Former 


$5, 200 


5, 325 
4, 600 
4, 725 


4, 850 


5, 625 
5, 750 
5, 875 
6, 000 
6, 125 
5, 400 
5, 600 
5, 800 
6, 000 
6, 200 
6, 400 
6, 400 
6, 600 
6, 800 
7, 000 
7, 200 
7, 400 
7, 600 
7, 800 
8, 000 
8, 200 
8, 400 











eeseee ees 
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Hourly rates 





Increase | Regular | Overtime 


— $0. 08 


-00 
-00 


-00 
-00 
+00 





Gross 


$16. 15 


16.15 
17. 70 


17. 69 








Biweekly 





|6-percent | 134-per- 
retire- cent 


Net prior 
ment FICA to tax 


deduction 


[deduct ion| deduct ion 








f $0.97 P $15.18 
cs $0. 24 15. 91 
{ 07 15. 18 
: 24 15. 91 

{ * {ae 16. 64 
27 17. 43 

{ 1.07 16. 62 
26 | 17. 43 

{ 1.06 |..._.. | 16. 63 
| 26 | 17. 43 

{ 1. 06 | 16. 63 
| 27 17. 42 

f 1.06 16. 64 
\ | 27 | 17. 43 
1. 06 16. 63 

{ | 27 17. 42 
f 1.06 16. 63 
| | 26 17. 43 
j 3 == 16, 62 
\ | 26 17. 43 
{ oe 16. 64 
27 17. 43 

f 1.06 16. 63 
\ 27 | 17. 42 
{ iets 18. 08 
29 18. 94 

{ 1.15 18. 08 
29 | 18. 94 

{ 1.15 | | 18. 08 
. 29 18. 04 

{ 1.16 - 18. 07 
29 | 18. 94 

{ 1.16 | 18. 07 
.29 18. 94 

{ 1.15 18. 08 
28 | 18. 95 

{ 1.15 18. 08 
29 18. 94 

{ ROT Bicicce ce 18. 08 
; 29 18. 94 

{ 1.15 x 18. 08 
on 29 18. 94 

{ <)> 18. 07 
29 18. 94 

{ RAD Bones 19. 52 
31 20. 46 

\ 1.25 ah 19. 52 
7 31 20. 46 

{ 1.25 |.-.... 19. 52 
: 31 20. 46 

\ I Beet tate 19. 53 
31 20. 46 
{ LE Renienen 19. 53 
PR sscieaet 31 20. 46 
{ BE ins 19. 52 
Las .31 20. 46 
H RANE Bea te 23.14 
iD ouisiacnaiaie .37 24. 25 
i OE Bical 23.13 
eae . 37 24. 24 
i ke 3 23.13 
eee .37 24. 24 
{ I i t x 23.14 
saeooe .37 24. 25 
{ RE Bet edatn 23.15 
enamaed 37 24. 25 

| Be iia aa 23.14 
sesaieten .37 24. 24 

{ Sf ee ee 27.48 
naaaariie : 44 28. 79 
i Bane Eneonaed 27. 48 
aceaaaee 44 28. 79 
iH RE Betaat toss 27. 47 
RS: : 43 28. 80 
K EN eda 27. 48 
cdiiematea 44 28. 80 
{ ie tetee 27. 47 
cniaamanadl 43 28. 80 
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Grades Annual rates Hourly rates Biweekly 

















1}2-per- 


Net prior 

General : cent 
Increase | Regular | Overtime} Gross to tax 
schedule | schedule FICA deduction 





13f $760] 90.37) $0.00) $2.23), * eae 4 Se 

l4a 800 -39 OO} 3077 mmm oo 
14b 800 .38 eo. ong **i—7 > : 
Me | ---------- 9, 200 300 .39 eo} ant +S}... 28.92 
144s... -- 9, 400 300 .38 00 3.7}, *5 ‘om > 
Se EEE 9, 600 800 .38| —1.51 30.77}, * os meas “-— = . 

OE Bal 9, 800 800 .39) —1.51 BATT BE Fonnnnen sen = = 

15a ---------- 10, 000 300 .38])  —1.51 one SS = 

a 10, 250 800 .38) —1.51 208 Sa oe 
i ed 10, 500 800 .38 a, 8 Ses =o 
15d | ---------- 10, 750 300 .38 .00 7S romnmnnase = = 

i dies 11,000 800 .38 oo ane >?) on 

le Te ted 11, 200 800 .39 AE. SRE BR nonerenas oe 
i ce 11, 400 800 .39 00} 30.7]; | set anes 1 Pe 
OO 11, 600 800 38 00} 307}{ nee , at 
16d 11, 800 800 .39 .00| 30.76 ){ ! eres — |e 

16e 12, 000 800 .38 00} 3077])  * aeeenee wi oe 
17a 12, 200 800 .38 00} 3077}, * voagreneet “- = - 
Oe | Biciateal 12, 400 800 .39 .00 30.77) as) ae 7 oo 
WE casino 12, 600 800 .38 .00 30.76 |} eee — = = 

17d | ---2-2-0-- 12, 800 800 .39 00} soa7) | apes “_ =e 
a 13, 000 800 .38 .00 30.7) | wre wees = = " 

ROD Bcccctoned 14, 000 800 .39 -00 30.77}; | aa “?— = 7 
oa--see---- 1, 510 300 14 21 68 (Se a 
noceeconee- 1, 570 300 15 ma] unself 70 )----------| 08 
sercenene-- 1, 630 300 15 .B S68 ere ag 
eilineiinds 1, 690 300 15 .22 a8. Toe ae 
cencreeeee- 1, 750 390 -15 .2B oe es ee a 
Sudipeniions 1,810 300 M4 21 ee eae oo 
1,870 300 14 mi) sel aa pone “ od 

1, 930 300 M4 ma) mse omens =“ fo 

1,990 300 M4 ma) ms aoe =“ fn 

eeccceccene 2, 050 300 M4 21 ae8. Sw ig 
eoceceeee=- 2, 120 300 M4 21 208 se Ts 
ecccecences 2, 190 300 15 .22 A658 Se a 
ecceceocee= 2, 260 300 14 -21 S68 rire ir = 
Sndildanines 2, 330 300 4 21 a ee a 
weceee — 2, 400 300 15 .22 nee re 7. = 
soe eeceee 2,470 300 4 21 11. 54 - 6 |---------. 10. 85 
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Annual! rates Hourly rates Biweekly 


‘ Net prior 
om ok ats Former | Increase | Regular | Overtime 9 to tax 


deduction 


$2, 540 
2, 610 
2, 680 
2, 750 
2, 252 
2,332 
2, 412 
2, 492 
2, 572 
2, 652 
2, 732 
2, 812 
2, 892 
2, 972 
2, 450 
2, 530 
2, 610 
2, 690 
2, 770 
2, 850 
2, 930 
3,010 
3, 090 
3, 170 
2, 674 
2, 754 
2, 834 
2, 914 
2, 994 
3, 074 
3, 154 
3, 234 
3, 314 
3, 394 
2, 900 
2, 980 


. 54 
. 4 
4 
. 4 
4 
. 4 
- 4 | 
. 4 
. 4 





eaeeee 


ggeegeegeeees se 





SHERERESSESESEREESESESSSSSSSSETSESSESE 





Grades Annual rates 


General CPC 
schedule | schedule 


Former 


$3, 220 
3, 300 
3, 380 
3, 460 
3, 540 
3, 620 
3, 125 
3, 225 
3, 325 
3, 425 
3, 525 
3, 625 
3, 725 
3, 825 
3, 925 
4, 025 
3, 400 
3, 525 
3, 650 
3, 775 
3, 900 
4, 025 
4, 150 
4, 275 
4, 400 
4, 525 
3, 775 
3, 900 
4, 025 
4, 150 
4, 275 
4, 400 
4, 525 
4, 650 
4, 775 
4, 900 
4, 150 
4, 275 
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Hourly rates 





Biwcekly 











Net prior 
to tax 
deduction 


$10. 84 
11. 36 
10. 85 
11. 36 
10. 85 
11. 3: 
10.8 
11. 37 


CO Wh IN “RO Tho IN SI Ite I n~ 
FeSO eee OOO . 


mr 
x 


2B 
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Grades Annual rates Hourly rates Biweekly 


6-percent | 1}4-per- 
General CPC i 


Net prior 
: retire- cent ; 
schedule | schedule Former | Increase | Regular | Overtime ment FICA to tax 


deduction|deduction|4¢duction 


$15. 00 
15. 72 
15. 00 
15.72 
15. 
15. 7 
15. 
15. 73 
15. 
15. 72 
15. 
om 15. 7: 
‘ . . 96 | 15. 
415 ' ; 5.$ 15, 
‘ haiti | 15. 
415 2 / 5.4 Ces : 5, 


GENERAL ACCOUNTING OFFICE 
SALARY TABLE NO. 4 

November 1, 1951 

| B-50s70) 


UNITED STATES GOVERNMENT SALARY TABLES 


Executive Branch of the Government, 40-, 44-, and 48-Hour Week 


1. This salary table, effective with wages paid on and after November 1, 1951 
(except as to adjustments for retroactive pay made in accordance with General 
Accounting Office Salary Tables Nos. 32 and 33, Supplement No. 1), 31 Comp. 


Gen. 797, is published for the information and guidance of those officers and 
employees of the Government concerned with the preparation, certification, and 
payment of civilian payrolls and pay vouchers covering per annum employees. 

2. The annual rates appearing herein are in accordance with the provisions of 
the Classification Act of 1949 as amended by the act of October 24, 1951, 65 Stat. 
612, increasing the basic rates of compensation of certain officers and employees 
of the Federal Government effective as of the first day of the first pay period 
which began after June 30, 1951. The tax withholding deductions are in accord- 
ance with the provisions of the Revenue Act of 1951, 65 Stat. 452. 

3. This salary table has been prepared so as to combine and integrate into one 
composite table all the necessary pay figures, listed progressively from the lowest 
to the highest salary rate. for employees whose compensation is fixed under the 
General Schedule and the Crafts, Protective, and Custodial Schedule, whether 
such employees are subject to the Civil Service Retirement Act or are subject to 
the Federal Insurance Contributions Act, as amended. 

4. In order that proper examination, certification, and audit may be made of 
payrolls or pay vouchers, it will be necessary that there be indicated on com- 
prehensive payrolls, individual pay vouchers, and individual pay records, the 
tax code for the respective payees, as follows: 


Persons claiming no income tax withholding exemption_.-- 0. 
Persons claiming from 1 through 9 exemptions 2, 
Persons claiming 10 or more exemptions_...............- 
Persons not subject to tax withholding 


5. Additional pertinent information appears on page 853. 


Linpsay C. WaRREN, 
Comptroller General of the United States. 
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SCHEDULE OF ANNUAL SALARY RATES BY GRADE 
(Authorized by the Classification Act of 1949, as amended by the Act of October 24, 1951) 


GENERAL SCHEDULE 
Se sssssssssssssssscesssgeneneeenseee> 


Rates within grade 


Grade Longevity 


_—_— 


$2, 500 $2, 580 | $2, 660 2, 7 $2, 820 | $2, 900 2, $3, 060 
2,750 | 2,830 2,910 , OF 3, 070 = 3, 310 
2,950 | 3,030 3, 110 3 | 3,270 3, 3: 3, 3, 510 
3. 175 3, 255 3, 335 3,415 | 3,495 é § 3,655 | 3,735 
3, 535 3, 660 3,785 | 3,910 ‘ j 4, 285 
3, 920 4,045 7 4, 295 : 5A! 4, 670 
4, 330 4, 455 f 4, 705 , 955 5, 080 
4,745 4, 870 5, 120 t 37 5, 495 
5, 185 5,310 35 5, 560 5, 6 5 
5, 625 5,750 7! 6, 000 
6, 140 6, 340 i, 5 6, 740 
7,240 | 7,440 A 7, 840 
8, 560 8, 760 9, 160 9, 360 
9, 800 | 10, 000 | 10,200 | 10,400 | 10, 600 

11,050 | 11,300 | 11, 550 } 11, 800 

| 12,200 | 12,400 | 12,690 | 12, 800 

13, 200 | 13, 400 | 13, 600 | 13,800 | 


a | 


CRAFTS, PROTECTIVE AND CUSTODIAL SCHEDULE 


sss 








Rates within grade 


Grade Longevity 


} | 
aii ita te eels | $1,810 | $1,870 | $1, 930 $2,050 | $2,110 | $3 | $2,350 
2 2, 490 2, 560 2, 700 2,770 2,9 3, 050 

2,552 | 2,632) 2,712 2,872 | 2,952 3, 19: , 272 
2,750 2, 830 2,910 8 , O7 | 3, 150 | 3, | 3, 470 
2, 974 3, 04 3, 134 ‘ 3, 3 3, 374 | . } 3, 604 
, 200 | 3,280) 3,360 3, 53 3, 600 : = 3, 920 
435 | 3,535) 3635 3,835 | 3,935 35 | 4 , 335 
3, 740 3, 865 3, 990 2 4, 365 .615 |) 4 | , 865 
150 , 275 4, 400 5 4,775 , 025 6, 5, 275 


4,000 | 4,815 5, 06 5, 190 0} 5, 690 
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ABSENCES: 
See Leaves of Absence. 


ACCOUNTS: 
Accounts current: 


Forms and procedure: 


Acctg. Sys. Memo. 18, July 10, 1951..... 
Acctg. Sys. Memo. 18, Supp. 1, June 10, 
Di itiictinieasinemuineneendinketmmmttinmed 
Prescribed for settlement officers, De- 
fense Department— Acctg. Sys. 
Memo. 16. Supp. 1, Sept. 6, 1951_._._- 
Reconciliation—Acctg. Sys. Memo. 15, 
Supp. 1. June 10, 1952................... 
Deposit Fund Accounts: 

Transfers—procedure—Acctg. Sys. 


Memo. 9—Second Rev., Supp. 3, Nov. 
6, 1951 
Depository—statement of account and re- 
port of checks drawn—forms and prece- 
dure—Acctg. Sys. Memo. 8, Supp. 2, Apr. 
/ ) ae 
Receipt accounts: 
Transfers—Acctg. Sys. Memo. 9—Second 
Rev., Supp. 4, Nov. 16, 1951_........... 
Trust fund receipt accounts: 
Acctg. Sys. Memo. 17, Supp. 1, Sept. 18, 


1951. ... . snip neepideainlemade 
Correction of errors—Acctg. Sys. Memo. 
19, Gane. B daly 17, 196) ..ncccccececce 


Symbols and titles: 

Appropriation, fund and limitation ac- 
counts—Gen. Regs. 84—Second Revi- 
sion, Supp. 3, Dec. 3, 1951.............. 

Trust fund accounts—Gen. Regs. 84—Sec- 
ond Revision, Supp. 2, July 18, 1951.... 


ADVERTISING: 
Certificate re method or absence of—revi- 
sion—Gen. Regs. 51—Supp. 14, Feb. 11, 


Necessity or non-necessity—statutory au- 
thority to negotiate—Armed Services Pro- 
curement Act of 1947—in view of sec. 2 (c) 
(1) of Armed Services Procurement Act of 
1947, authorizing negotiation of contracts 
without advertising when determined by 
Agency head to be necessary in public in- 
terest during period of national emergency, 
and fact that such emergency was pro- 
claimed by President on Dec. 16, 1950, 
military establishments may award con- 
tracts for supplies and services at prices 
other than lowest which might be obtain- 
able, ‘upon proper determination that 
award is necessary in public interest...... 
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777 


776 


774 


773 


774 


776 


738 


738 


738 


Newspapers: 

Rates—space measurements—when line 
rates for advertising are quoted and spec- 
ified as space lines on 8S. F. No. 1144, 
Rev. Public Voucher for Advertising, 
they are interpreted as standard of 14 
agate space lines to inch without regard 
to size of type actually used or name of 
type inserted in space designated there- 
for on voucher, so that for each inch of 
space required in newspaper advertising 
payment may be made for 14 lines; also 
space in classified ads. is to be measured 
from rule to rule, that is. from one black 
measuring line to other black measuring 
line with fractions of quarter of inch 
being considered as next higher quarter 


Vouchering, etc., procedure—Gen. Regs. 
109—Revised, Supp. 2, Aug. 27, 1951___- 


AGRICULTURE DEPARTMENT: 
Forest Service— Appropriations See Appro 
priations, Agriculture Depar'men' Forest 
Service. 
AIRPORTS AND AIRWAYS: 
Grants for development of airports: 
Allowability of project costs—Administra- 
tive determination requirement—under 
sec. 13 of Federal Airport Act, 1946, as 
amended, providing Federal aid for 
development of public airports, it is 
responsibility of Administrator of Civil 
Aeronautics to determine in first instance 
whether cost incurred in carrying out 
project is cost which is allowable to 
sponsor, and determination should be 
made before any question relating 
thereto is presented to Comptroller 
General for advance decision............ 
Construction of unrelated facilities—ap- 
propriation availability—under Federal 
Airport Act, which provides for ‘‘estab- 
lishment of Nation-wide system of public 
airports adequate to meet present and 
future needs of civil aeronautics,” dis- 
cretion given Administrator, Civil Aero- 
nautics Adm., to obligate Govt. under 
grant agreement to supply Federal funds 
on matching basis for construction of 
facilities of municipal airport does not 
extend to approval for construction of 
public auditorium, or swimming pool— 
as distinguished from reservoir needed 
for fire protection purposes—such facil- 
ities bearing no relation to purposes of 


Page 


751 


672 





856 


INDEX DIGEST 


AIRPORTS AND AIRWAYS—Con. 
Grants for development of airports—Con. 
Improvements, land costs. etc.—while 


under Federal Airport Act, 1946, as 
amended, which provides Federal aid 
for development of public airports, value 
of land donated to sponsor may be con- 
sidered as part or all of sponsor’s share 
of project cost, such value may not be 
enhanced by value or cost of improve- 
ments to land, otherwise unallowable, 
which had previously been added by 
EE sntccncinibinimndcenenipiainenns > 


ALIENS: 

Head taxes—refunds—oficial travel abroad 
by.alien employees—travel expense item— 
head tax assessed under sec. 2 of Immigra- 
tion Act of Feb. 5, 1917, as amended, upon 


al 


U 
w 
al 


ien employee of Weather Bur. reentering 
. 8. from official business trip to Europe, 
hich is not refundable under resident 
ien exemption provisions of Immigration 


regulations, may be considered necessary 


tr 
of 


avel expense incurred in connection with 
licial travel and, as such, may be reim- 


bursed to employee 


ALLOWANCES AND DIFFEREN- 
TIALS: 
Cost-of-living allowances: 
Retroactive salary payments—under in- 


creased compensation amendment to 
Classification Act of 1949, employees who 
between effective date of amendment 
and its approval received overtime com- 
pensation, night differential and foreign 
or territorial cost of living allowances 
based on percentage of gross basic pay 
must have their status for pay purposes 
reconstructed and necessary adjustments 
made to reflect net results had amend- 
ment been applied currently at time 
compensation was paid 


Territorial allowance: 


Concurrent subsistence per diem pay- 
ments—em ployee who is assigned tem- 
porary duty stations in Territories of 
U. 8. may not receive Territorial cost- 
of-living allowance, prescribed pur- 
suant to authority contained in E. O. 
No. 10000 for increased living costs in 
Territories, for same period employee 
receives per diem allowance in lieu of 
subsistence - 

Inclusion for aggregate compensation 
limitation purposes—judicial posi- 
tions—payment of differential (cost-of- 
living allowance) to law clerks of U. 8. 
Dist. Ct. for Dist. of Hawaii under 28 
U.S.C. 604 (a) (5), which authorizes 
Dir., Administrative Office of U. 8. 
Cts., to fix compensation of law clerks 
and other employees of court whose 
compensation is not otherwise fixed by 
law, is to be regarded as “additional 
compensation,” and therefore, must be 


Page| ALLOWANCES AND DIFFEREN= Page 
TIALS— Continued 
Cost-of-living allowances—C ontinued 
Territorial allowance—Continued 


considered in computing aggregate 
-compensation limitation that may be 
paid to secretaries and law clerks of 
judges under Judiciary Appro. Act of 
1952, as amended 

Retroactive salary payments—under in- 
creased compensation amendment to 
Classification Act of 1949, employees 
who between effective date of amend- 
ment and its approval received over- 
time compensation, night differential 
and foreign or territorial cost-of-living 
allowances based on percentage of 
gross basic pay must have their status 
for pay purposes reconstructed and 
necessary adjustments made to reflect 
net results had amendment been ap- 
plied currently at time compensation 
was paid 

Temporary duty—employee who is as- 
signed temporary duty stations in 
Territories of U. 8. may not receive 
Territorial cost-of-living allowance, 
prescribed pursuant to authority con- 
tained in E. O. No. 10000 for increased 
living costs in Territories, for same 
period employee receives per diem al- 
lowance in lieu of subsistence 


Gratuities. See Gratuities.” 
Military, naval, etc., personnel: 
Station allowances: 


Availability of Government mess—per 
diem station allowance, authorized 
under regulations and circulars of uni- 
formed services fer personnel who per- 
form duty outside continental limits 
of U. 8. or in Alaska. may not be paid 
to officer for period during which Govt. 
quarters and messing facilities were 
available at his post of duty, and com- 
manding officer may not by denying or 
purporting to deny officer permission 
to eat meals at otherwise available 
organization mess confer on ollicer 
vested legal right to per diem station 
allowance for subsistence. ............ 

Availability of Government quarters— 
per diem station allowance, authorized 
under regulations and circulars of uni- 
formed services for personnel who per- 
form duty outside continental limits of 
U. S. or in Alaska, may not be paid to 
officer for period during which Govt. 
quarters and messing facilities were 
available at his post of duty, and com- 
manding officer may not by denying 
or purporting to deny officer permis- 
sion to eat meals at otherwise available 
organization mess confer on officer 
vested legal right to per diem station 
allowance for subsistence. ...........« 
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ALLOWANCES AND DIFFEREN- Page | APPOINTMENTS—Continued 


TIALS—C ontinued 

Post differe tials—Foreign differentials— 
temporary assignments, details, etc.— 
foreign post differential authorized under 
part I of E. O. No. 10000 as recruitment 
incentive to employees stationed outside 
U. S. may not be paid to employee who is 
detailed outside U. 8S. for temporary 
period 

Travel allowance. See Travel Allowance. 


APPOINTMENTS: 


Attorney positions—non-civil service reg- 
isters—promotion restriction exception— 
under provisions of sec. 1310 (c) of Sup- 
plemental Appro. Act, 1952, prohibiting 
promotion or transfer of any person whose 
position is subject to Classification Act of 
1949, as amended, to higher grade under 
act unless he has served at least one year 
in next lower grade or is within reach for 
appointment to higher grade position on 
competitive civil service register, persons 
with prior service in such positions who 
have not completed required period in 
grade when reached for appointment to 
higher grade position of attorney on non- 
civil service register, established by 
Federal Trade Com., may not be ap- 
pointed to higher grade 


Effective date—constructive date for appoint- 
ees who lost appointment opportunity due 
to military service—appointments of lower 
eligibles by direct certification from reg- 
ister—erroneous conversion of lower 
eligible from war service appointment— 
under act of July 31, 1946, as amended, 
providing for placing in appropriate 
status of veteran who lost opportunity 
for probational appointment in Postal 
Service because of being in military service, 
it must be established that veteran actu- 
ally lost opportunity for probational 
appointment because of being in military 
service, and therefore, veteran is not 
entitled to benefits of act where lower 
eligible received probational appointment 
not as result of direct certification from 
register of eligibles, but because of er- 
roneous conversion from war service 
appointment 


Federal Bureau of Investigation special 
agent and special employee positions— 
non-civil service registers—promotion re- 
striction exception—inasmuch as appoint- 
ments to positions of special agent and 
special employee in F. B. I. from Bureau’s 
competitive register, which positions are 
excepted from classified civil service, are 
not to be regarded as appointments from 
“competitive civil service register” within 
meaning of that term as used in sec. 1310 
(ec) of Supp. Appro. Act, 1952, excepting 
civil service register appointments from 
promotion restrictions of said section, 
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positions of special agent and special 
employee are subject to promotion restric- 
tions of other provisions of that section. __ 

Initial salary rates. See Compensation, rates 
new appointees. 

Postal Service—rates. See Compensation, 
Postal Service, rates. 

Withdra wals— Veterans Preference Act vio- 
lations—inasmuch as appointment of vet- 
erans to higher grades under Classification 
Act of 1949, from non-civil service register 
established for attorneys by Federal Trade 
Com. prior to completion of at least one 
year’s service in next lower grade is not 
authorized under provisions of sec. 1310 (c) 
of Supplemental Appro. Act, 1952, offers 
of such appointments to veterans may be 
withdrawn without violating provisions of 
Veterans Preference Act of 1944, as 
amended 


APPROPRIATIONS: 


Accounts— withdrawals and credits—Acctg. 
Sys. Memo. 9—Second Rev., Supp. 4, Nov. 
16, 1951 

Adjustment—correction of errors in charges 
and credits—Gen. Regs. 116, Mar. 17, 1952. 


Agriculture Department—Forest Service— 
cooperative range improvements—amounts 
available—words ‘‘amount available” as 
used in appropriation for Forest Service 
for “Cooperative Range Improvements” 
contained in Dept. of Agriculture Appro. 
Act, 1952, limiting amount which may be 
expended from appropriation for coopera- 
tive range improvements on particular 
national forest to matching base of one-to- 
three, refers only to deposits or credit of 
funds, so that value of “other contribu- 
tions,” such as improvements by permit- 
tees, may not be considered as “amounts 
available’ to meet one-to-three matching 


requirement of statute 

American Battle Monuments Commission— 
public building improvements—moderni- 
zation of lighting system in building ac- 
quired by Dept. of State in Paris, France, 
and occupied solely by American Battle 

Monuments Com’s. European Office may 

be considered as one of “‘necessary ex- 

penses” essential to effect purposes for 

which Com’s. 1952 appropriation for 

salaries and expenses was made 
Availability: 

Compensation losses of Selective Service 
registrants—employee of Military Sea 
Transportation Service who was unable 
to sail on his assigned vessel due to local 
selective service draft board ordering 
him to remain in U. S. pending physical 
examination is not entitled to compen- 
sation lost as result of such action, there 
being no law making appropriated funds 
available for payment of compensation 
losses sustained by selective service regis- 
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APPROPRIATIONS—Continued 


Availability—C ontinued 
trant as result of compliance with order, 
valid or otherwise, of local draft board_-. 

Credit association membership—Govern- 
ment Agency—inhibition in sec. 8 of act 
of June 26, 1912, against payment of 
membership fees of officers and em- 
ployees from appropriated funds does 
not prohibit use of Economic Stabiliza- 
tion Agency’s salaries and expenses ap- 
propriation for payment of fee for mem- 
bership of an office o, that Agency in credit 
association where primary purpose of 
membership is to facilitate procurement 
and reduce cost of credit reports neces- 
sary to enforcement functions of Agency 
under Defense Production Act of 1950_. 

Fiscal year limitation matters. See Appro- 
priations, fiscal year. 

Motor vehicle parking fees, fines, etc. See 
Fees, parking: Courts, fines. 

Occupational. trade, etc., licenses—State, 
municipal, etc. fees—State statute 
which provides that no person shal] be 
permitted to project any motion picture, 
either theatrical or non-theatrical, with- 
out first obta ning State license therefor 
has no application to U. 8. in conduct of 
its activities and therefore, Federa! em- 
ployee who obtained at personal expense 
State license to operate motion picture 
projector in connection with his official 
duties may not be reimbursed such 
expense from appropriated unds---..... 

Personal services—experts and consult- 
ants—court appointments in connection 
with Government litigation—expert en- 
gineering consultant appointed under 
court order which provided that tech- 
nical services were to be performed for 
and under sole direction of court and 
that costs thereof were to be borne by 
Bur. of Reclamation—defendant in 
pending itigation—is not employee of 
Bureau, and therefore, is not entitled 
to payment from appropriations other- 
wise available to Bureau for compensa- 
tion of experts and consultants_....... 

Photographs—officers and employees— 
photographs of Govt. official to be used 
in newspapers or other publications in 
connection with public addresses before 
national organizations in interest ol 
publicizing current defense program, are 
of personal nature, and therefore, costs 
of such photographs are not chargeable 
en 

Physical examinations. See Physical Er- 
aminations. 

Tuition for special training of officers and 
employees, Forest Service employees— 
appropriation ‘‘Salaries and Expenses, 
Forest Service” is available for pay- 
ment of expenses incurred by employee 
of Forest Service in attending course 
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APPROPRIATIONS — Continued 


Availability—C ontinued 
of instruction of brief duration at uni- 
versity for training in identification and 
grading of hardwood lumber incident 
to his officiel duties............-ccccccccee 

Vehicles—purchase, replacement, 
See Vehicles. 

Balances: 

Unexpended—availabi ity extended— 
Working Fund Adjustment. procedure— 
Acctg. Sys. Memo. 22, June 10, 1952... 

Unobligated—reappropriated— Working 
Fund Adjustment procedure—Acctg. 
Sys. Memo. 22, June 10, 1952... -. 

Boards and commissions—statutory creation 
authority requirement— Nationa! Minerals 

Advisory Council—act of May 16, 1910, 

establishing Bur. of Mines, contains 

specific authority to conduct inquiries 
and investigations in mineral industries 
and also provides for appointment of pro- 
fessional personnel for those purposes, 
thus refuting necessity for creation by 
See. of Interior of National Minerals Ad- 
visory Council to perform said inquiries 
and investigations, and therefore, pro 
hibition in 31 U. 8. C. 673, against use of 
public funds for creation of any council not 
specifically authorized by law. precludes 
payment of any expenses of National 

Minerals Advisory Council. 27 C. G. 630 

Compensation of suspended employees 
restored to duty—outside earning deduc- 
tions—disposition—in making payment of 
compensation for periods of employee’s 
unjustified suspension from service under 
act of Aug. 24, 198, as amended by act 
of June 10, 1948, deductions for earnings 
through other employmert during period 
involved are not for transfer to miscellan- 
eous receipts but should remain to credit 
of salary appropriation from which pay- 

SNE Te isd cntiticdcesécceccnsne - 

Deficiencies—anti-deficiency prohibition 
applicability—police, firemen, etc., pension 
increases—pension increases for retired 
members of Metropolitan Police Dept., 

U. 8. Park Police, White House Police, 

and Fire Dept. proposed to be paid under 

diseretionary authority vested in Board 
of Commissioners, Dist. of Col., by act 
of July 1, 1930, are not“ obligations author 
ized by law” within anti-deficiency pro- 
vision of sec. 1211, General Appro. Act, 

1951, which may be paid irrespective of 

incurrence of any deficiency, and payment 

therefor from Dist. of Col. appropriations 
which are subject to anti-deficiency pro 
visions of act is unauthorized in absence 

SE PE ianinndndteincumeenens 

District of Columbia: 

Civil Defense—purchase of penicillin—in 
view of specific appropriation in Supple- 
mental Appro. Act, 1952, making funds 
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APPROPRIATIONS —Continued 
District of Columbia—Continued 


available for “all expenses necessary” for 
Civil Defense Program of Dist. of Col., 
there is no authority of law to charge any 
appropriation of Dist. Health Dept. for 
District's share of cost of penicillin to be 
used for Civil Defense purposes......... 
Health Department—purchase of penicil- 
lin—Civil Defense—in view of specific 
appropriation in Supplemental Appro. 
Act, 1952, making funds available for “‘all 
expenses necessary” for Civil Defense 
Program of Dist. of Col., there is no au- 
thority of law to charge any appropria- 
tion of Dist. of Col. Health Dept. for 
District’s share of cost of penicillin to 
be used for Civil Defense purposes...... 
Legal services rendered in criminal cases— 
provisions in Dept. of Justice annual ap 
propriation acts requiring reimburse 
ment by Dist. of Col. of 60 percent of 
expenditures for offices of U. S. attorney 
and U. 8S. Marshal for Dist. of Col. do 
not require reimbursement of expendi 
tures which are disbursed from appro- 
priation “‘Support of United States 
Prisoners” by said U. 8. Marshal for 
prisoners charged exclusively with Fed 
EL, aicnivctcitnicieaiiniabiiniaeiines 
Pelice, firemen, etc., pension increases— 
pension increases for retired members of 
Metropolitan Police Dept., U. S. Park 
Police, White House, and Fire Dept. 
proposed to be paid under discretionary 
authority vested in Board of Commis- 
sioners, Dist. of Col. by act of July 1, 
1930, are not ‘‘obligations authorized by 
law” within anti-deficiency provision of 
sec. 1211, General Appro. Act, 1951, 
which may be paid irrespective of incur 
rence of any deficiency, and payment 
therefor from Dist. of Col. appropria- 
tions which are subject to anti-deficiency 
provisions of act is unauthorized in 
absence of sufficient funds_-_............ 
Policemen and firemen’s relief fund— 
medical treatment for firemen injured 
in line of duty—fireman who was burned 
preparing hot meals while on duty at 
quarters of engine company and treated 
in civilian hospital may be regarded as 
having been injured ‘‘in actual discharge 
of his duty” within meaning of that 
phrase as used in act of Sept. 1, 1916, 
which provides that expenses for such 
treatment shall be paid from policemen 
and firemen’s relief fund................ 


Psychiatric services rendered in criminal 
cases: 

Cost of psychiatric services rendered in 
criminal cases tried in Municipal Ct. 
of Dist. of Col. in name of U. S. by 
U.S. Attorney pursuant to provisions 
of sec. 101, title 23, of Dist. of Col. 
Code, is chargeable to Dept. of Justice 
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491 


491 
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472 


District of Columbia—Continued 


Psychiatric services rendered—Con. 
appropriation “Support of United 
States Prisoners” only appropriation 
available for that purpose, and avail- 
ability remains same whether services 
are rendered pursuant to motion of U. 
8. Attorney, or on behalf of accused, 
eee 

Provisions in Dept. of Justice annual! ap- 
propriation acts requiring reimburse- 
ment by Dist. of Col. of 60 percent of 
expenditures for offices of U. S. Attor- 
ney and U. 8. Marshal for Dist. of Col. 
are applicable to expenditures for psy- 
chiatric services rendered in criminal 
cases tried in Municipal Ct. of Dist. 
of Col. in name of U.S. by U. 8. Attor- 
ney pursuant to sec. 101, title 23, of 
GR. OF Ga: Ge iicetcnnnctensanesiee 

Provisions in Dept. of Justice annual ap- 
propriation acts requiring reimburse- 
ment by Dist. of Col. of 60 percent of 
expenditures for offices of U. 8. Attor- 
ney and U. S. Marshal for Dist. of 
Col. are applicable to expenditures for 
psychiatric services rendered strictly 
in Federal cases in U. 8. Dist. Ct. for 
Dist. of Col., for which payments are 
made from appropriation ‘‘Support of 
United States Prisoners’ pursuant to 
authority in act of Sept. 7, 1949_._._.-. 


School construction—limitation on munic- 


ipal architect’s funds—specific limitation 
in appropriation ‘Capital Outlay, Pub- 
lic School Construction, Sites and 
Equipment” contained in Dist. of Col. 
Appro. Act, 1952, upon amount to be 
made available for use of Municipal 
Architect, fixes maximum amount that 
may be transferred to appropriation ac- 
count ‘‘ Office of Municipal Architect, 
Construction Services,” for plans and 
specifications incident to public school 
construction, and therefore, general per- 
centage limitation provision on construc- 
tion work provided in said act may not 
operate to increase amount so fixed. .... 


Federal Civil Defense Administration: 
Contributions to States: 


Obligations incurred prior to Govern- 
ment commitment—authorization in 
sec. 201 (i) of Federal Civil Defense 
Act, 1950, to make contributions to 
States on basis of civil defense pro- 
grams or projects approved by Ad- 
ministrator includes authority to make 
contributions upon Administrator’s 
approval where equipment was con- 
tracted for and purchased by State 
after date Federal appropriation be- 
came available for such contribution 
but prior to Govt’s. commitment to 
contribute to cost thereof; however, 
retroactive payments may not be made 
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APPROPRIATIONS—Continued 
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Federal Civil Defense Administration— 


Continued 

Contributions to Statee—C ontinued 
for obligations incurred or expendi- 
tures made by States prior to date 
appropriation becomes available to 
make contributions to States_........ 

Retroactive payment—authorization in 
sec. 201 (i) of Federal Civil De- 
fense Act, 1950, to make contributions 
to States on basis of civil defense pro- 
grams or projects approved by Ad- 
ministrator includes authority to make 
contributions upon Administrator’s 
approval where equipment was con- 
tracted for and purchased by State 
after date Federal appropriation be- 
came available for such contribution 
but prior to Govt’s. commitment to 
contribute to cost thereof; however, 
retroactive payments may not be made 
for obligations incurred or expendi- 
tures made by States prior to date 
appropriation becomes available to 
make contributions to States_......... 

State’s acceptance of agreement as ob- 
ligating—appropriations made avail- 
able to Federal Civil Defense Adm, 
for financial contributions to States 
for procurement of equipment, facili- 
ties, etc., pursuant to sec. 201 (i) of 
Federal Civil Defense Act of 1950, are 
legally obligated on effective date of 
State’s acceptance of agreement set- 
ting forth conditions under which con- 
tribution is made, and remain avail- 
able for expenditure for two years fol- 
lowing fiscal year or years for which 
appropriated, even though contracts 
with suppliers—entered into by Govt, 
or State—for actual procurement are 
not executed during said fiscal year 


Fiscal year. See also, Appropriations, obli- 


gation. 
Availability beyond: 
Balances merged with subsequent fiscal 
year: 
Personal service limitation: 

Personal service limitation on ap- 
propriation for Federal-aid airport 
program, Federal Airport Act con- 
tained in Dept. of Commerce Ap- 
pro. Act, 1952, is applicable to 
funds carried over from 1951 ap- 
propriation and merged with 
funds made available by 1952 act_ 

Personal services limitation on funds 
appropriated in Dept. of Com- 
merce Appro. Act, 1952, for Seven- 
teenth Decennial Census is not 
applicable to unobligated balances 
of prior year funds for said Census 
with which 1952 appropriation 
NE ee 


Fiscal year—Continued 
Availability beyond—Oontinued 


Balances merged with subsequent fiscal 
year—Continued 
Personal service limitation—Con. 
Personal services limitation in ap- 
propriation for Federal-aid airport 
program, Federal Airport Act con- 
tained in Dept. of Commerce 
Appro. Act, 1952, is applicable 
only to funds appropriated there- 
for in 1952 act and does not apply 
to any of 1951 funds merged with 
1952 appropriation. 31 O. G. 275, 
I iiniisivenniveniinienamiontia 
Personal services limitation on funds 
appropriated for Tongass Forest 
Highways, Alaska, and Inter- 
American Highway contained in 
Dept. of Commerce Appro. Act, 
1952, is applicable only to appro- 
priations made therein and does not 
apply to any balances of prior ap- 
propriations for such purposes 
merged with 1952 appropriations. 
B-106306, Dec. 12, 1951, overruled. 
Reimbursements. See Appropriations, 
reimbursements, interagency services, 
period of availability. 
Working funds. See Funds, working, 
period of availability. 


Exclusion from merger with no year 


funds—general provisions of sec. 202 (b) 
of Budget and Accounting Procedures 
Act of 1950 authorizing merger of funds 
transferred thereunder with similar 
funds do not prevail over specific pro- 
visions of sec. 711 of Defense Production 
Act of 1950, as amended, restricting 
availability of funds allocated or trans- 
ferred to period specified in acts making 
such funds available, so that funds 
available for salaries and expenses of 
Defense Materials Procurement Agency 
for service of fiscal year may not be 
merged with those made available until 
cicienattbipatociutanndnwwinngess 
Transportation of household effects— 
expenses incurred by employee for 
transportation of his household goods, 
incident to permanent change of sta- 
tion, are chargeable to appropriation 
current for fiscal year in which em- 
ployee becomes entitled to reimburse- 
ment, and in cases where employee’s 
household goods are shipped by Govt. 
expenses involved are chargeable to 
fiscal year appropriation current at 
time carrier picks up goods 
Transportation oi 


public property— 


transportation charges for material 
shipped from one Govt. installation 
to another, after title to property has 
vested in U. S., are not to be considered 
part of contract expense in purchasing 
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APPROPRIATIONS — Continued Page | APPROPRIATIONS—Continued Page 
Fiscal year—Continued Justice Department—Continued 
Exclusion from merger—Continued “Support of United States Prisoners”— 
such material but rather as inde- a a dered for District 
pendent obligation arising under con- pon nat ae scale on 
tract for transportation services and ig ea : 
therefore expenses for such services pose, and availability remains same 
are chargeable to appropriation cur — sa in Pont aa - 
rently available at time transportation eA 6 i mene 
was performed 6 or on behalf of accused, or by order 
ol, eae th ee a ee of ics catabeticncndecncdinbdabedih 56 
Immigration and Naturalization Service - : ; od . 
Gee ‘Appropriations, Justice Department Provisions in Dept. of Justice annual 
Immigration and Naturalization Service appropriation sets requiring velm- 
interior Degartment—Barenn of Seateen. bursement by Dist. of Col. of 60 
den-Uiietien greceeGan~cegee percent of expenditures for offices of 
tion of court appeintees—expert engineering = lepine won a nae ni 
consultant appointed under court order aidieiens es vn os “ a itine we 
which provided that technical services ae a in a . a ae 
were to be performed for and under sole ehecien al = cae ne te rt 
direction of court and that costs thereof aoe ae U 3. b a 5 ae = 
were to be borne by Bur. of Reclamation— ail a. re 101 title a 
defendant in pending litigation—is not se of Col Co ie P . 566 
employee of Bureau, and therefore, is not Dicetatnee in De o di: Mantion anaeal ; 
entitled to payment from appropriations eesti me ee os eae . 
otherwise available to Bureau for com ee b Dist a : cee 
pensation of experts and consultants-...-- 232 Lacan acai 
Susties Bepartmaat: percent of expenditures for offices 
tnenieation and ‘Natersiization Sti of U. 8S. Attorney and U. S. Marshal 
eration Gnywnedt Wnitetion~cnurt éo- for Dist. of Col. are applicable to 
chien deniines te Giteb, Gen destin expenditures for psychiatric services 
proviso in Dept. of Sentiin Appro. Act rendered strictly in Federal cases in 
i : a ‘ aie U. 8. Dist. Ct. for Dist. of Col., for 
1948, precluding payment of overtime ee : 
compensation by Immigration and which payments are made from ap- 
i Naturalization Service other than as — ae anpaet « Caine 
provided in Federal Employees Pay States Prisoners” pursuant to au 
Acts of 1945 and 1946 placed specific thavky in act of Sept. 7, 2900... - 
‘ee : Services rendered by U. S. Marshal for 
limitation upon use of appropriated Distri f Columbi Pee 
funds for fiscal year 1948 which G. A. O. ROSE: 5. SRD SEEenae. 
i: cacetieah te Ghearen ook to aliens Dept. of Justice annual appropriation 
inane to certify for payment claims aote sequiving relenerneanyns ty si. 
a aeeithins quanpentation contenny of Col. of 60 percent of expenditures 
re , f oS Fu Mind ny é 
thereto, notwithstanding decision by Naber a gr maaan 
Court of Claims that limitation did not eee ae oe : 
preclude payment under act of Mar. 2, quire reimbursement of expenditures 
1931, from other appropriations A 73 which are disbursed from appropria 
Litigation ganenene teak anne, tion ‘Support of United States Pris- 
ers” by sai . S. Marshs 
Dept. of Justice appropriation “‘ Salaries = we alg 0 ny wae 
end Expenses, General Legal Activities.” prisoners charged exclusively with 
: - ’ ~ oderal OR a a 56 
is available for expenses necessary for Peders - oe = 
legal activities of Dept. of Justice not Lapsed—Working Fund Adjustment pro- 
otherwise provided for, including miscel cedure—Acctg. Sys. Memo. 22, June 10, 
laneous and emergency expenses author 1952... -------------2---+-2-2-0-2-------- 788 
ized or approved by Attorney General Limitations: 
or his administrative assistant........... 661 Annual! leave accrual payment restriction: 


“Support of United States Prisoners” : 

Psychiatric services rendered for District 
of Columbia: 

Cost o! psychiatric services rendered 

in criminal cases tried in Municipal 

Ct. of Dist. of Col. in name of U. S. 

by U. 8. Attorney pursuant to pro 

visions 0: sec. 101 title 23, of Dist. 

of Col. Code, is chargeable to Dept 

of Justice appropriation *‘ Support o: 

United States Prisoners” only ap- 

propriation available for that pur- 


Economic Stabilization Agency—while 
temporary appropriations provided for 
all Govt. departments by act of July 1, 
1951, brought Economie Stabilization 
Agency within provisions of sec. 1212 
of General Appro. Act, 1951, prohibit- 
ing expenditure of funds for payment 
of 1950 annual leave accruals unused 
by July 1, 1951, such prohibition was 
not contained in Supp. Appro. Act, 
1952, and therefore, temporary applica- 
tion of prohibition did not require 
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Limitations—Continued 


Annual! leave accrual payment restriction— 


Continued 
permanent loss of leave by employees 
of said agency and payment for such 
leave may be made from funds made 
available by 1952 act. 

Employees on temporary duty overseas— 
employees of Dept of Justice who were 
on lean or detailed to Displaced Per 
sons Com. and were on temporary 
duty overseas under orders authorizing 
travel out of permanent duty station 
in U. S. and received per diem in lieu 
of subsistence, would not be considered 
as being at post of duty outside con- 
tinental U. 8. as those words are used 
in exception to sec. 1212 of General 
Appro. Act, 1951, therefore such em- 
ployees would not be permitted to 
retain credit and receive payment for 
annual leave earned during calendar 
year 1950 and not used by June 30, 


Judges—provisions of sec. 3 (c) of act of 
Apr. 1, 1942, authorizing granting of 
36 days of vacation during calendar 
year to judges of Municipal Court 
for District of Co!umbia are not af- 
fected by provisions m sec. 601, title 
VI, of Independent Offices Appro- 
priation Act. 1952, prohibiting expend 
iture of funds for payment for 1951 
annual leave accruals of officers and 
employees unused at close of business 
on June 30, 1952, and reducing rate of 
annual leave earned after July 1, 1951, 
by such officers and employ ‘es 

Students .employed durine summer 
months—annual leave earned during 
calendar year 1950 and not used prior 
to close of business on June 30, 1951, by 
students employed in Bur. of Reclama- 
tion as engineer trainees during sum 
mer vacation months who were carried 
in leave without pay status during 
school session 1950-1951, is not for- 
feited under sec. 1212 of General Appro. 
Act, 1951, and may be substituted for 
corresponding period of said leave 
without pay and payment made there 
for as having been taken prior to June 
I stan nc eetiinetenmaiiaetetpeenind 


District of Columbia school construc- 


tion—limitation on municipal architect's 
funds—general limitation v. specific lim- 
itation—specific limitation in appropria 
tion “Capital Outlay, Public School 
Construction, Sites and Equipment” 
contained in Dist. of Col. Appro. Act, 
1952, upon amount to be made available 
for use of Municipal Architect, fixes 
maximum amount that may be trans- 
ferred to appropriation account “‘ Office 
of Municipal Architect, Construction, 


Services,” for plans and specifications 
incident to public school construction, 
and therefore, general percentage limit- 
ation provision on construction work 
provided in said act may not operate 
to increase amount so fixed 


Personal services: 


Attachment to funds merged with funds 
subject to limitation: 

Personal service limitation on appro- 
priation for Federal-aid airport pro- 
gram, Federal Airport Act contained 
in Dept. of Commerce Appro. Act, 
1952, is applicable to funds carried 
over from 1951 appropriation and 
merged with funds made available 
by 1952 act 

Personal services limitation on funds 
appropriated in Dept. of Commerce 
Appro. Act, 1952 for Seventeenth 
Decennial Census is not applicable 
to unobligated balances of prior year 
funds for said Census with which 
1952 appropriation was merged 

Personal services limitation in appro- 
priation for Federal-aid airport pro- 
gram, Federal Airport Act contained 
in Dept. of Commerce Appro. Act, 
1952, is applicable only to funds ap- 
propriated therefor in 1952 act and 
does not apply to any of 1951 funds 
merged with 1952 appropriation. 
31 C. G. 275, overruled 

Personal services limitation on funds 
appropriated for Tongass Forest 
Highways, Alaska, and _ Inter- 
American Highway contained in 
Dept. of Commerce Appro. Act, 
1952, is applicable only to appropria- 
tions made therein and does not 
apply to any balances of prior appro- 
priations for such purposes merged 
with 1952appropriations. B-106306, 
Dec. 12, 1951, overruled 

Employment ceiling computation— Geo- 
logical Survey—in applying provisions 
of sec. 605 0. Independent Offices 

Appro. Act, 1952, restricting expendi- 

ture of funds for payment of compen- 

sation of employees appointed to posi- 
tions becoming vacant during fiscal 
year 1952, to funds made available to 

Geological Survey by transfer there 

may be used composite personnel ceil 

ing established on basis of individual 
ceiling calculated by analysis of each 

AEA 

Immigration and Naturalization Service 
employees overtime claims— court de- 
cision contrary to Comp. Gen. deci- 
sion—proviso in Dept. of Justice 

Appro. Act, 1948, precluding payment 

of overtime compensation by Immi- 

gration and Naturalization Service 
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other than as provided in Federal 
Employees Pay Acts of 1945 and 1946 
placed specific limitation upon use of 
appropriated funds for fiscal year 1948 
which G. A. O. is required to observe 
and is without authority to certify for 
payment claims for overtime compen- 
sation contrary thereto, notwithstand- 
ing decision by Court of Claims that 
limitation did not preclude payment 
under act of Mar. 2, 1931, from other 
ari wed kt ctanisewcncae 


National Labor Relations Board—collec- 
tions representing reimbursements for 
salaries of National Labor Relations 
Board employees loaned to other agen- 
cies pursuant to act of June 30, 1932, 
are available for obligation and expen- 
diture for personal services of Board 
and should be credited to account 
administratively established to record 
such expenditures; however, limita- 
tion on personal services contained in 
Board’s 1952 appropriation applies 
only to expenditures for personal serv- 
ices of Board, which are gross expendi 
tures less salary reimbursements_---_- 

Promotion restrictions: 

Under provisions of sec. 1310 (c) of Sup 
plemental Appro. Act, 1952, pro- 
hibiting promotion or transfer of any 
person whose position is subject to 
Classification Act of 1949, as 
amended, to higher grade under act 
unless he has served at least one 
year in next lower grade or is within 
reach for appointment to higher 
grade position on competitive civil 
service register, persons with prior 
service in such positions who have 
not completed required period in 
grade when reached for appointment 
to higher grade position of attorney 
on non-civil service register, estab- 
lished by Federal Trade Com., may 
not be appointed to higher grade. _- 


Inasmuch as appointments to posi- 
tions of special agent and special 
employee in F. B. L. from Bureau’s 
competitive register, which positions 
are excepted from classified civil 
service, are not to be regarded as 
appointments from “competitive 


civil service register” within mean- 
ing of that term as used in sec. 1310 
(c) of Supp. Appro. Act, 1952, ex- 
cepting civil service register appoint- 
ments from promotion restrictions 
of said section, positions of special 
agent and special employee are sub- 
ject to promotion restrictions of 
other provisions of that section 


Promotion restrictions—Continued 

Reduction in force actions—employee 
who, after receipt of reduction in 
force notice and prior to expiration of 
notice period, resigns and is reem- 
ployed by another agency, or is 
transferred to position in another 
agency in lower grade may be re- 
stored to position in grade held by 
him prior to receipt of said notice 
without violating promotion re- 
strictions of sec. 1310 (c) of Supp. 
Appro. Act, 1952 

Reimbursements for interagency serv- 
ices— National Labor Relations 

Board—collections representing reim- 

bursements for salaries of National 

Labor Relations Board employees 

loaned to other agencies pursuant to 

act of June 30, 1932, are available for 
obligation and expenditure for per- 
sonal services of Board and should be 
credited to account administratively 
established to record such expendi- 
tures; however, limitation on personal 
services contained in Board’s 1952 
appropriation applies only to expendi- 
tures for personal services of Board, 
which are gross expenditures, applies 
only to expenditures less salary reim- 
bursements 
Restriction on appointments to vacant 
positions: 

In applying provisions of sec. 605 of 
Independent Offices Appro. Act, 
1952, prohibiting expenditure of 
funds for payment of compensation 
of employees appointed to positions 
becoming vacant during fiscal year 
1952, exception from inhibition of 
said section of ‘‘not to exceed 25 per 
centum of all vacancies’”’ applies to 
vacancies occurring throughout en- 
tire 1952 fiscal year rather than only 
to those occurring on and after Aug. 
31, 1951, date of enactment of said 
act into law a 

Restriction in sec. 605 of Independent 
Offices Appro. Act, 1952, upon use 
of appropriated funds for payment 
of compensation of employees ap- 
pointed to positions becoming va- 
cant during fiscal year 1952, is on 
any appropriation or authorization 
contained in act, and therefore where 
more than one is available to agency 
for salaries, restriction is applicable 
to each individual appropriation or 
authorization 

Advance to working funds—inasmuch 
as advance of funds to working fund 
is subject to same restrictions in 
hands of performing agency as would 
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Personal services—Continued 


Restriction on appointments to vacant 
positions—Continued. 


be case if such funds were being used 
by advancing agency, restriction in 
sec. 605 of Independent Offices Ap- 
pro. Act, 1952, upon use of appropri- 
ated funds for payment of compen- 
sation of employees appointed to 
positions becoming vacant during 
fiscal year 1952, cannot be defeated 
by transfer of funds to another 


Employment ceiling computation: 


Immediate reduction in ferce by 
agency to 90 per centum of total 
number of employees on its rolls 
as of July 1, 1951, as result of opera- 
tion of sec. 605 of Independent 
Offices Appro. Act 1952, restrict- 
ing use of appropriated funds for 
payment of compensation of em 
ployees appointed to positions be- 
coming vacant during fiscal year 
1952, may be considered as in com- 
pliance with said sec., so that when 
reduction has resulted in bringing 
annual total employment down to 
or below 90 per centum figure con- 
tained therein sec. shall cease to 
apply until that figure again is 


In determining number of vacant 
positions which may be filled by 
agency under provisions of see. 
605 of Independent Offices Appro. 
Act, 1952, placing restriction there- 
on, number of occupied positions 
may at no time during effective 
period of act exceed 25 per centum 
of total number of vacancies which 
occurred during period July 1 
through Aug. 30, 1951, and not 
filled as of latter date, plus those 
which have occured since that date... 

The 90 percent ceiling on employees 
under sec. 605 of Independent 
Offices Appro. Act, 1952, which, 
when reached, permits unre- 
stricted filling of vacancies, is to 
be computed with reference to 
number of employees on rolls of 
agency on July 1, 1951, even 
though current § appropriation 
may have been increased to per- 
mit employment of more persons 
than were employed by agency 
during last fiscal year............. 

Under proviso in sec. 605 of Inde- 
pendent Offices Appro. Act, 1952, 
that restriction in act upon use of 
appropriated funds for payment 
of compensation of employees ap- 
pointed to positions becoming 
vacant during fiscal year 1952 
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APPROPRIATIONS—Continued 
Limitations—Continued 
Personal services—C ontinued 
Restriction on appointments to vacant 
positions—Continued 


Employment ceiling computation— 
Continued 
shall cease to apply when agency 
reduces its employment to 90 per- 
cent or less of total number on its 
rolls on July 1, 1951, 90 percent 
is based upon total employment 
as of that date, including tem- 
porary, part time, etc., employees, 
however, vacancies occurring 
through reductions in force be- 
cause of decreases in funds are not 
for consideration in determining 
when 90 percent ceiling is reached. 
In applying provisions of sec. 703 of 
_ Labor—Federal Security Appro. 
Act, 1952, restricting expenditure 
of funds for payment of compensa- 
tion of employees appointed to 
positions becoming vacant during 
fiscal year 1952, to funds made 
available by transfer in connection 
with reimbursable transaction 
there may be used composite 
ceiling established on basis of in 
dividual ceilings calculated by 
analysis of each source of funds; 
also composite ceiling should in- 
clude in addition to that provided 
by direct appropriations, personnel 
to be compensated from antici- 
pated or unanticipated advances 
or reimbursements from appro- 
priations subject to Festrictions 
contained in sec. 703 of act 


Exceptions—funds advanced or reim- 


bursed from appropriations falling 
within exceptions to provisions of 
sec. 703 of Labor—Federal Security 
Appro. Act, 1952, prohibiting ex- 
penditure of funds for payment of 
compensation of employees appointed 
to positions becoming vacant 
during fiscal year 1952, may be 
expended without regard to limita- 
tions of sec. 703 except with respect 
to reimbursable transactions related 
to appropriations subject to restric- 


Geological Survey—in applying pro- 


visions of sec. 605 of Independent 
Offices Appro. Act, 1952, restricting 
expenditure of funds for payment of 
compensation of employees ap- 
pointed to positions becoming va- 
cant during fiscal year 1952, to funds 
made available to Geological Survey 
by transfer there may be used com- 
posite personnel ceiling established 
on basis of individual ceilings calcu- 
lated by analysis of each source of 


funds....cccocececscececccccoessesese 
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Vacancies due to reduction in force— 
under proviso in sec. 605 of Inde- 
pendent*Offices Appro. Act, 1952, 


struction, and therefore, general percent- 
age limitation provision on construction 
work provided in said act may not oper- 
ate to increase amount so fixed 


APPROPRIATIONS — Continued Page | APPROPRIATIONS— Continued Page 
Limitations—C ontinued Z Limitations—Continued 
Personal services—C ontinued Personal services—C ontinued 
Restriction on appointments to vacant Restriction on appointments to vacant 
positions—Continued positions—C ontinued 
New positions—prohibition in sec that restriction in act upon use of 
605 of Independent Offices Appro. appropriated funds for payment of 
Act, 1952, upon expenditure of funds compensation of employees ap- 
for payment of compensation of em pointed to positions becoming va- 
ployees appointed to positions be- eant during fiscal year 1952 shall 
coming vacant during fiscal year cease to apply when agency reduces 
1952, includes positions which were its employment to 90 percent or less 
established on or after July 1, 1952, of total number on its rolls on July 
and were vacant on Aug. 31, 1951, 1, 1951, 90 percent is based upon total 
date of enactment of act, but does employment as of that date, includ- 
not apply to new positions estab- ing temporary, part-time, etc., em- 
lished on or after Aug. 31, 1951 by ployees however, vacancies occur- 
junds and authority which did not ring through reductions in force be- 
exist until enactment of appropria- cause of decreases in funds are not 
tion act, until such positions are for consideration in determining 
filled and subsequently vacated.... 109 when 90 percent ceiling is reached.. 109 
Operative period: Veterans administration medical per- 
z a a sonnel—the 90 per centum employ- 
In applying ee of sec. 703 ment limitation in see. 605 of Inde- 
of Labor—Federal Security Appro. pendent Offices Appro. Act, 1952, 
Act, 1962, restricting expenditure which prohibits expenditure of funds 
of funds for payment of compensa- for payment of compensation of em- 
_ a eenpnapees appointed to ployees appointed to positions be- 
positions becoming vacant during coming vacant during fiscal year 1952 
Gece! year 1968, to funds made to figure not exceeding 90 per centum 
avaliable by transfer in connection of total number of employees on rolls 
with reimbursable transaction of agency as of July 1, 1951, does not 
there — be used compontte include medical personnel of Veter- 
ceiling established on basis of in- ans Adm. who are specifically ex- 
Gividust eollings enleulsted by cepted from inhibition but relates 
analysis of cash — of funds; only to persons otherwise subject to 
also composite ceiling should in- we a ip api ia cand rie, ill 
clude in addition to that provided Publicity and propaganda préhibition— 
by direct appropriations, per- National Labor Relations Board—pub- 
sonnel to be compensated from am eh 
a oe licity or propaganda prohibition con- 
anticipated = unanticipated ef- tained in sec. 702 of Labor-Federal Secu- 
— a reimbursements trom rity Appro. Act, 1952, is not for applica- 
ga subject o> Cauarte tion to functions of National Labor Rela- 
Gens centemned tee. WE aast. 52 tions Board which deal with dissemina- 
The 90 percent ceiling on employees tion to general public, or to particular 
under sec. 703 of Labor—Federal inquirers, of information reasonably nec- 
Security Appro. Act, 1952, which essary to proper administration of laws 
when -eached and not exceeded, duty for enforcement of which falls upon 
permits unrestricted filling of Board; however, employment of more 
vacancies upon basis of employ- than four persons at any one time in 
ment level in agency as whole, so preparation of press releases which do 
that use of appropriation for pay- not relate primarily to work of Board is 
ment of compensation in conduct prohibited under said section._.....____ 311 
of reimbursable transactions car- Specific v. general—specific limitation in 
ried on under authority of <ec. appropriation “Capital Outlay, Public 
601 of Economy Act, 1932, as School Construction, Sites and Equip- 
amended, is prohibited only when ment” contained in Dist. of Col. Appro. 
restrictive provision of sec. 703 is Act, 1952, upon amount to be made 
operative with respect to Federal available for use of Municipal Architect, 
Security Agency as whole or be- fixes maximum amount that may be 
comes operative because services transferred to appropriation account 
performed incident to reimburs- “Office of Municipal Architect, Con- 
able transaction requires filling struction Services,” for plans and speci- 
of vacancies in contravention of fications incident to public school con- 
CO ee 512 
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APPROPRIATIONS—Continued 


Merged: 
Fiscal year funds: 
Balances merged with following year 
appropriation: 
Personal service limitation: 

Personal service limitation on ap 
propriation for Federal-aid airport 
program, Federal Airport Act con- 
tained in Dept. of Commerce 
Appro. Act. 1952, is applicable to 
funds carried over from 1951 appro- 
priation and merged with funds 
made available by 1952 act_....... 

Personal services limitation on funds 
appropriated in the Dept. of Com 
merce Appro. Act, 1952, for Seven- 
teenth Decennial Census is not 
applicable to unobligated balances 
of prior year funds for said Census 
with which 1952 appropriation was 


Personal services limitation in ap- 
propriation for Federal-aid airport 
program, Federal Airport Act con- 
tained in Dept. of Commerce Ap- 
pro. Act, 1952, is applicable only 
to tunds appropriated therefor in 
1952 act and does not apply to any 
of 1951 funds merged with 1952 
appropriation. 31 C. G. 275, over- 
i iccantpbvadaleednttinnsteniece 

Personal services limitation on funds 
appropriated for Tongass Forest 
Highways, Alaska, and Inter- 
American Highway contained in 
Dept. of Commerce Appro. Act, 
1952, .s applicable only to appro- 
priations made therein and does 
not apply to any balances of prior 
appropriations for such purposes 
merged with 1952 appropriations. 
B-106306, Dec. 12, 1951, overruled. 

Exclusion from merger with no year 
funds—genera! provisions of sec. 202 
(b) of Budget and Accounting Proce- 
dures Act of 1950 authorizing merger 
of funds transferred thereunder with 
similar funds do not prevail over spe- 
cific provisions of sec. 711 of Defense 
Production Act of 1950, as amended, 
restricting availability of funds allo 
cated or transferred to period specified 
in acts making such funds available, 
so that funds available for salaries and 
expenses of Defense Materials Procure- 
ment Agency for service of fiscal year 
may not be merged with those made 
available until expended___........... 

Multiple year—reimbursement for intera- 
gency services—period of availability— 
under iast proviso of sec. 1210 of act of 
Sept. 6, 1950, which restricts use of funds 
withdrawn from one appropriation for 
credit to another pursuant to sec. 601 of 
act of June 30, 1932, to period provided by 
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275 


342 


appropriating act, reimbursement to 
agency for services performed for another, 
where order is. placed, service performed 
and reimbursement to multiple year ap- 
propriation all occur during one fiscal year 
assumes life of multiple year appropria- 
National Capital Sesquicentennial Commis- 
sion—theatrical production expenditures— 
while legislative history of Supp. Appro. 
Act, 1950, appropriating funds for expend- 
iture by National Capita! Sesquicenten 
nial Com. in accordance with acts of July 
18, 1947, and May 31, 1949, indicates that 
substantial portion of such funds were to be 
used as capita! cushion for Freedom Fair, 
limitation to that effect was not contained 
in said appropriation act, accordingly, 
balance of appropriated funds is available 
for expenses reasonably necessary or 
incident to production ot drama “ Faith 
of Our Fathers” for third season.__....... 
Navy Department—Navy Management 
Fund 1951—transfer to Working Capital 
Funds—Navy Management Fund, 1951, 
established by sec. 406 of National Security 
Act, as amended, is appropriated within 
meaning of term any appropriations as 
used in sec. 405 of act establishing Working 
Capital Funds by transfer thereto of un- 
expended balances of any appropriations 
of military departments not carried to 
surplus fund of Treasury, provided no 
deficiency is incurred in any of appro- 
priations as result of such transfer _.___... 
Obligation See also, Appropriations, fiscal 
year. 
Civil defense contributions to States: 
Expenses incurred prior to Government 
commitments—authorization in sec. 
201 (i) of Federal Civil Defense Act, 
1950, to make contributions to States 
on basis of civil defense programs or 
projects approved by Administrator 
includes authority to make contribu 
tions upon Administrator’s approval 
where equipment was contracted for 
and purchased by State after date 
Federal appropriation became avail- 
able for such contribution but prior 
to Gov’ts. commitment to contribute 
to cost thereof; however, retroactive 
payments may not be made for obliga- 
tions incurred or expenditures made 
by States prior to date appropriation 
becomes available to make contribu- 
i elartin cia etnenia tease 
State’s acceptance of agreement as 
determining factor—appropriations 
made available to Federal Civil 
Defense Adm. for financial contribu 
tions to States for procurement of 
equipment, facilities, ete. pursuant 
to sec. 201 (i) of Federal Civil Defense 
Act of 1950, are legally obligated 


, 
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Obligation—C ontinued 
Civil defense contributions to States— 
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‘Postal operations” —Continued 


Continued Employment of substitutes—Continued 
on effective date of State’s accept- General appropriation for expenses 
ance of agreement setting forth necessary for postal operations not 


conditions under which contribution 
is made, and remain available for 
expenditure for two years following 
fiscal year or years for which appro- 
priated, even though contracts with 
suppliers—entered into by Govt. or 
State—for actual procurement are 
not executed during said fiscal year 


otherwise provided for in P. O. 
Dept. Appro. Act, 1952, is available 
for payment of compensation for 
replacements of any postmasters 
who are absent on official business 
of postal service, court or jury duty, 
or for required training duty as mem- 
ber of National Guard or Reserve 


OI nie ineaisinleciniahieeaneanieaeiansince 608 components provided ecompensa- 
interagency services—in view of last pro- tion for such replacements is ad, 
viso of sec. 1210, act of Sept 6, 1950, ministratively determined to be 
which restricts use of funds withdrawn expense necessary for posta! opera- 
from one appropriation for credit to I acid etal atin aecaiaaas 521 
another, under sec: 601 of act of June Reimbursement: 
30 1932, to period provided by appro- Interagency services: 
priating act order for work or service Accounting, ete procedure—collections 
placed by one agency with another no representing reimbursements for sal- 
longer obligates appropriation of order- aries of National Labor Relations 
ing agency in same manner as orders or Board employees loaned to other 
contracts placed with private con- agencies pursuant to act of June 30, 
tractors and therefore work or service 1932. are available for obligation and 
covering more than one fiscal year is to expenditure for personal services of 
be charged to appropriation for fiscal Board and should be credited to 
year in which work is performed or account administratively established 
service is rendered. _.................... 83 to record such expenditures. however 
Retroactive salary payments of transferred limitation on personal services con 
employees—employees in positions sub- tained in Board’s 1952 appropriation 
ject to increased eompensation amend- applies only to expenditures for per- 
ment to Classification Act of 1949 who sonal services of Board, which are 
transferred from one ageney to another, gross expenditures less salary reim 
or from one bureau to another within NID 0. snencamentiemenimanadan 190 
same department operating under Period of availability: 
separate appropriations, between ef Under last proviso of sec. 1210 of act of 
fective date of said amendment and Sept. 6 1950, which restricts use of 
date of its approval are to receive their funds withdrawn from one appro 
retroactive payments from agency or priation for credit to another pursu 
department authorized to obligate ant to sec. 601 of act of June 30, 1932, 
appropriations or funds which were to period provided by appropriating 
charged with employee’s salaries during act, reimbursement to agency for 
ported invelved........ccccccccesssccecese 4815 services performed for another, 
Post Office Department: where order is placed, service per- 
“Postal operations” : formed and reimbursement to multi 
Employment of substitutes: ple year appropriation all occur 
Annual and sick leave of absence with during one fiscal year, assumes life 
pay for postmasters of post offices of multiple year appropriation._.... 83 
of fourth class having been author- Under last proviso of sec. 1210, act of 
ized by sec. 6 of act of July 6, 1945, Sept. 6, 1950, which restricts use of 
expense of employing persons to funds withdrawn from one appro- 
act in lieu of such postmasters while priation for credit to another pursu- 
absent on Saturday, which is also ant to sec. 601 of act of June 30, 1932, 
holiday occurring within or at be- to period provided by appropriating 
ginning or end of period of annual or act, there is no distinction between 
sick leave may be made from appro- payments in advance and by way 
priation ‘Postal Operations” con of reimbursement for work per- 
tained in Post Office Dept. Appro. formed or services rendered by one 
Act, 1951, provided compensation agency for another, so that funds 
for replacements for such post- transferred to agency as reimburse- 
masters is administratively de- ment for such work or service are not 
termined to be expense necessary available for any period beyond that 
for postal operations.............-.- 33 provided by act appropriating funds. 83 





868 


INDEX DIGEST 


APPROPRIATIONS—Continued 
Reimbursement—Continued 
Justice Department: 


Legal services rendered for District oi 
Columbia—provisions in Dept. of Justice 
annua! appropriation acts requiring 
reimbursement by Dist. of Col. of 60 
percent of expenditures ‘or offices of 
U 8S. Attorney and U. 8S. Marshal for 
Dist. of Col., do not require reim- 
bursement of expenditures which are 
disbursed from appropriation “Sup 
port of United States Prisoners” by 
said U. 8S. Marshal 
charged exclusively with Federal 


for prisoners 


Psychiatric service rendered for District 


ot Columbia: 


Cost of psychiatric services rendered 


in criminal cases tried in Municipal 
Ct. of Dist. of Col. in name of U. 8. 
by U. 8S. Attorney pursuant to pro- 
visions of sec. 101, title 23, of Dist. of 
Col. Code is chargeable to Dept. of 
Justice appropriation “Support of 
United States Prisoners” only ap- 
propriation available for that pur- 
pose, and availability remains same 
whether services are rendered pur 
suant to motion of U. 8. Attorney, 
or on behalf of accused, or by order 


Provisions in Dept. of Justice annual 


appropriation acts requiring reim 
bursement by Dist. of Col. of 60 
percent of expenditures for offices o 
U. 8. Attorney and U. S. Marshal 
for Dist. 0. Col. are applicable to 
expenditures for psychiatric services 
rendered in criminal cases tried in 
Municipal Ct. of Dist. of Col. in 
name of U. 8. by U. 8. Attorney 
pursuant to sec. 101, title 23, of Dist. 
of Col. Code 


Provisions in Dept. of Justice annual 


appropriation acts requiring reim 
bursement by Dist. of Col. of 60 
percent of expenditures for offices of 
U. 8. Attorney and U. 8. Marshal 
for Dist. of Col. are applicable to 
expenditures for psychiatric services 
rendered strictly in Federa! cases in 
U. 8. Dist. Ct. for Dist. of Col., ‘or 
which payments are made from ap- 
propriation “Support of United 
States Prisoners’ pursuant to au- 
thority in act of Sept. 7, 1949 


Specific y general—Civil Defense—purchase 
of penicillin—in view of specific appropria- 


tion 


n Supplemental Appro. Act, 1952, 


making funds available for ‘‘all expenses 
necessary” for Civil Defense Program of 
Dist. of Col., there is no authority of law 
to charge any appropriation of Dist. of Col. 
Health Dept. for District’s share of cost of 
penicillin to be used for Civil Defense 
PG intinicngicincinnememnmnns 
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Transfers: 


Bet ween depart ments and establishments: 
Limitations: 
Restriction on appointments to vacant 


positions: 

In applying provisions of sec. 605 of 
Independent Offices Appro. Act, 
1952 restricting expenditure of 
funds for payment of compensa- 
tion o. employees appointed to 
positions becoming vacant during 
fiscal year 1952, to funds made 
available to Geological Survey by 
transfer there may be used com- 
posite personnel ceiling established 
on basis of individual ceilings cal 
culated by analysis of each source 


Inasmuch as advance of funds to 
working fund is subject to same 
restrictions in hands of performing 
agency as would be case if such 
funds were being used by advance 
ing agency, restriction in sec. 605 
of Independent Offices Appro. 
Act, 1952, upon use of appropriated 
funds for payment of compensa 
tion of employees appointed to 
positions becoming vacant during 
fiscal year 1952, cannot be defeated 
by transfer of funds to another 


Funds advanced or reimbursed from 
appropriations falling within ex 
ceptions to provisions of sec. 703 
of Labor- Federal Security Appro. 
Act, 1952, prohibiting expenditure 
of funds for payment of compensa 
tion of employees appointed to 
positions becoming vacant during 
fiscal year 1952, may be expended 
without regard to limitations of 
sec. 703 except with respect to re- 
imbursable transactions related to 
appropriations subject to restric 


Provisions of sec. 703 of Labor-Fed- 
eral Security Appro. Act, 1952, 
prohibiting expenditure of funds 
for payment of compensation of 
employees appointed to positions 
becoming vacant during fiscal 
year 1952, attaches to appropria- 
tions of Federal Security Agency 
not otherwise excepted by section 
and fact that appropriations used 
in contravention of sec. 703 sub- 
sequently may be reimbursed is 
not controlling—in reimbursable 
transactions it is presence or 


absence of restriction upon ap- 
propriation immediately used to 
pay compensation attached to 
position that primarily determines 
its availability........ eeceesesesce 
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Transfers—C ontinued 


Between departments and establishments 


—Continued 
Period of availability: 

In view of last proviso of sec. 1210, act 
of Sept. 6, 1950, which restricts use 
of funds withdrawn from one ap- 
propriation for credit to another, 
under sec. 601 of act of June 30, 1932, 
to period provided by appropriating 
act, order for work or service placed 
by one agency with another no 
longer obligates appropriation of 
ordering agency in same manner as 
orders or contracts placed with 
private contractors and therefore, 
work or service covering more than 
one fiscal year is to be charged to 
appropriation for fiscal year in 
which work is performed or service 
Ns ctrengae conetsnoneeenas 

Under last proviso of sec. 1210 of act 
of Sept. 6, 1950, which restricts use 
of funds withdrawn from one ap- 
propriation for credit to another 
pursuant to sec. 601 of act of June 30, 
1982, to period provided by approp- 
priating act, reimbursement to 
agency for services performed for 
another, where order is placed, 
service performed and reimburse- 
ment to multiple year appropriation 
all oceur during one fiscal year, 
assums life of multiple year appro 
I icctnnaient ceugebel Soaeadpien 

Preparation and routing of documents: 

Acctg. Sys. Memo. 9—Second Rev., 
Supp. 2—Rev., Apr. 14, 1952___... 

Acctg. Sys. Memo. 9—Second Rev., 
Supp. 6, June 10, 1952............. 

Working funds adjustments—Acctg. 
Sys. Memo. 22, June 10, 1952_____._- 
Within departments or establishments— 
Working Capital Funds—Navy Man- 
agement Fund, 1951, established by sec. 
406 of National Security Act, as 
amended, is appropriation within 
meaning of term “any appropriations” 
as used in sec. 405 of act establishing 
Working Capital Funds by transfer 
thereto of unexpended balances of any 
appropriations of military departments 
not carried to surplus fund of Treasury, 
provided no deficiency is incurred in 
any of appropriations as result of such 
iat acti ba emilee aad ainieeh ena nans 
Working Capital Funds—Navy Management 
Fund, 1951--Navy Management Fund, 
1951, established by sec. 406 of National 
Security Act, as amended, is appropriation 
within meaning of term “any appropria- 
tions” as used in sec. 405 of act establishing 
Working Capital Funds by transfer 
thereto of unexpended balances of any 
appropriations of military departments 
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not carried to surplus fund of Treasury, 
provided no deficiency is incurred in any 
of appropriations as result of such transfer_ 


BIDDERS: 


Deposits—Furnishing deficiencies—cffect 
on contract awards. See Bids, acceptance 
or rejection, security furnishin) deficiencies. 


BIDS: 


Acceptance or rejection: 
Acceptance of other than lowest: 
Bidder qualifying as small business 
concern: 

Contracts may be awarded to small 
business firms by negotiation, under 
sec. 2 (c) (1) of Armed Services Pro- 
curement Act, 1947, and under sec. 
302 of Federal Property and Admin- 
istrative Services Act, 1949, upon 
proper determination by Agency 
head that award is necessary in 
public interest or when such action 
is supported by determination under 
Defense Production Act, 1950, as 
amended, that award is in interest 
of mobilizing Nation’s productive 
capacity or national defense program 
capacity or national defense pro 
gram, even though bids are first 
solicited and said negotiation with 
small business concern results in 
higher price than otherwise obtain- 


Where pursuant to sec. 714 (f) (2) of 
Defense Production Act of 1950, as 
amended, joint determination is 
made by Small! Defense Plants Adm. 
and contracting procurement agency 
that award of contract to small 
business concern is in interest of 
mobilizing Nation’s full productive 
capacity or national defense pro- 
gram, procuring agency properly 
may contract with small business 
concern at higher price than other- 
wise obtainable, but only to extent 
determined necessary to give small 
business concerns fair proportion of 
total of Govt. purchases and con- 


Security furnishing deficiencies.— Armed 
Services Procurement Act of 1947 and 
Armed Services Procurement Regs., pro- 
viding that award of contracts shall be 
made to responsible bidder whose bid 
conforms to invitation for bids, are not 
intended to deprive Govt. contracting 
officers of right to waive informalities in 
bids, however, correction of deficiency 
in failing to furnish bid bond should be 
permitted only after investigation which 
establishes clearly that deficiency was 
due solely to oversight or some other ex- 
cusable cause and not due to contractor’s 
inability to obtain bid bond because of its 
financial status or some similar reason... 
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BIDS—Continued 


Acceptance oer -ejection—Continued 

Union labor employment—employment of 
union tabor by Govt. contractors is not 
required by statute, and therefore, there 
is no legal justification for rejection of 
lowest bid received solely because low 
bidder may not employ union labor .... 

tnformalities— waiver See Bids, acceptance 
or rejection. 
Mistakes: 

Correction—evidence of error—exception 
to general ruie that bids may not be 
changed after time fixed for opening 
which permits correction of bid upon 
sufficient evidence to establish that 
bidder actually intended to bid amount 
other than shown in bid where contract 
ing officer is on notice of probable error 
prior to acceptance does not extend to 
recaiculation or changing of bid without 
conclusive proof as to amount of intended 


Execution of contract after allegation of 
error—contract for construction of stor 
age building. executed by contractor 
after he alleged error in bid not out of 
line with other bids under which con- 
tractor unequivocaily agreed to furnish 
materials and perform work for price 
quoted therein is presumed, in law, to 
express final understanding o! parties 
and contract may not be modified on 
basis of alleged error to provide for in- 
crease in contract price ................ 

Modification—after opening of bids—changes 
involving price, quantity. quality, and 
liability—bidder may not change provision 
in bid subsequent to opening of bid if 
provision is materia! and in any way af- 
fects price, quality. quantity, or limits 
bidder’s liability for delays or for failure 
to perform so that warranty in bid as to 
quality of articles to be furnished may not 
be amended by bidder subsequent to open 





greater than contemplated—supplier’s price 
increase—responsibility for preparation 
and submission ot bid is upon bidder, 
which includes ascertaining exact cost of 
any supplies to be obtained from its sup 
plier, and therefore, bid may not be dis- 
regarded or corrected on basis that bidder’s 
supplier increased prices after submission 


BOARDS AND COMMISSIONS: 

National Capita! Sesquicentennial Commis- 
sion—authority to obligate funds—theatri- 
cal production expenditures—while legisla 
tive history of Supp. Appro. Act 1950, 
appropriating funds for expenditure by 
National Capitai Sesquicentennial Com. 
in accordance with act of July 18, 1947 and 
May 31, 1949. indicates that substantial 
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Continued 
portion of such funds were to be used as 
capital cushion for Freedom Fair, limita- 
tion to that effect was not contained in 
said appropriation act, accordingly balance 
of appropriated funds is available for ex 
penses reasonably necessary or incident 
to production of drama “Faith of Our 
Fathers”’ for third season _................ 
National Labor Relations Board—press re- 
lease functions—sta.utory publicity and 
propaganda prohibition—publicity or prop- 
aganda prohibition contained in sec. 702 
of Labor-Federal Security Appro. Act, 
1952, is not for application to functions of 
National Labor Relations Board which 
deal with dissemination to general public, 
or to particular inquirers of information 
reasonably necessary to proper administra- 
tion of laws duty for enforcement of which 
falls upon Board; however, employment 
of more than four persons at any one time 
in preparation of press releases which do 
not relate primarily to work of Board is 
prohibited under said section............. 
National Minerals Advisory Council—statu- 
tory creation authority requirement—act of 
May 16, 1910, establishing Bur. of Mines, 
contains specific authority to conduct in- 
quiries and investigations in mineral 
industries and also provides for appoint 
ment of professional personnel for those 
purposes, thus refuting necessity for crea 
tion by Sec. of Interior of National Min- 
erals Advisory Council to perform said 
inquiries and investigations, and there- 
fore, prohibition in 31 U.S.C. 673, against 
use of public funds for creation of any coun- 
cil not specifically authorized by law, 
precludes payment of any expenses of 
National Minerals Advisory Council 27 
SP TE cniientivtieninnadtnintiodcus 
War Claims Commission—checks payable 
to missing interned or captured persons— 
deceased payees—claims jurisdiction— 
checks in payment of claims filed by in 
terned American citizens and prisoners of 
war for detention benefits under sec. 5 (d) 
and 6 (c) of War Claims Act of 1948, as 
amended, which are delivered but not ne- 
gotiated by payees prior 0 death do not 
become assets of payees’ estates and are 
not required to be transmitted to GAO 
for settlement under sec. 305 of Budget 
and Accounting Act of 1921, as amended, 
but may be canceled and claims for pro- 
ceeds thereof settled by War Claims Com. 


BONDS: 


Bid: 
Furnishing deficienc es—aflect on con 
tract awards. See Bids, acceplance or 


rejection, security furnishing deficiencies. 
Surety’s 
liability. 


liability. See Bonds, surety, 
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BONDS— Continued Page | CERTIFICATES: 


Page 
Government: Retroactive compensation pay ments: 
Savings bonds: Employees in military service—certificate 
Purchase by payroll deductions: of military establishment furnishing cur- 
Salary receipt form—proposed use of rent address of former employee and 
blanket form of receipt for salary evidence that he was in military service 
and release from claim in purchase of on Oct. 24, 1951, may be accepted as basis 
U. 8. Savings Bonds by employee for payment by former employing 
in name of another person through agency of any retroactive compensation 
payroll deductions will furnish ade- increase which may be due, under Clas- 
quate acquittance to Govt. for pay- sification Act of 1949, as amended to 
ment to employee of portion of his employee who was separated from his 
salary represented by payment in position subsequent to effective date of 
bonds and eliminate receipt for sal- act for purpose of entering military 
ary now required each time bond is I cecendianacadicnnieireittinenienens 226 
issued. 21 C. G. 942, modified ..... 5 Retired personnel—certificates of Civil 
Status as unpaid compensation—al- Service Com. furnishing addresses of 
though person who is continued on retired employees and evidence that 
rolls of agency without Presidential they were on retirement rolls on Oct. 24, 
extension after reaching compulsory 1951, are not required in support of pay- 
retirement age occupies status of ments of retroactive compensation in 
de facto employee and may retain creases, under Classification Act of 1949, 
compensation actually paid, such as amended, to employees who were 
person is not entitled to refund of retired subsequent to effective date of 
deductions for savings bonds, which act, in cases where determination of such 
represents unpaid compensation for facts may be made upon basis of admin- 
de facto period; neither does said per- istrative records. .....-...-------------- 226 
son accrue annual leave during de Vouchers invoices etc.—vendor’s certif- 
facto period so as to be entitled to icate—open-market purchases—where 
) lump-sum payment_-.......-------- 262 open-market purchases not in excess of 
i on $500 mo mit oe mone ie prior 
: to purchase it is sufficient that payment 
mame aeeeeenees vouchers be accompanied by simplified 
surety on bid bond sccompenying bid vendor’s certificate approved by Comp 
ts fied upon bidder’s refusal to enter troller General May 1 1950 29 Comp. 
: tute: teneel eemaet: tentenel th: eee Gen. 574, which eliminates requirement 
though contract by its express soe adi of certificate by vendor that prices claimed 
not binding until formally approved by pe im encess of these charged general 124 
RT GIG ind cc iventttencsctncace Ge rene eee soe ee eee 
Subrogation: CERTIFYING OFFICERS: 
Sureties rights v. U. S. set-off rights.— Liability—relief. See Certifying Officers, 
rights of sureties, who complete work oie 
of defaulting contractor, to retained a . 
percentages and unpaid progress esti- ee ee ca cee 
mates earned by contractor prior to ously certify vouchers resulting in over- 
default are derived primarily from payments of compensation to former 
sureties subrogation to rights of eon- employees may not be relieved from 
tractor and are inferior to Govt’s. responsibility for overpayment by plac- 
right of set-off for independent debt of ing of caveat against funds to former 
contractor however, Govt. may by employees credit in Civil Service Retire- 
agreement reimburse surety for com- — — paasorned — — a 
pletion esste out of cach fends... 103 excess of overpayment however, where 


such officers did not know and by rea- 
sonable diligence and inquiry could not 
have ascertained that overpayments 
were involved relief for erroneous certi- 
fications may be granted under provi- 
sions of sec. 2 of act of Dec. 29, 1941__... 17 
Debt satisfaction by caveat against dehtor’s 
retirement funds—certifying officers who 
erroneously certify vouchers resulting in 
overpayments of compensation to former 
employees may not be relieved from 
responsibility for overpayment by plac- 


Military, naval etc., personnel: 


Enlistment allowance. 
enlistment allowance, 


See Gratuities, 


Reenlistment bonus. See Gratwilies, re- 
enlistment bonus. 


BOOKS, PERIODICALS AND 
NEWSPAPERS: 


Newspapers—advertising. See Advertising, 
newspapers. 
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CERTIFYING OFFICERS—Con 
Relief—Continued 

ing of caveat against funds to former 
employees credit in Civil Service Re 
tirement and Disability Fund which 
are in excess of overpayment however, 
where such officers did not know and by 
reasonable diligence and inquiry could 
not have ascertained that overpayments 
were involved relief for erroneous certi- 
fications may be granted under provi 
sions of sec. 2 of act of Dec. 29, 1941___-- 
Error detection requirement—lack of dili- 
gence and ‘nquiry—failure to obtain 
advance Comptroller Genera’ decision— 
certifying officer who accepted advice 
and instruction of administrative officer 
in making payment for annual leave 
erroneously credited employee rather 
than exercise right granted under sec. 3 
of act of Dec. 29, 1941, to apply to Comp 
troller General for decision on doubtful 
question of law which would have pro- 
tected him from unlawful payment may 
not be relieved of responsibility under 
sec. 2 of act for erroneous payment on 
basis that he did not know or by exercise 
of reasonable diligence and inquiry could 
not have ascerta.ned actual facts........ 


CHECKS: 


Cancellation—revised procedure— Acctg. 
Sys. Memo. 24, June 16, 1952.............. 
List of checks dra wn—forms and procedure— 
Acctg. Sys. Memo. 8, Supp. 2 Apr. 23 


Payees—deceased. See Decedents’ Estates, 
checks. 


CIVIL SERVICE COMMISSION : 


Loyalty investigations—procurement of in- 
formation from State police records—in 
performance of its functions under Federal 
loyalty program, established by E. O. No 
9835, requiring investigation of records, 
including searching of police records of 
applicants for and appointees to Federal 
service, Civil Service Com. may not assign 
employees to State police headquarters to 
work under State supervision in conduct of 
such investigations, but may procure 
required information from State by con 
tract providing for payment oi reasonable 
A 


CLAIMS: 
Assignments: 
Contracts: 

Exemption of assigned contract payments 
from set-off—See Set-off, contract pay- 
ments, assignments, exemption from 
set-off. 

Permissible assignees—partnership en- 
gaged in financing transactions— 
partnership engaged in financing small 
and undercapitalized businesses either 
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Assignments—Continued 

Contracts—C ontinued 
through loans or direct purchase and 
resale that loaned money to con- 
tractor to assist in performance of 
Govt. contract may be considered 
proper assignee under Assignment of 
Claims Act of 1940, and therefore, 
entitled to receive amounts to become 
due under contract which have been 
assigned to said partnership-.-_..-..... 
Set-off. See Sef-off, contract payments, 
assignment. 
Burden of proof. 

support. 

Evidence to support—cla'mant’s respon- 
sibility—carrier, submitting claim for addi- 
tional transportation charges on shipment 
of cartridges and small arms, who is unable 
to furnish check number or other data 
sufficient for administrative office to 
identify payment record fails to meet 
burden of proof placed upon it as claimant 
to furnish evidence satisfactorily establish- 
ing its claim. and therefore, said carrier 
may not be allowed additional charges 
claimed in supplemental bill 
Settlements. 
settlements. 


See Clarms eridence to 


See General Accounting Office, 


CLASSIFICATION : 


Allocation or reallocation of positions: 
Salary changes: 
Higher grades: 

Inasmuch as allocations or realloca- 
tions oi positions to higher grades 
are considered promotions within 
purview of sec. 802 (b) of Classifica- 
tion Act of 1949, employee whose 
position is reallocated to higher grade 
is entitled to have his salary rate 
fixed at lowest rate in higher grade 
which exceeds his previous rate in 
lower grade from which advanced by 
SOS SIGE. ccc nttadsenbennsve 

Employees subject to Classification 
Act of 1949 occupying non-competi- 
tive positions which are reallocated 
upward to next higher grade—there 
being no positions in normal 
lines of promotions in grades im- 
mediately below those of reallocated 
position—are not precluded by sec. 
1310 (c) of Supplemental Appro. Act 
of 1952—commonly referred to as 
Whitten Rider—from receiving com- 
pensation applicable to reallocated 
positions, even though less than one 
year has elapsed since employees 
received promotions to respective 
na 

Periodic within-grade advancement 


waiting period—employee whose posi- 
tion was tentatively allocated to 
higher grade, later allocated by cen- 





Page 


340 





INDEX DIGEST 


CLASSIFICATION —Continued 


Allocation or reallocation of positions—Con. 
Salary changes—Continued 
tral office to lower grade and again 
allocated finally to higher grade and 
who performed duties of grade may 
have waiting period for his within- 
grade salary advancement computed 
from time of tentative allocation...... 


Saved compensation: 

Civil Service Com. is authorized under 
Classification Act of 1949 to promul- 
gate regulation saving to employees 
Salaries attached to positions real- 
located downward, where employees 
occupied positions on effective date of 
title VI of act—establishing basic 
compensation -chedules—which im- 
mediately prior to such date were 
subject to Classification Act of 1923, 
as amended and which were initi- 
ally allocated to any of grades of 
Classification Act of 1949 and there- 
after reduced so long as such em- 
ployees remain in same positions 
which they occupied on effective 
date of title VI of act............... 


Continuous retention of position 
requirement: 

Civil Service Com. regulation, pro- 
mulgated pursuant to Classifica- 
tion Act of 1949, saving to em- 
ployees salaries attached to posi- 
tions reallocated downward is ap- 
plicable only so long as such em- 
ployees remain in same positions 
which they occupied on effective 
date of title VI of act, and there- 
fore, where employee, whose rate 
of compensation is saved under 
regulation, ceases to occupy posi- 
tion of which he was incumbent 
on effective date of title VI of act, 
and thereafter is restored to such 
position, his rate of compensation 
must be reduced to that otherwise 
provided for grade in which his 
position is allécated............... 


Under saved compensation provi- 
sion of Federal Employees Pay 
Regs. saving to employees salaries 
attached to positions reallocated 
downward, employees who oc 
cupied positions which were real- 
located downward subsequent to 
effective date of title VI of Clas- 
sification Act of 049, are entitled 
to saved pay benefits of regulation 
only if they continue to occupy 
ee 

Simultaneous within-grade advance- 
ment—employee whose position is 
reallocated to higher grade on same 
date he becomes eligible for within- 
grade advancement under provisions 
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Allocation or reallocation of positions—Con. 
Salary changes—Continued 
of sec. 701 (a) of Classification Act of 
1949, as amended, is entitled to have 
said within-grade advancement in- 
cluded in his existing rate of basic 
compensation in fixing under sec. 802 
(b) his basic rate of compensation for 
DO SE. 0 icenccuntistciadinbiimine 
Exemptions. See Appointments, Civil Sero- 
ice laws and Classification Act exemptions. 


CLOTHING: 


Uniforms—Naval Reservists—allowances— 
Regular Navy officer, commissioned pur- 
suant to act of Aug. 13, 1946, as amended, 
who was not selected for retention as per- 
manent officer of Regular Navy and who, 
upon termination of his original commis- 
sion and acceptance of appointment as 
officer in Naval Reserve, was continued 
on active duty for limited period pending 
receipt of orders separating him from his 
Regular Navy status, is not entitled to 
uniform gratuity authorized by sec. 302 of 
Naval Reserve Act of 1938. upon first re 
porting for active duty as Reserve officer_ 


COLLECTIONS: 


Accounting, disposition, etc.: 
Appropriations, funds, etc.—adjustment 
procedure—Acctg. Sys. Memo. 9—Sec- 
ond Rev., Supp. 4, Nov. 16, 1951_-...... 
Civil Service Retirement and Disability 
Fund Receipts—procedure—Acctg. Sys. 
Memo. 20, Dec. 21, 1951.........---.-.- 
Special Trust. Revolving and Deposit 
Fund Collections procedure: 
Acctg. Sys. Memo. ”, Supp. 1, Sept. 18, 


i eco nsd cbiletichideotetaeciine 

Acctg. Sys. Memo. 17, Supp. 2, Dec. 21, 

ION, scchhadtntinainenanaiee 
COLLEGES, SCHOOLS AND UNT- 


VERSITTES: 

Tuition—Special traini 
employees—appropriation availability— 
appropriation ‘Salary and Expenses, 
Forest Service” is available for payment 
of expenses incurred by employee of Forest 
Service in attending course of instruction 
of brief duration at university for training 
in identification and grading of hardwood 


for officers and 


lumber incident to his official duties.... 
COMPENSATION: 
Additional: 
Night work See Compensation, night 
work. 


Veterans Administration medical person- 
nel—the 25 percent allowance in addi- 
tion to compensation, authorized under 
sec. 4 (b) of Classification Act of 1949, 
as amended, for medical, surgical and 
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COMPENSATION — Continued 
Additional—C ontinued 


denta! specialists in Dept. of Medicine 
and Surgery. Veterans Adm. is to be 
computed upon basic compensation of 
such employees as increased by sec. 4 (a) 
of act, subject to $12,800 per annum ag- 
gregate limitation prescribed therein... 


Aggregate limitation: 

Compensation to be included—allowances 
and differentials—cost-of-living allow- 
ance for judicia! positions outside U. S.— 
payment of differential (cost of .iving 
allowance) to law clerks of U. S. Dist. 
Ct. for Dist. of Hawaii under 28 U.S.C. 
604 (a) (5) which authorizes Dir., Ad 
ministrative Office of U. S. Cts., to fix 
compensation of law clerks and other 
employees of court whose compensation 
is not otherwise fixed by law is to be 
regarded as ‘‘additional compensation ” 
and therefore, must be considered in 
computing aggregate compensation 
limitation that may be paid to secre- 
taries and taw clerks of judges under 


Judiciary Appro. Act of 1952, as 
SUG os sicicincticcedncemenintieimatcne 
Part-time positions—retroactive salary 


payments—employees performing part 
time duties in classified positions under 
excepted appointments subject to Civil 
Service Reg. 6.101 are compensated in 
accordance with rates prescribed in 
Classificat.on Act of 1949. as amended, 
and while retroactive increase provided 
by amendatory act of Oct. 24 1951, has 
effect ot causing such employees to re 
ceive compensation in excess of $900 per 
annum. limitation prescribed for except 
ing their positions from competitive 
system, such excess is not to be con- 
sidered as depriving employees oi retro- 
active increase in compensation author 
ized by amendatory act................ 


Appropriation availability See Personal 
services, appropriation availability. 


Automatic—civilian employees. See Com- 
pensation, periodic within-grade advance- 
ments. 


Classificat.on. 
Deductions: 


See Classification. 


Outside earnings of suspended employees 
restored to duty—in making payment ol 
compensation for periods of employee’s 
unjustified suspension from _ service 
under act o. Aug. 24, 1948, as amended 
by act of June 10, 1948, deductions for 
earnings through other employment 
during period involved are not for 
transfer to miscellaneous receipts but 
should remain to credit of saiary ap 
propriation trom which paymen. is 
RE condemiinnennineseimersesonene oo 
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Deductions—C ontinued 
Purchase of Government bonds. See 


226 


466 


314 


318 


Bonds, Government, savings bonds, pur- 
chase by payroll deductions. 
Taxes. See Tares. 
De facto officers and employees. See Offi 
cers And Employees, de facto. compensation. 


Demotions. See Compensation, reduction. 
Differentials. See Allowances and differ- 
entials. 


Discharges and dismissals: 
Compensation for period between separa- 
tion without cause and reinstatement: 
Actual restoration to duty requirement— 
employee who successfully appealed, 
under sec. 14 of Veterans’ Preference 
Act of 1944, his separation in reduction 
in force, and who declined to accept 
position administratively offered for 
reason that position was not grade to 
which he was entitled under Civil 
Service Commission’s recommenda- 
tion for his restoration to duty, may 
not be considered as having been re- 
stored to duty within meaning of 
“back pay” provisions of sec. 6 (b) (2) 
of act of June 10, 1948, so as to be en- 
titled to compensation for period of 
improper removal. . _. . sia eiaihaes 
Reduction in force demotion constitut- 
ing discharge—transfer by employee 
to position in lower grade, to avoid 
separation by reduction in force, does 
not constitute removal from service 
within “back pay” provisions of act 
of Aug. 24, 1912, as added by act of 
June 10, 1948, so as to entitle said em- 
ployee to difference in salary between 
position held prior to transfer and 
lower grade position to which trans- 
ferred_._.. _ a 
District of Columbia employees. See Dis- 

trict of Columbia. 
Double: 

Additional fee-basis employment—Gal- 
linger Hospital physician employed on 
fee basis—payment of fees from appro- 
priated unds for service rendered on 
behalf of U. 8.. in separate cases, by 
psychiatrists employed at Gallinger 
Hospita! does not constitute violation of 
dual compensation statutes ie 

Concurrent retired and civilian service pay: 
Enlisted men retraoctively advanced to 

commissioned rank on retired list— 
retired enlisted man of Navy who is 
advanced on retired list, retroactively 
to date of his retirement, to commis 
sioned rank pursuant to provisions of 
act of July 24, 1941, as amended, is not 
subject to restrictions of sec. 212 of act 
of June 30, 1932, as amended, prohibit 
ing receipt of civilian compensationand 
retired pay in excess of combined rate 
of $3,000, prior to date of order retro- 
actively advancing him on retired list. 
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COMPENSATION—Continued 
Double—Continued 


Page | COMPENSATION—Continued Page 
Double—Continued 


Concurrent retired and civilian service 


pay—Continued 
Part time, intermittent, or “when 


Concurrent retired and civilian service 


pay—Continued 
receives retirement salary provided 


actually employed” employment: under act of Apr. 1, 1942, is not pro- 
Consultants, experts, board members hibited by dual compensation and 
ete.: employment statutes from accepting 


Provisions of see. 212 of Economy 
Act, as amended, limiting to $3,000 
per annum combined rate of re 


compensation as employee of State or 
municipal government or agency 
having no connection with Federal or 


tired pay and civilian compensa- ee eee 505 
tion which may be received by Leaves of absence: 
retired officer holding civilian Concurrent employment while on leave 
position, are applicable in case of without pay—employment by Con- 
retired naval officer intermittently gressional Committee—employee on 
employed as consultant on time leave without pay from Govt. agency 
basis, only on days he reeeives may be employed by temporary Con- 
compensation for his civilian posi- gressional Committee without contra- 
tion, and on all other days, includ- vening act of July 31, 1894, as amended, 
i ing Saturdays Sundays, and holi- prohibiting persons whose annual com- 
i days, when he is not performing pensation in one office amounts to 
civilian duties he is entitled to $2,500 dollars or more from holding an- 
retired pay-...------------------- 126 other office to which compensation is 
Provisions of sec. 212 of Economy attached unless specifically authorized 
Act, as amended limiting to $3,000 ee ae eee 414 
par enmum combined ente.<f 80 Scholarship allowance and compensa- 
tired pay and civilian compensa 
tion which may be received by re- tion for agency duties—employee who 
tired officer holding civilian office — qantas cangeee tae ef une 
; : from his position to accept scholarship 
or position, are applicable in case 
of retired officer who is appointed of limited duration, awarded by Dept. 
iain ol iitinaek. 0 ity of State and Board of Foreign Scholar- 
: . ships pursuant to act of Aug. 1, 1946, 
Training Com. at per diem rate of 
: and who during leave of absence re- 
pay when actually working and - 
therefore, such officer is not en- ceived payment fir swap survey — 
titled to receive his retired pay on ducted for his agency while drawing 
those days he is in receipt of com- allowance under scholarship is not to 
: . be considered as having violated any 
pensation for service as member of ; 
eiiahialeiiiiedianei ct 150 of dual employment or compensation 
Retired judges holding federal posi- Pron yeonemenecysnscaewenemrunne “ 
tions—in view of dual compensation Retainer pay and training duty pay—re- 
restriction in act of Aug. 29, 1916, as tainer pay granted sec. 9 (a) of Aug. 13, 
amended, judge of Municipal Court of 1946, to assist Naval Reserve officers to 
Appeals of Dist. of Col. who receives complete their education under Navy 
retirement salary provided under act auspices is not ‘‘retainer pay’’ within 
of Apr. 1, 1942, may not in addition purview of that term as used in sec. 10 
thereto receive compensation attach- of act of Aug. 2, 1946, prohibiting con- 
ing to position or office with Federal current receipt of monetary benefits for 
Govt. nor may he waive retirement disability or age as result of prior military 
salary for purpose of accepting said service and pay and allowances for active 
CMDR sicicsiccctesciccaccences 505 duty in another capacity, and therefore, 
Retired judges holding positions with officer may receive concurrently retainer 
international organizations—Judge of pay under said sec. 9 (a) and pay for 
Municipal Court of Appeals of Dist. inactive duty training or active duty for 
of Col. who receives retirement salary training.....---..---------------------- 249 
provided under act of Apr. 1, 1942, may Retired judges holding territorial govern- 
accept compensation as employee of ment positions—in view of dual com- 
international agency, sueh as United pensation restriction in act of Aug. 29, 
Nations, International Bank for Re 1916, as amended, judge of Municipal 
construction and Development or Court of Appeals of Dist. of Col. who 
International Labor Organization, receives retirement salary provided 
without violating dual compensation under act of Apr. 1, 1942, may not in 
and employment statutes__........... 505 addition thereto receive compensation 
Retired judges holding State, municipal, of position of office with territorial gov- 
ete., positions—Judge of Municipal ernment such as Alaska, Virgin Islands, 
Court of Appeals of Dist, of Col. who Puerto Rico or Hawaii. ................ 505 
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INDEX DIGEST 


Holidays. See Sundays and Holidays, 
compensation. 

Increases: 
Classified positions: 


Civil Service Commission classification 
determination—temporary employees 
of Dept. of Labor whose salaries are 
paid from appropriation for revision 
of Consumers’ Price Index which 
vests authority in Sec. of Labor to fix 
compensation of employees engaged 
upon such work without regard to 
civil service and classification laws, but 
who for administrative reasons are 
regarded as occupying classified posi- 
tions, are not entitled to increase in 
compensation authorized by increased 
compensation amendment to Classi- 
fication Act of 1949, in absence of final 
determination by Civil Service Com. 
that such employees occupy positions 
subject to said 1949 act..........-.-. 

Computation: 

Employees receiving rate above new 
maximum scheduled rate: 
Employees who on enactment date 
of increased compensation amend 
ment to Classification Act of 1949 
are receiving rate of pay between 
maximum scheduled rate and 
first longevity step for grade of 
their positions are to have their 
salary advanced, under sec. 1 
(b) (2) (A) of act, to first longevity 
rate of their grade, and must 
complete three years of contin- 
uous service at that rate before 
becoming eligible for advance- 
ment to second longevity rate.. 
Under sec. 1 (b) (2) (B) of increased 
compensation amendment to 
Classification Act of 1949 provid- 
ing for increase in compensation 
only in those grades which have 
longevity steps, employee who is 
receiving rate of pay above maxi- 
mum scheduled rate of grade in 
which there are no longevity steps 
is not entitled to adjustment in 
his compensation................. 
Employee whose unclassified posi- 
tion was classified under Classi 
fication Act of 1949 in grade with 
no longevity step and whose rate 
of pay, which was above maxi- 
mum scheduled rate of grade was 
saved under sec. 1105 (b) of act, is 
not entitled to salary adjustment 
under sec. 1 (b) of increased com- 
pensation amendment of Oct. 24, 
1951, to act; however, as em- 
ployee’s saved salary is less than 
new maximum scheduled rate 
established by said amendment 
for grade he is entitled from effec- 
tive date thereof to be advanced 


Page ; COMPENSATION —Continfled 


166 


166 


Increases—C ontinued 
Classified positions—C ontinued 


Compu tation—Continued 
Employees receiving rate above new 
maximum scheduled rate —Con. 
to higher salary step under within- 
grade promotion provisions of 
sec. 701 of act, as amended___---. 
Overtime, night differential. foreign 
or territorial allowances, etc., during 
retroactive salary period—under 
increased compensation amendment 
to Classification Act of 1949, em 
Ployees who between effective date 
of amendment and its approval 
received overtime compensation, 
night differential and foreign or 
territorial cost of living allowances 
based on percentage of gross basic 
pay must have their status for pay 
purposes reconstructed and neces- 
sary adjustments made to reflect 
net results had amendment been 
applied currently at time compen- 
a ae 
Down-graded employees covered by 
saved pay regulations—under in- 
creased compensation amendment to 
Classification Act of 1949 employee 
whose position was down-graded but 
whose salary was saved in accordance 
with sec. 25.103 (e) of Federal Em- 
ployees Pay Regs. is entitled to in- 
creased rate for his position, so that 
his salary rate would be increased by 
operation of law to corresponding 
scheduled rate shown in amended pay 
a rs ei cecce 
Employees in unclassified positions: 
Retroactive compensation provision 
of increased compensation amend- 
ment to Classification Act of 1949 
for those classes of employees occupy- 
ing positions compensation and 
standards of which are fixed by 
Classification Act, does not apply 
to employees of Bur. of Census 
occupying ungraded positions sal- 
aries of which are authorized by 
statute to be fixed administratively, 
even though compensation schedules 
of Classification Act have been 
adopted for such employees...... 
Temporary employees of Dept. of 
Labor whose salaries are paid from 
appropriation for revision of Con- 
sumers’ Price Index which vests 
authority in Sec. of Labor to fix 
compensation of employees engaged 
upon such work without regard to 
civil service and classification laws, 
but who for administrative reasons 
are regarded as occupying classified 
positions, are not entitled to increase 
in compensation authorized by in- 
creased compensation amendment 
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COMPENSATION—Continued 


Page | COMPENSATION—Continued Page 
Increases—Continued Increases—Continued 
Classified positions—Continued Heads of Departments and Agencies— 
Employees in unclassified positions—Con. Continued 


to Classification Act of 1949, in 
absence of final determination by 
Civil Service Com. that such em- 
ployees occupy positions subject to 
GEE. Te, Biiemenecerenesemesen> 


Heads of departments and agencies: 

Administrative Assistant Secretary of 
Interior—position of Administrative 
Assistant Sec. of Interior, which was 
created and placed under classified 
civil service pursuant to Reorganization 
Act of 1949 with annual salary rate 
fixed at $14,000 per annum—salary 
rate which happens to coincide with 
rate established for classification 
act grade—is not subject to Classi- 
fication Act of 1949, as amended, and 
therefore, salary rate prescribed for 
said position may not be increased 
under 1949 act, as amended_-..... 
Public Printer and Deputy Public 
Printer—salaries of Public Printer 
and Deputy Publie Printer which 
were fixed at $15,000 per annum and 
$14,000 per annum, respectively by 
act of Oct. 15, 1949, are not affected 
by salary increases authorized by 
either title I of Second Supplemental 
Appro. Act, 1950, or by sec. 2 (a) 
of act of Oct. 24, 1951, to be paid 
certain other employees of legislative 
branch of Govt 
Retroactive salary 

Compensation, 
salary payments. 


Unclassified position changed to classi- 
fied—saved pay less than new maxi- 
mum scheduled rate—employee whose 
unclassified position was classified un- 
der Classification Act of 1949 in grade 
with no longevity step and whose rate 
of pay, which was above maximum 
scheduled rate of grade, was saved 
under sec. 1105 (b) of act, is not en- 
titled to salary adjustment under sec, 
1 (b) of increased compensation amend- 
ment of Oct. 24, 1951, to act; however, 
as employee's saved salary is less than 
new maximum scheduled rate estab 
lished by said amendment for grade he 
is entitled from effective date thereof, 
to be advanced to higher salary step 
under within-grade promotion provi- 
sions of sec. 701 of act, as amended_.. 

Heads of Departments and Agencies: 

District of Columbia Rent Control Ad- 
ministrator—provisions of sec. 2 of act 
of Oct. 25, 1951, authorizing Dist. of 
Col. Commissioners to grant addi- 
tional compensation to employees of 
Dist. of Col. whose compensation is 


payments. See 
increases, retroactive 


359 


fixed and adjusted from time to time 
by wage board, or whose compensa- 
tion is fixed without reference to Clas- 
sification Act of 1949, as amended, or 
whose compensation is limited or fixed 
specifically by provisions of Dist. of 
Col. Appro. Act, 1952, are not appli- 
cable to position of Administrator of 
Rent Control for Dist. of Col. whose 
salary is specifically fixed by statute.. 


Exclusion from classified position 
increases: 

Salaries of Public Printer and Deputy 
Public Printer which were fixed at 
$15,000 per annum and $14,000 per 
annum, respectively, by act of Oct. 
15, 1949, are not affected by salary 
increases authorized by either title I 
of Second Supplemental Appro. Act, 
1950, or by sec. 2 (a) of act of Oct. 24, 
1951, to be paid certain other em- 
Ployees of legislative branch of 

Position of Administrative Assistant 

Sec. of Interior, which was created 

and placed under classified civil 

service pursuant to Reorganization 

Act of 1949 with annual salary rate 

fixed at $14,000 per annum—salary 

rate which happens to coincide with 
rate established for classification act 
grade—is not subject to Classifica- 
tion Act of 1949, as amended, and 
therefore, salary rate prescribed for 
said position may not be increased 
under 1949 act, as amended 


Point TV employees—in view of policy of 


Technical Cooperation Adm., adopted 
pursuant to Act for International Devel- 
opment, that rates of compensation of 
employees who are assigned to duty 
overseas on Point IV programs would 
be comparable with rates established by 
Foreign Service Act of 1946, as amended, 
administrative action taken on Oct. 29, 
1951, authorizing adjustment in rates ol 
such Point IV employees, may be con- 
sidered as having authorized cooperating 
agencies to compensate their employees 
at increased rates as of effective date 
thereof 


Retroactive salary payments: 


Central Intelligence Agency employees— 
extraordinary powers conferred upon 
Central Intelligence Agency by sec. 10 
of Central Intelligence Act of 1949, to 
carry out its functions do not include 
authority for payment to Agency’s 
employees—not subject to Classifica- 
tion Act of 1949 as amended—of retro- 
active increases in compensation 


196 


462 
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COMPENSATION— Continued 
Increases—Continued 
Retroactive salary payments—Continued 


equivalent to those authorized by 
Classification Act to be paid to em- 
ployees occupying positions subject 
SiR encneese<ageeeiewseses coccccacce 
Customs Service employees: 
Employees’ entitlement prior to Gov- 
ernment reimbursement from par- 
ties in interest—Custom Service 
comployees entitled to additional 
compensation under retroactive 
compensation provision of increased 
compensation amendment to Classi- 
fication Act of 1949 who performed 
services between July 8 and Oct. 24, 
1951. for parties in interest salary or 
compensation for which was reim- 
bursable to Govt. are entitled to 
retroactive pay increase whether or 
not parties in interest have paid or 
have been billed for compensation 
at old rates and it is not necessary 
that reimbursement from parties in 
interest be obtained prior to pay- 
ment of additional amounts to 
Ce inte tibinndinttcnawdece 
Liability of parties in interest for ret- 
roactive compensation payment— 
parties in interest for whom Customs 
Service employees performed serv- 
ices between July 8 and Oct. 24, 1951, 
who are liable to Govt. for reim 
bursement of salary of such em- 
ployees are liable for additional 
amounts payable to said employees 
under retroactive compensation 
amendment to Classification Act of 
1949. even though parties in interest 
have paid or have been billed for 


compensation at old rates........... 
Employees assigned from classified to 
unclassified positions—saved pay 


regulations — employees who were 
assigned from classified positions to 
wage board positions during period 
covered by retroactive compensation 
provision of increased compensation 
amendment to Classification Act of 
1949, are not entitled, under adminis- 
trative regulations designed to save 
their compensation upon such assign 
ment, to adjustment of compensation 
in wage board positions where effect 
would be to increase retroactively 
rates of such positions................ 
Employees assigned from unclassified 
to classified positions—an employee 
who was reassigned from a wage board 
position to a classified position during 
period covered by the retroactive com- 
pensation provision of the increased 
compensation amendment to the 
Classification Act of 1949 and placed 
in the second step of the grade in order 
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191 


417 


417 


Increases—C ontinued 
Retroactive salary payments—C ontinued 


to be compensated at not less than his 
previous salary rate, pursuant to ad- 
ministrative regulations, should have 
his salary adjusted to the new rate for 
the first step of his grade retroactive 
to the date of reassignment-__........ 
Employees on leave without pay, fur- 
lough, etc.—employee who is attached 
to rolls of agency in classified or un- 
classified position but who is in leave 
without pay or furlough status is still 
employee “in the service of the United 
States” within meaning of that term 
as used in increased compensation 
amendment to Classification Act of 
Entitlement requirements—increased 
compensation amendment to Classi- 
fication Act of 1949 provides that 
retroactive compensation authorized 
therein shall be paid to individuals 
who are in service of U. 8. on date of 
its enactment, so that employee, who 
was in service of U. 8. on Oct. 24, 1951, 
is entitled to receive pay adjustment 
under new act for any service as classi- 
fied employee regardless of whether 
position held on Oct. 24, 1951, was 
classified or unclassified or that break 
in service occurred between effective 
date of amendment and its approval... 
Part-time positions with maximum sal- 
ary limitation—employees performing 
part-time duties in classified positions 
under excepted appointments subject 
to Civil Service Reg. 6.101 are com- 
pensated in accordance with rates pre- 
scribed in Classification Act of 1949, 
as amended, and while retroactive 
increase provided by amendatory act 
of Oct. 24, 1951, has effect of causing 
such employees to receive compensa- 
tion in excess of $900 per annum, limita- 
tion prescribed for excepting their 
positions from competitive system, 
such excess is not to be considered as 
depriving employees of retroactive in- 
crease in compensation authorized by 
amendatory act -- shebeunee 
Point [IV employees—in view of dis- 
cretion vested in administrative offi- 
cials to fix rates of basic compensation 
of Point [V employees to conform with 
schedule of rates under Foreign Service 
Act of 1946, as amended, rates of basic 
compensation of employees assigned 
continuously since July 1, 1951, to 
overseas duty on Point [IV programs 
may not be increased retroactively 
under retroactive compensation pro- 
visions of act of Oct. 24, 1951 which 


provides for retroactive increases to 
Foreign Service employees............ 
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COMPENSATION —Continued Page | COMPENSATION —Continued Page 
Increases—C ontinued Increases—Continued 
Retroactive salary payments—Continued Retroactive salary payments—Continued 
Promotions, periodic within-grade ad- Retired personnei—Continued 


vancement, etc.: 


Salary adjustment requirement: 


An employee in position subject to 
increased compensation amend- 
ment to Classification Act of 1949 
who receives step increase between 
effective date of said amendment 
and date of its enactment should 
have his retroactive pay increase 


date of approval of act is not applica- 
ble either to salary paid for actual 
service or to lump-sum leave pay- 
ment of annuitant who was retired 
and reemployed prior to July 8, 1951, 
effective date of act, and who was 
separated from position in which re- 
employed prior to approval date of 


GIR, nc necccnntsnmesencncubesesensace 334 
computed in accordance with in- Supporting evidence requirements— 
creased rates for each grade, or step certificates of Civil Service Com. 
within-grade, occupied by em- furnishing addresses of retired em- 
ployee during such period........ 166 ployees and evidence that they were 

Increased compensation amendment on retirement rolls on Oct. 24, 1951, 
to Classification Act of 1949 re- are not required in support of pay- 
quires adjustment of employee’s ments of retroactive compensation 

} compensation for period between increases, under Classification Act 
its effective date and enactment of 1949, as amended, to employees 
date to reflect pay status he would who were retired subsequent to 
have attained had amended pay effective date of act, in cases where 
schedules been operative and ap- determination of such facts may be 
plied currently during that period, made upon basis of administrative 
so that promotion of employee records. ..-.------------------------ 226 
| during said period to higher step Separation from service: 
increase under old salary scale Under increased compensation amend- 
than required under new salary ment to Classification Act of 1949 
j seale must be amended retroac- employees in service of U. 8. on date 
tively in accordance with new of amendment are entitled to be paid 
salary scale and necessary adjust- at rates of compensation prescribed 
ments made in employee’s salary. 166 therein, so that employee in Classi- 
Retired persoancl: fication Act position who resigns 

Retroactive salary in ontmiaaa from service on enactment date of 

in Classification Act of 1949, as amendment is entitled to pay at 

amended, for retired officers or em- adjusted rates retroactively to effec- 

ployees for services rendered during tive date of law..........--—----- oe 166 

period beginning with first day of Death during retroactive compensation 
first pay period which began after perted—under tnenensed — 

June 30, 1951, and ending with date tion amendment to Classification 

of their retirement would be for pay Act of 1949, providing that retroac- 
ment in case of retired officer or em- uve ee mapmerpa shall be paid only 
ployee who died on or before Oct. 24, in case of individual who is in service 

1951 (enactment date of act), or after of U. S. on date of enactment of act, 

that date but prior to receipt of Compas j= empleyes who 
ee ea ct a eo tee Lo 230 died between effective date of amend- 

; ment and date of its enactment may 
ae ee nome not be computed in accordance with 
ent to Viassiication Act oO increased compensation rates au- 

providing for retroactive compensa- thorized by aa amendment........ 262 

tion payments to retired officers and Employees in military service: 

employees ony pereem who separated Certificate of military establishment 
from service prior to Oct. 24, 1951, furnishing current address of for- 
ae met nos — mer employee and evidence that 
we a Sa ee he was in military service on Oct. 
cea’ aaa = ciettee 24, 1951, may be accepted as basis 
though dai for annuity may never en ae SEIN 
ep epennteGs. us... 31.3. 230 agency of any retroactive compen- 


Reemployment—retroactive salary in- 


crease authorized in sec. 6 (b) of 
Classification Act of 1949, as amend- 
ed, for retired officers and employees 
ending with date of retirement and 
for employees in service of U. 8. on 


sation increase which may be due, 
under Classification Act of 1949, 
as amended, to employee who was 
separated from his position subse- 
quent to effective date of act for 
purpose of entering military 
service 
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COMPENSATION — Continued 
Increases—C ontinued 
Retroactive salary payments—C ontinued 


Reemploy ment—under 


Separation from service—Continued 
Employees in military service—Con. 


Former employee of Govt. who 
entered into military service be- 
tween effective date of increased 
compensation amendment to Clas- 
sification Act of 1949 and date of 
its approval and who had received 
lump-sum payment for accrued 
annual leave upon entry into mil- 
itary service is entitled to receive 
retroactive adjustment in compen- 
sation for period of duty prior to 
entry into military service and 
also to adjustment in lump-sum 
payment for accrued leave_....--- 

retroactive 

cempensation provision of increased 
compensation amendment to Clas- 
sification Act of 1949, employee who 
received lump-sum payment for ac- 
crued annual leave upon resignation 
after effective date of act and who 

was reemployed and in service oi U. 

8. on enactment date of act is en- 

titled to receive retroactive adjust- 

ment in compensation for period of 
active duty prior to break in service 
and also to adjustment in lump-sum 
payment for accrued leave.._...-..-- 


Supporting evidence requirements— 


certificate of military establishment 
furnishing current address of former 
employee and evidence that he was 
in military service on Oct. 24, 1951, 
may be accepted as basis for pay 
ment by former employing agency 
of any retroactive compensation in 
crease which may be due, under 
Classification Act of 1949, as 
amended, to employee who was 
separated from his position subse- 
quent to effective date of act for 
purpose of entering military service. 


Simultaneous periodic within-grade ad- 
vancement—under sec. 701 (b) of Clas- 
sification Act of 1949, as amended, 
providing that increases in compen- 
sation granted pursuant to said act 
shall not be construed to be equivalent 
increase in compensation within mean- 
ing of subsec. (a) of that sec., employee 
who is entitled to within-grade promo- 


tion on effective date of 


increased 


compensation amendment to act is 
also entitled to retroactive pay increase 


authorized by act..........-.-.. 


Veterans Administration medical per- 
sonnel—salaries of part-time physi- 
cians, dentists, and nurses of Dept. 
of Medicine and Surgery, Veterans 
Adm., rates of which are established 
administratively under authority of 
sec. 14 (a) of act of Jan. 3, 1946, may 
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240 


Increases—Continued 
Retroactive salary payments—Continued 
not be increased retroactively under 
retroactive compensation provision of 
increased compensation amendment 
to Classification Act of 1949 
Unclassified positions: 
Employees in unclassified positions— 
retroactive compensation provision of 
increased compensation amendment 
to Classification Act of 1949 for those 
classes of employees occupying posi- 
tions compensation and standards of 
which are fixed by Classification Act, 
does not apply to employees of Bur. 
of Census occupying ungraded posi- 
tions salaries of which are authorized 
by statute to be fixed administratively, 
even though compensation schedules 
of Classification Act have been adopted 
for such employees-_-.— .........----. 
Exclusion ‘rom classified position in- 
creases: 

Temporary employees of Dept. of 
Labor whose salaries are paid from 
appropriation for revision of Con- 
sumers’ Price Index which vests au- 
thority in Sec. of Labor to fix com- 
pensation of employees engaged 
upon such work without regard to 
civil service and classification laws, 
but who for administrative reasons 
are regarded as occupying classified 
positions, are not entitled to in- 
crease in compensation authorized 
by increased compensation amend- 
ment to Classification Act of 1949, in 
absence of final determination by 
Civil Service Com. that such em- 
ployees occupy positions subject to 
in di Ss cite a ttccennce 

Central InteHigence Agency em- 
ployees—extraordinary powers con- 
ferred upon Central Intelligence 
Agency by sec. 10 of Central Intel- 
ligence Act of 1949, to carry out its 


functions do not include authority 
for payment to Agency’s em- 
ployees—not subject to Classifica- 
tion Act of 1949, as amended—of 
retroactive increases in compensa- 
tion equivalent to those authorized 
by Classification Act to be paid to 
employees occupying positions sub- 
MOR BOGE... cdeeededunnbanyetnnaneunen 


Retroactive salary payments—employ- 


ees who were assigned from classified 
positions to wage board positions 
during period covered by retro- 


active compensation provision of 
increased compensation amendment 
to Classification Act of 1949, are not 
entitled under administrative reg- 
ulations designed to save their com- 
pensation upon such assignment, to 
adjustment of compensation in wage 
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Increases—C ontinued ene ee 
. 2 . eterans Administration medieal per- 
Unclassified positions—C ontinued ecanaiciGenthiaal 


Exclusion from classified position in- 


Under sec. 4 (a) of Classification Act of 
creases—C ontinued 


1949, as amended, increasing salary 
rates provided by act of Jan. 3, 1946, 
for officers and employees in Dept. of 
Medicine and Surgery, Veterans Adm., 
by 10 percent subject to minimum and 
maximum dollar increases prescribed 
by act new compensation rates for 
each grade should be established by 
adding to each step within grade an 


board positions where effect would 
be to increase retroactively rates of 
ON SERIE Cccccaccctcens 48D 


Retroactive salary payments: 
Retroactive compensation provision of 


increased compensation amendment 
to Classification Act of 1949 for those 


classes of employees occupying posi- 
tions compensation and standards of 
which are fixed by Classification 


amount equal to 10 percent of min- 
imum rate for each grade or pre 
scribed dollar minimum or maximum 


Act, does not apply to employees of 
Bur. of Census occupying ungraded 
positions salaries of which are au- 
thorized by statute to be fixed ad 
ministratively, even though com- 


as case May be 226 


Initial salary rates. See Compensation, rates. 
Leaves of absence. 


See Leaves of Abence. 
Longevity-step increases: 
Position reallocation: 


pensation schedules ef Classification 
Act have been adopted tor such em- 


Changes from CPC te GS grades— 
under sec. 703 (a) of Classification Act 





CID Sis cub nGinttaddtebantincin’ 163 of 1949, authorizing longevity increases 
: beyond maximum scheduled rate of 
Point {VV employees—in view of 
7 ; . grade for each three years of con- 
discretion vested in administrat:ve ; : 
ak : tinuous service completed by employee 
officials to fix rates of basic com- . : 
$> > at maximum rate or at longevity rate 
pensation oi Point [V employees to Be 
; without change of grade or rate of 
conform with schedule of rates under : ae : : 
een d 7 . basic compensation,” change in posi- 
Foreigh Service Act of 1946, as S Se : 
: tion designation incident to conversion 
amended, rates of basic compensa- ae : 
5 s of position from maximum scheduled 
tion of employees assigned continu- nanee : 
f rate of CPC-9 to maximum scheduled 
ously since July 1, 1951, to overseas > ; ; 
“ rate of GS-7, with resulting $50 change 
duty on Point IV programs may . : 
: in rate of compensation to conform 
not be increased retroactively under 
; - with rates under new schedule, does 
retroactive compensation provisions ead) Stns niet then: wean: Hemeai 
: B’ e 
of act of October 24, 1951, which ; ; y . 6 y 
Ce period of continuous service within 
provides for retroactive increases to : 708 97 
ivchees Gascias ieneda cen 462 meaning of said sec. 703 (a) of act._._- 375 
& Peeneetsosete= Saved compensation at rate above maxi- 
Veterans Administration medica! per- mum schedaled rate for grade: 
sonnel—salaries of part-time phy- Employee whose position was real- 
sicians, dentists, and nurses of Dept. located downward but whose salary 
of Medicine and Surgery, Veterans rate saved pursuant to par. 25.103 
Adm., rates of which are established (e) of Civil Service Regs. is above 
administratively under authority of maximum scheduled rate for lower 
sec. 14 (a) of act of Jan. 3, 1946, may grade, is entitled to longevity-step 
not be increased retroactively under increase upon completion of three 
retroactive compensation provision years continuous satisfactory service 
of increased compensation amend at saved rate, and completion of 
ment to Classification Act of 1949... 331 aggregate period of ten years of serv- 
* 2 
ine ‘ . ice as required under Classification 
Veterans Administration medical - 
= Act of 1949 436 
sonnel: ; 
Rate of compensation, above maxi- 
The 25 percent allowance in addition to mum scheduled rate of grade, saved 
compensation, authorized under sec to employee pursuant to par. 25.103 
4 (b) of Classification Act of 1949, as (e) of Civil Service Regs. upon down- 
amended, for medical, surgical and ward reallocation of position, may 
dental specialists in Dept. of Medicine be deemed rate above maximum 
and Surgery, Veterans Adm., is to be rate of grade payable in accordance 
computed upon basic compensation of with term “provision of law’ as 
such employees as increased by sec. used in par. 25.52 (d) of said regula- 
4 (a) of act, subject to $12,800 per tions which prescribe longevity 
annum aggregate limitation prescribed period requirements for service at 
ee such rate.....cccccccce sasaseuess —— 
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COMPENSATION — Continued 
Longevity-step increases—Continued 


Service credits—Federal Land Bank 
employment—service of employee with 
Federal Land Bank, other than em- 
ployment as Federal Land Bank ap- 
praiser, may not be considered as serv- 
ice in Federal position within mean- 
ing of Classification Act of 1949 in com- 
puting under sec. 703 (a) period re- 
quired for longevity step-increase in 
RS lire tcenccciecctcenepece 

Waiting period commencement—tempo- 
rary promotions—under sec. 703 (a) of 
Classification Act of 1949, providing 
that to be eligible for longevity step- 
increase employee must complete three 
years of continuous service at maximum 
scheduled rate of his grade or at one of 
prescribed longevity steps, employee 
who has reached maximum step in grade 
GS-3 and is temporarily promoted to 
grade GS-4, thus receiving change in 
grade and rate, is required, upon restora- 
tion to grade GS-3, to complete three 
years of continuous service in the lower 
grade from date of restoration before 
becoming eligible for first longevity 
en 

Night work: 

Extra pay in addition to overtime— Bureau 
of Mint employees—while sec. 23, act of 
Mar. 28, 1934, neither requires nor pre- 
cludes payment of night differential in 
addition to overtime compensation for 
services ‘“‘at night” outside regular tour 
of duty, as distinguished from regarding 
night differential as basic compensation 
in computing overtime rate for em 
ployee whose regular tour of duty is at 
night, in view of policy adopted under 
directives and regulations of Treasury 
Dept. Wage Board and Director of Mint 
that Mint employees on day shift 
would not be paid night differential in 
addition to overtime when required to 
work beyond regular workday, such 
employees are not entitled under said 
policy to night differential in addition 
to overtime when required to work at 


Inclusion of night differential in computa- 
tion of overtime: 

Overtime rate of compensation payabie 
to wage board employees under sec. 
23 of act of Mar. 28, 1934, for work in 
excess of 40 hours per week is based 
upon rate received by employee during 
his regular tour of duty of 40 hours 
regardless of whether regular tour of 
duty be served during day or during 
night, so that employee whose regular 
tour of duty is during day and outside 
hours for which night differential is 
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Night work—Continued 
Inclusion of night differential in computa- 


tion of overtime—Continued 
payable may not have night differen- 
tial included in his basic compensation 
to determine his overtime compensa 
IO. ccnttitinerensebnmmmunigetoe 
Overtime rate of compensation payable 
to wage board employees under sec. 
23 of act of Mar. 28, 1934, for work in 
excess of 40 hours per week is based 
upon rate received by employee 
during his regular tour of duty of 40 
hours regardless of whether regular 
tour of duty is during day or night, 
and therefore,employee whose regular 
tour of duty is during day may not 
have night differential included as part 
of basic compensation in determining 
overtime compensation rate, even 
though overtime services were per- 
formed during hours for which night 
differential is payable................. 
Panama Canal pilots—in view of organiza- 
tional ‘changes transferring certain 
former personnel of Panama Canal, 
including Panama Canal pilots, to 
Panama Canali Co. and holding of Civil 
Service Com. that such pilots are now 
excluded from provisions of Classifica- 
tion Act of 1949 by sec. 202 (20), Panama 
Canal pilots are not to be considered 
vessel employees within meaning oi 
sec. 102 (d) of Federal Employees Pay 
Act of 1945, as amended. and therefore 
are subject to overtime compensation, 
night differential and holiday extra 
compensation provisions of 1945 act____. 
Retroactive salary payments—under in- 
creased compensation amendment to 
Classification Act of 1949, employees who 
between effective date of amendment 
and its approval received overtime 
compensation, night differentiai and 
foreign or territorial cost of living allow- 
ances based on percentage of gross basic 
pay must have their status for pay pur- 
poses reconstructed and necessary ad- 
ustments made to reflect net results had 
amendment been applied currently at 
time compensation was paid............ 
Wage board, etc., employees—positions 
with different duties and compensation 
rates—overtime, holiday, and night dif- 
ferential compensation of wage board 
employees of Dept. of Army occupying 
positions carrying dual designations 
(such as deckhand-diver) n which 


different rates of compensation for two 
kinds of work are fixed to conform with 
practice prevailing in private industry, 
may be determined by wage board in 
accordance with commercial practices_. 
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COMPENSATION—Continued 


Compensatory time off in lieu of. See 
Leaves of Absence, overtime, in lieu of 
overtime compensation. 

Court leave periods—employee on court 
leave or military training leave is en- 
titled to same compensation he would 
have received had service been rendered 


other than as provided in Federal Em- 
ployees Pay Acts of 1945 and 1946 
placed specific limitation upon use of 
appropriated funds for fiscal year 1948 
which G. A. O. is required to observe 
and is without authority to certify for 
payment claims for overtime compen- 


Page | COMPENSATION—Continued Page 
Overtime: Overtime—C ontinued 
Additional night differential—Bureau oi et ete so 
: in his civilian position, so that employee 
Mint employees—while sec. 23, act of ; 
; who is absent on such leave on days he 
Mar. 28, 1934, neither requires nor pre- ; t 
; ie would have received overtime compen- 
cludes payment of night differential in . ee ‘ 
as ; sation had he rendered service in his 
addition to overtime compensation for . a : . 
ras os civilian position is entitled to overtime 
services “at night’’ outside regular tour ; 
: : compensation he would have received 
of duty, as distinguished from regarding Rese ‘Sor eaedr oleae 173 
night differential as basic compensation of = ©. 777555" 
in computing overtime rate for employee Forty-hour week (act ot March 28, 1934). 
whose regular tour of duty is at night, in See Compensation, overtime, wage-board, 
view of policy adopted under directives etc., employees. 
and regulations of Treasury Dept. Wage immigration and Naturalization Service 
Board and Director of Mint that Mint employees: 
employees on day shift would not be paid Appropriation availability—proviso in 
night differentia! in addition to overtime Dept. of Justice Appro. Act, 1948, pre- 
when required to work beyond regular cluding payment of overtime compen- 
workday. such employces are not en sation by Immigration and Naturali- 
titled under said policy to night differen. zation Service other than as provided 
tial in addition to overtime when re- in Federal Employees Pay Acts of 
quired to work at night..........-....-. 391 1945 and 1946 placed specific limitation 
Compensation to be included: upon use of appropriated funds for 
Night differential: fiscal year 1948 which G. A. O. is re- 
Overtime rate of compensation paya- quired to observe and is without 
ble to wage board employees under authority to certify for payment claims 
sec. 23 of act of Mar. 28, 1934, for for overtime compensation contrary 
work in excess of 40 hours per week thereto, notwithstanding decision by 
is based upon rate received by em Court of Claims that limitation did 
ployee during his regular tour ef not preclude payment under act of 
duty of 40 hours regardless of whe- Mar 2, 1931, from other appropria- 
ther regular tour of duty be served lis asadheldiietiniennmemmeadamaaiinas 73 
cece haan Gat one Jestice Department 193. appropriation 
a 8 : y limitation—Court decision contrary to 
is during day and outside hours for re ; : 
, ; Sb Comp. Gen. decision—proviso in 
which night differential is payable - 
5 Dept. of Justice Appro. Act, 1948, 
may not have night differential in- ; : 
; , c : precluding payment of overtime com 
cluded in his basic compensation to : : a 5 
: : pensation by Immigration and Natu- 
determine his overtime compensa- : s 
ralization Service other than as pro- 
TE onc cinhnte tediieneaamnnin 48 7 ; 
: : vided in Federal Employees Pay Acts 
Overtime rate of compensation paya- x the 
of 1945 and 1946 placed specific limita- 
ble to wage board employees under , 3 
7 ; tion upon use of appropriated funds 
sec. 23 of act of Mar. 28, 1934, for : ‘ 
7 for fiscal year 1948 which G. A. O. is 
work in excess of 40 hours per week . * f 
rn required to observe and is without 
is based upon rate received by em- . : : 
; : authority to certify for payment claims 
ployee during his regular tour of ; ; 
for overtime compensation contrary 
duty of 40 hours regardless of whe . . a 
; thereto, notwithstanding decision by 
ther regular tour of duty is during 7 Bet ae : 
Court of Claims that limitation did 
day or night, and therefore, em- 
not preclude payment under act of 
ployee whose regular tour of duty is ’ 
: : Mar. 2, 1931, from other appropria- 
during day may not have night dif- 7 - 
7 RE ee 73 
ferential included as part of basic 
compensation in determining over- Payments under Federal Employees Pay 
time compensation rate, even though Acts—proviso in Dept. of Justice 
overtime services were performed Appro. Act, 1948, precluding payment 
during hours for which night differ of overtime compensation by Immi- 
ON US BI cco ccicctaticne 391 gration and Naturalization Service 
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COMPENSATION — Continued 
Overtime—Continued 
Immigration and Naturalization Service 
employees—Continued 


sation contrary thereto, notwithstand- 
ing decision by Court of Claims that 
limitation did not preclude payment 
under act of Mar 2, 1931, from other 
SRIGTIIEEIS.... c.nccenenceccccsencene 


Military leave periods—employee on court 


leave or military training leave is en 

titled to same compensation he would 
have received had service been rendered 
in his civilian position, so that employee 
who is absent on such leave on days he 
would have received overtine compensa- 
tion had he rendered service in his 
civilian position is entitled to overtime 
compensation he would have received 
but for such absence 


Panama Canal employees—pilots—in view 


of organizational! changes transferring 
certain former personne) of Panama 
Canal, including Panama Canal pilots, 
to Panama Canai Co. and holding of 
Civil Service Com. that such pilots are 
now excluded from provision of Classi- 
fication Act of 1949 by sec. 202 (20) 
Panama Canal pilots are not to be con- 
sidered vessel employees withing mean 
ing of sec. 102 (d) of Federal Employees 
Pay Act of 1945. as amended and there 
fore are subject to overtime compensa- 
tion, night differentia and holiday extra 
compensation provisions of 1945 act 


Retroactive salary payments: 


Under increased compensation amend 
ment .to Classification Act of 1949, 
employees who between effective date 
of amendment and its approval re 
ceived overtime compensation, night 
differential and foreign or territorial 
cost of living allowances based on 
percentage of gross basic pay must 
have their status for pay purposes re- 
constructed and necessary adjust- 
ments made to reflect net results had 
amendment been applied currently at 
time compensation was paid__-.._.-.- 

Under retroactive compensation provi 
sion of increased compensation amend- 
ment to Classification Act of 1949, 
employees of Customs Service who 
performed overtime on Sunday or 
holiday services between effective date 
and enactment date of said amend- 
ment for which they were paid extra 
compensation are entitled to adjust- 
ment in such compensation whether 
or not compensation was reimbursable 
by parties in interest... ............... 


Travel time: 


Actual performance of duty require- 
ment—employee who performs official 
travel, without actual performance of 


Page | COMPENSATION— Continued 


173 


166 


417 


Overtime—Continued 
Travel time—Continued 


duty, outside his regularly established 
hours of work is not entitled to over- 
time compensation for such travel 
time, even though assigned duties are 
to be performed during normal duty 
hours and require travel outside basic 
workweek 


Non-workdays—Employee may be re- 
quired by administrative agency to 
travel on non-workdays and may not 
properly refuse to undertake such 
travel solely because overtime com- 
pensation is not paid for travel time.. 


Wage board etc., emp.oyees: 


Computation: 

Overtime rate of compensation pay- 
able to wage board employees under 
sec. 23 of act of Mar. 28, 1934, for 
work in excess of 40 hours per week 
is based upon rate received by em- 
ployee during his regular tour of duty 
of 40 hours regardless of whether 
regular tour of duty be served during 
day or during night, so that em- 
ployee whose regular tour of duty 
is during day and outside hours for 
which night differential is payable 
may not have night differential in- 
cluded in his basic compensation to 
determine his overtime compensa- 
ER naaicanetirarthrerngbinaaipdmssinidniee 

Overtime rate of compensation pay- 
able to wage board employees under 
sec. 23 of act of Mar. 28, 1934, for work 
in excess of 40 hours per week is 
based upon rate received by em- 
ployee during his regular tour of 
duty of 40 hours regardless of wheth- 
er regular tour of duty is during day 
or night, and therefore. employee 
whose regular tour of duty is during 
day may not have night differential 
included as part of basic compensa- 
tion in determining overtime com- 
pensation rate, even though over 
time services were performed during 
hours for which night differential is 
payable 


Positions with different duties and com- 
pensation rates—overtime, holiday 
and night differential compensation of 
wage board employees of Dept. of 
Army occupying positions carrying 
dual designations (such as deckhand 
diver) in which different rates of com- 
pensation for two kinds of work are 
fixed to conform with practice pre- 
vailing in private industry, may be 
determined by wage board in accord- 
ance with commercia! practices 
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COMPENSATION—Continued 
Panama Canal employees—overtime— 


Pilots—in view of organizational changes 
transferring certain former personnel of 
Panama Canal, including Panama 
Canal pilots, to Panama Canal Co. and 
holding of Civil Service Com. that such 
pilots are now excluded from provisions 
of Classification Act of 1949 by sec. 202 
(20), Panama Canal pilots are not to be 
considered vessel employees within 
meaning of sec. 102 (d) of Federal Em 
ployees Pay Act of 1945 as amended, and 
therefore are subject to overtime com- 
pensation, night differential and holiday 
extra compensation provisions of 1945 


Periodic within-grade advancements: 


Part time, intermittent, when actually 
employed employees: 

Leave without pay status—regular part- 
time employees, not on authorized 
leave, who fail to work on scheduled 
workday are considered under Civil 
Service Com. Regs. prescribing wait- 
ing period requirements for within- 
grade salary advancements to be in 
leave without pay status so that, where 
such absence exceeds two weeks in any 
required period for salary step in- 
crease, period must be extended by 
number of workdays without pay in 
excess of two weeks before employee is 
entitled to within-grade advancement. 

Scheduled ‘our of duty requirement— 
term “regular part-time employees”’ as 
used in Civil Service Com. Regs., pro- 
mulgated pursuant to Classification 
Act of 1949, as amended, prescribing 
waiting period requirements for 
within-grade salary advances for such 
employees, includes only those per 
manent part-time employees who 
serve in regular workweek tour of 
duty administratively scheduled in 
advance. of which employees have 

Simultaneous promotien—employee who 

is promoted to higher grade on same 

date he becomes eligible for within-grade 
advancement under provisions of sec 

701 (a) of Classification Act of 1949. as 

amended, is entitied to have said within- 

grade advancement included in his 
existing rate of basic compensation in 
fixing under sec. 802 (b) his basic rate of 
compensation for higher grade-__........ 
Simultaneous eallocation 01 position— 
employee whose position is reallocated to 
higher grade on same date he becomes 
eligible for within-grade advancement 
under provisions of sec. 701 (a) of Clas- 
sification Act of 1949, as amended, is 
entitled to have said within-grade ad 
vancement included in his existing rate 
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Periodic within-grade advancements—Con. 
of basic compensation in fixing under 
sec. 802 (b) his basic rate of compensation 
EE 

Waiting period commencement: 
Temporary allocation or reallocation 

changes—employee whose position 
was tentatively allocated to higher 
grade, later allocated by central office 
to lower grade and again allocated 
finally to higher grade and who per- 
formed duties of grade may have 
waiting period for his within grade 
salary advancement computed from 
time of tentative allocation. _......... 
Temporary promotions—compensation 
increase received by Immigration In- 
spectors whose positions were tem- 
porarily allocated to higher grades— 
known by employees to be tem- 
porary—did not consititue “an equiv- 
alent increase in compensation” 
within meaning of those words as used 
in sec. 25.11 (f) of Federal Personnel 
Manual, and therefore, such em- 
ployees upon restoration to their 
former positions, which in meantime 
had been brought under Classifica- 
tion Act and allocated in lower grades, 
are entitled to within-grade salary 
advancements after expiration of 
required waiting period from last 
equivalent increase received in their 
veguilar pesitions..............<<.<cecces 
Temporary “up and down” salary 
changes—Veterans’ Administration 
medical personnel—compensation in- 
crease resulting from restoration of 
Veterans‘ Adm. physician to his full- 
time position after completion of 
temporary course in residency training 
does not constitute “equivalent in- 
crease”’ in compensation within mean- 
ing of that term as defined in Veterans’ 
Adm. Regs. relating to within-grade 
salary advancements for medical per- 
sonnel issued pursuant to sec. 6 (c) 
GES OL AEE. B BO ceccnctnascercece 

Postal Service: 

Promotions—statuter y—substitutes—s u b- 
stitute postal employee, who had one 
year of service credit in grade 1 prior to 
being placed in grade 3 on Nov. 1, 1949, 
pursuant to see. 2 (ce) of act of Oct. 28, 
1949, is to be considered as having been 
advanced one automatic grade through 
operation of such sec., within meaning 
of sec. 4 (a) of act of Oct. 24, 1951, which 
provides that certain employees who 
entered Postal Service after June 30, 
1945, and who have not been advanced 
at least two automatic grades through 
operation of law shall be so advanced, 
and therefore, employee is entitled under 
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Automatic — civilian 





said sec. 4 (a) to be advanced another 


carriers at post offices of first and second 
classes whose grades and rates of com- 
pensation are governed by sec. 12 (a) of 
the act of July 6, 1945, as amended, may 
not, in absence of specific statutory au- 
thority, be appointed under original 
appointment to grade above minimum 
grade from position to which appointed. 


Promotions. See, also, Compensation, peri- 


odie within-grade advancements; Com- 
pensation, longevity step-increases. 
employees. See 
Compensation, periodic  within-grade 
advancements; Compensation, longevity 
step-increases. 

Erreneous—excess salary refund require- 
ment—in view of provision in sec. 1310 
of Supplemental Appro. Act of 1952, 
that no person in any executive depart- 
ment or agency whose position is subject 
to Classification Act of 1949, as amended, 
shall be promoted or transferred to 
higher grade subject to such act without 
having served at least year in next lower 
grade, employee who is promoted from 
GS-7 to GS-9 prior to completing year 
of service in GS-7 is required to refund 
excess salary received as result of pro- 


Periodic within-grade advancements. See 
Compensation, periodic within-grade 
advancements. 

Service in grade requirement: 

Effective date—provisions of sec. 1310 of 
act of Nov. 1, 1951, providing that no 
person in any executive department or 
agency whose position is subject to 
Classification Act of 1949, as amended, 
shall be promoted or transferred to 
higher grade subject to such act with- 
out having served at least year in next 
lower grade, is effective from beginning 
of day of approval, since exact hour of 
signing of act cannot be ascertained 
with any degree of exactness, and 
therefore, promotion of employee effec 
tive at beginning of business on Nov. 1, 
1951, is subject to restrictions con- 
tained in cited act.................... 

Promotion resulting from position 
reallocation—employees subject to 
Classification Act of 1949 occupying 
non-competitive positions which are 
reallocated upward to next higher 
grade—there being no positions in 
norma! lines of promotions in grades 
immediately below those of reallocated 
position—are not precluded by sec. 
1310 (c) of Supplemental Appro. Act of 
1952—commonly referred to as W hitten 
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Promotions—Oontinued 
Service in grade requirement—Continued 


Rider—from receiving compensation 
applicable to reallocated positions, 
even though less than one year has 
elapsed since employees received pro- 
motions to respective positions... ° 
Promotions to attorney positions—under 
provisions of sec. 1310 (¢c) of Supple- 
mental Appro. Act, 1952, prohibiting 
promotion or transfer of any person 
whose position is subject to Classifi- 
cation Act of 1949, as amended, to 
higher grade under act unless he has 
served at least one year in next lower 
grade or is within reach for appoint- 
ment to higher grade position on 
competitive civil service register, per- 
sons with prior service in such posi- 
tions who have not completed required 
period in grade when reached for 
appointment to higher grade position of 
attorney on non-civil service register, 
established by Federal Trade Com., 
may not be appointed to higher grade_ 
Promotions to F. B. 1. special agent and 
epecial employee positiens—inasmuch 
as appointments to positions of special 
agent and special employee in F. B. I. 
frem Bureau’s competitive register, 
which positions are excepted from 
classified civil service, are not to be 
regarded as appointments from “‘com- 
petitive civil service register” within 
meaning of that term as used in sec. 
1310 (c) of Supp. Appro. Act, 1952, 
excepting civil service register appoint- 
ments from promotion restrictions of 
said section, positions of special agent 
and special employee are subject to 
promotion restrictions of other provi- 
sions of that section.................-- 
Violations—excess salary refund require- 
ment—in view of provision in sec. 1310 
of Supplemental Appro. Act of 1952, 
that no person in any executive depart- 
ment or ageney whose position is 
subject to Classification Act of 1949, 
as amended, shall be promoted or 
transferred to higher grade subject to 
such act without having served at 
least year in next lower grade, em- 
ployee who is promoted from GS-7 to 
GS-9 prior to completing year of 
service in GS-7 is required to refund 
excess salary received as result of 


Statutory restrictions—reduction in force 


actions—grade restorations—em ployee 
who, after receipt of reduction in force 
notice and prior to expiration of notice 
period, resigns and is reemployed by 
another agency, or is transferred to posi- 
tion in another agency, in lower grade 
may be restored to position in grade 
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COMPENSATION— Continued Page | COMPENSATION—Continued Page 
Premotions—Continued Rates—Continued 
held by him prior to receipt of said Allocation or reallocation of positions— 
notice without violating promotion Continued 
restrictions of sec. 1310 (c) of Supp. Saved compensation—Continued 
Dee: Deh CR casitiincdiiicnsndcs 386 Continuous retention of position re- 
Rates: quirement—Continued 
Allocation or reallocation of positions: saved pay benefits of regulation 
Inasmuch as allocations or reallocations only if they continue to occupy 
of positions to higher grades are con- GUNG PIR ow cccctstnintbentocs 537 . 
sidered promotions within purview of Longevity-step increases: 
sec. 802 (b) of Classification Act of Employee whose position was real- 
1949, employee whose position is real- located downward but whose sal- 
located to higher grade is entitled to ary rate saved pursuant to par. 
have his salary rate fixed at lowest 25.103 (e) of Civil Service Regs. is 
rate in higher grade which exceeds his above maximum scheduled rate 
previous rate in lower grade from for lower grade is entitled to 
which advanced by at least one step.. 266 longevity-step increase upon com- 
Saved compensation: pletion of three years continuous 
Civil Service Com. is authorized under satisfactory service at saved rate, 
Classification Act of 1949 to promul- and completion of aggregate period 


gate regulation saving to employees 


of ten years of service as required 


salaries attached to positions reallo under Classification Act of 1949... 436 
cated downward, where employees Rate of compensation, above maxi- 
eccupied positions on effective date mum scheduled rate of grade, 
of title VI of act—establishing basic Saved to employee pursuant to 
compensation schedules—which im- par. 25.103 (e) of Civil Service 
mediately prior to such date were Regs. upon downward reallocation 
subject to Classification Act of 1923, of position, may be deemed rate 
as amended, and which were ini- above maximum rate of grade pay- 
tially allocated to any of grades of able in accordance with term “‘ pro- 
Classification Act of 1949 and there- vision of law”’ as used in par. 25.52 
after reduced so long as such em (d) of said regulations which pre- 
ployees remain in same positions scribe longevity period require- 
which they occupied on effective ments for service at such rate_.__- 436 
date of title VI of act............... 6 Statutory promotion restrictions—em- 
Continuous retention of position re- ployees subject to Classification Act of 
quirement: 1949 occupying non-competitive posi- 
Civil Service Com. -regulation, pro- tions which are reallocated upward to 
mulgated pursuant to Classifica- next higher grade—there being no posi- 
tion Act of 1949, saving to employ tions in normal! lines of promotions in 
ees salaries attached to positions grades immediately below those of 
6 reallocated downward is applica reallocated position—are not precluded 
ble only so long as such employees by sec. 1310 (c) of Supplemental Appro. 
remain in same positions which Act of 1952—commonly referred to as 
they occupied on effective date of ” Whitten Rider—from receiving com- 
title VI of act, and therefore, where pensation applicable to reallocated 
employee, whose rate of compen- positions, even though less than one 
sation is saved under regulation, year has elapsed since employees re- 
ceases to occupy position of which ceived promotions to _ respective 
he was incumbent on effective date I dcthincnciinmecdnciiindiitibtinkes 684 
of title VI of act, and thereafter is Constructive appointment date for appoint- 
restored to such position, his rate ees who lost appointment opportunity 
of compensation must be reduced due to military service. See Appoint- 
to that otherwise provided for ments. 
grade in which his position is Limitations. See also, Compensation, ag- 
ND icencttnnnitbintidicnacn wi gregate limitations. 
54 Under saved compensation provi- Part-time positions—tetroactive salary 


sion of Federal Employees Pay 
Regs. saving to employees salaries 
attached to positions reallocated 
downward, employees who occu- 
pied positions which were reallo- 
cated downward subsequent to 
effective date of title VI of Classi- 
fication Act of 1949, are entitled to 


payments—employees performing part- 
time duties in classified positions 
under excepted appointments subject 
to Civil Service Reg. 6.101 are com- 
pensated in accordance with rates pre- 
scribed in Classification Act of 1949, 
as amended, and while retroactive in- 
crease provided by amendatory act of 








888 





INDEX DIGEST 


COMPENSATION-— Continued 
Rates—Continued 
Limitations—Continued 


Oct. 24, 1951, has effect of causing such 
employees to receive compensation in 
excess of $900 per annum, limitation 
prescribed for excepting their positions 
from competitive system, such excess 
is not to be considered as depriving 
employees of retroactive increase in 
compensation authorized by amenda- 


Minimum rate of grade requirement: 

All new appointments made to posi- 
tions covered by Classification Act 
are required to be made at minimum 
rate of compensation established for 
such positions, and therefore, in- 
dividual who received new appoint- 
ment to position under act at rate 
of compensation in excess of mini- 
mum rate prescribed for position 
must refund all amounts received 
in excess of said minimum rate-.-.- 
While appointment to classified 
position after separation from prior 
Govt. position, either temporary 
or permanent, classified or unclas- 
sified does not require that appoint- 
ment to classified position be con- 
sidered new appointment so as to 
limit salary rate to minimum rate 
of grade service as Christmas tem- 
porary substitute in Postal service 
for less than one month is not such 
service as would render subsequent 
appointment to classified position 
exempt from sec. 801 of Classification 
Act of 1949, which requires new 
appointments be made at minimum 
rate of appropriate grade_......... 
Rate in excess of minimum for grade— 
refund acquirement—all new appoint- 
ments made to positions covered by 
Classification Act are required to be 
made at minimum rate of compensa- 
tion established for such positions, 
and therefore, individual who re- 
received new appointment to position 
under act at rate of compensation in 
excess of minimum rate prescribed 
for position must refund all amounts 
received in excess of said minimum 


Panama Canal pilots—in view of organi- 


zational changes transferring certain 
former personnel of Panama Canal, in- 
cluding Panama Canal pilots, to Pan- 
ama Canal Co. and holding of Civil 
Service Com. that such pilots are now 
excluded from provisions of Classifica- 
tion Act of 1949 by see. 202 (20), Panama 
Canal pilots are not to be considered 
vessel employees within meaning of 
sec. 102 (d) of Federal Employees Pay 
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Rates—Continued 


Act of 1945, as amended, and therefore 
are subject to overtime compensation 
provisions of 1945 act 


Postal service. See Compensation, Postal 


Service, rates. 


Reallocation of position—simultaneous 


within-grade advancement—employee 
whose position is reallocated to higher 
grade on same date he becomes eligible 
for within-grade advancement under 
provisions of sec. 701 (a) of Classification 
Act of 1949, as amended, is entitled to 
have said within-grade advancement 
included in his existing rate of basic 
compensation in fixing under sec. 802 (b) 
his basic rate of compensation for higher 


Transfer, promotion, demotion. reinstate- 


ment, etc.: 


Administrative diseretion—initial salary 
rate of employee in classified position 
to which transferred, promoted, de- 
moted, reinstated, or reemployed 
may be fixed by administrative office 
at any rate above minimum of grade 
that does not exceed highest salary 
rate previously received in any prior 
Govt. position, and therefore, de- 
moted employee whose salary was 
reduced by administrative office to 
match salary rate of ether employees 
holding similar positions is not en- 
titled to additional amount regardless 
of reason for administrative determi- 
nation 


Correction of administrative error—there 
is no vested right in employee upon 
reemployment to receive highest 
salary rate previously paid to him, 
and therefore correction of adminis- 
trative error made in fixing salary of 
employee upon reemployment at lower 
rate than highest salary rate previously 
held by such employee can be accom- 
plished only by administrative action 
and upon showing that administrative 
error was in fact made in fixing original 
salary rate upon reemployment 


Promotion restrictions: 


Reduction in force actions—employee 
who, after receipt of reduction in 
force notice and prior to expiration 
of notice period, resigns and is re- 
employed by another agency or is 
transferred to position in another 
agency, in lower grade may be re- 
stored to position in grade held by 
him prior to receipt of said notice 
without violating promotion re- 


strictions of sec. 1310 (c) of Supp. 
Appro. Act, 1952....... sesebccncse 
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COMPENSATION— Continued 
Rates—Continued 
Transfer, promotion, demotion, reinstate- 


ment, ete.—Continued 
Promotion restrictions—Continued 
Service in grade requirement: 
Provisions of sec. 1310 of act of Nov. 
1, 1951, providing that no person 
in any executive department or 
agency whose position is subject 
to Classification Act of 1949, as 
amended, shall be promoted or 
transferred to higher grade subject 
to such act without having served 
at least 1 year in next lower 
grade, is effective from beginning 
of day of approval, since exact 
hour of signing of act cannot be 
ascertained with any degree of 
exactness, and therefore, promo 
tion of employee effective at 
beginning of business on Nov. 1, 
1951, is subject to restrictions con- 
tained in cited act.............. 
Under provisions of sec. 1310 (c) 
of Supplemental Appro. Act, 
1952, prohibiting promotion or 
transfer of any person whose 
position is subject to Classifica- 
tion Act of 1949, as amended, to 
higher grade under act unless he 
has served at least one year in 
next lower grade or is within reach 
for appointment to higher grade 
position on competitive civil 
service register, persons with prior 
service in such positions who have 
not completed required period in 


grade when reached for appoint- 


ment to higher grade position of 
attorney on non-civil service 
register, established by Federal 
Trade Com., may not be ap- 
pointed to higher grade._........- 
Two grade promotion limitation—em- 
ployee who received personnel 
action purporting to promote her 
from grade GS-4 to GS-5, contingent 
upon removal of appropriation pro- 
motion restriction, and who, upon 
removal of said restriction but sub- 
sequent to effective date of Civil 
Service Com. Reg. limiting promo- 
tions to two grades, was promoted 
to grade GS-7, received promotion 
of more than two grades in con- 
travention of said regulation, and 
therefore, salary payments at rate 
for GS-7 grade may not be made 
OIE i cist tnriennnniions 
Rate in prior position as basis—temporary 
Christmas employment in Post Of- 
fice—while appointment to classified 
position after separation from prior 
Govt. position, either temporary or 
permanent, classified or unclassified, 
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COMPENSATION—Continued 
Rates—Continued 
Transfer, promotion, demotion, reinstate- 


ment, ete.—Continued 
does not require that appointment to 
classified position be considered new 
appointment so as to limit salary rate 
to minimum rate of grade, service as 
Christmas temporary substitute in 
Postal service for less than one month 
is not such service as would render 
subsequent appointment to classified 
position exempt from sec. 801 of Clas- 
Sification Act of 1949, which requires 
new appointment be made at mini- 
mum rate of appropriate grade__.._... 
Simultaneous promotion and _ within- 
grade advancement—employee who is 
promoted to higher grade on same 
date becomes eligible for within-grade 
advancement under provisions of sec. 
701 (a) of Classification Act of 1949, as 
amended, is entitled to have said 
within-grade advancement included 
in his existing rate of basic compensa- 
tion in fixing under sec. 802 (b) his 
basic rate of compensation for higher 


Unclassified position changed to classi- 


fied—saved compensation—employee 
whose unclassified position was clas 
sified under Classification Act of 1949 
in grade with no longevity step and 
whose rate of pay, which was above 
maximum scheduled rate of grade, was 
saved under sec. 1105 (b) of act, is not 
entitled to salary adjustment under sec. 
1 (b) of increased compensation amend- 
ment of Oct. 24, 1951, to act; however, 
as employee’s saved salary is less than 
new maximum scheduled rate estab- 
lished by said amendment for grade he 
is entitled from effective date thereof, to 
be advanced to higher salary step under 
within-grade promotion provisions of 
sec. 701 of act, as amended 


Veterans Administration medical per- 


sonnel—under sec. 4 (a) of Classifica- 
tion Act of 1949, as amended, increasing 
salary rates provided by act of Jan. 3, 
1946, for officers and employees in Dept. 
of Medicine and Surgery, Veterans 
Adm. by 10 percent subject te minimum 
and maximum dollar increases pre 
scribed by act, new compensation rates 
for each grade should be established by 
adding to each step within grade an 
amount equal to 10 percent of minimum 
rate for each grade or prescribed dollar 
minimum or maximum as case may be. 


Wage-board, etc., employees—leave, train- 


ing, and other non-productive work 
period—proposed wage incentive system, 
which includes plan for establishing 
rate to be paid for sick, annual, and 
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COMPENSATION—Continued 


Rates—Continued 


terminal leave, holidays, training and 
conference periods and other non-pro- 
ductive work, for wage board employees 
of naval supply activities, is not in con- 
travention of sec. 202 (7) of act of Oct. 
28, 1949, relating to compensation of 
employees subject to wage boards or 
other wage-fixing authorities and, 
therefore, system may be adopted with- 
out obtaining prior legislative authority- 
Reduction—reduction in force demotion— 
retroactive salary adjustment—transfer by 
employee to position in lower grade, to 
avoid separation by reduction in force, 
does not constitute removal from service 
within “‘back pay” provisions of act of 
Aug. 24, 1912, as added by act of June 10, 
1948, so ag to entitle said employee to dif 
ference in salary between position held 
prior to transfer and lower grade position 


to which transferred.......... ee 
Salary tables: 
Executive branch of Government: 


40, 44, and 48 Hour Week: 
Cire. letter B-50870, Oct. 23, 1951... 


Cire. Letter B-50870, Nov. 1, 1951... 


Selective Service registrants—salary lesses in 
complying with draft beard erders— 
appropriation availability—employee of 
Military Sea Transportation Service who 
was unable to sail on his assigned vessel 
due to local selective service draft board 
ordering himto remain in U. 8. pending 
physical examination is not entitled to 
compensation lost as result of such action, 
there being no law making appropriated 
funds available for payment of compensa- 
tion losses sustained by selective service 
registrant as résult of compliance with 
order, valid or otherwise of local draft 


Separation from service. See, also, Com- 
pensation, discharges and dismissals. 

Strikes against Government. See Officers 
and Employees, striking against Govern- 
ment. 

Sundays and holidays. See Sundays and 
Holidays, compensation. 

Suspension from duty: 
Compensation for period of unjustified 

suspension : 

Deductions for outside earnings—dis- 
position—in making payment of com- 
pensation for periods of employee’s 
unjustified suspension from service 
under act of Aug. 24, 1948, as amended 
by act of June 10, 1948, deductions for 
earnings through other employment 
during period involved are not for 
transfer to miscellaneous receipts but 
should remain to credit of salary ap- 
propriation from which payment is 
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Suspension from duty—Continued 

Compensation for period of unjustified 

suspension—Continued 
Leave without pay statue—pending 
action on employee's retirement re- 
quest—back pay provisions of act of 
June 10, 1948, which authorizes pay- 
ment of compensation to employee 
who has been removed or suspended 
from service—upon restoration or re- 
instatement on grounds that such re- 
moval or suspension was unjustified 
or unwarranted—are concerned pri- 
marily with those cases where charges 
arise out of employee's conduct, and 
therefore, employee who is placed on 
leave without pay pending action on 
disability retirement application is not 
entitled, upon restoration to duty, to 
benefits of said act, even though 
employee may have been separated 
from service in error prior to approval 
by Civil Service Com. of his request 
PS wckececsdabeesicbebaees 
Transfers—obligations ef agencies bet ween 
which transfer occurs—retroactive salary 
payments—employees in positions subject 
to inereased compensation amendment to 
Classification Act of 1949 who transferred 
from one agency to another, or from one 
bureau to another within same department 
operating under separate appropriations, 
between effective date of said amendment 
and date of its approval are to receive their 
retroactive payments from agency or 
department authorized to obligate appro- 
priations or funds which were charged with 
employee’s salaries during period in- 


Travel time—overtime compensation. 

Compensation, overtime, travel time. 

Wage-board, etc., employees: 

Leave, training, and ether non-productive 
work periods—proposed wage incentive 
system, which includes plan for estab- 
lishing rate to be paid for sick, annual, 
and terminal leave, holidays, training 
and conference periods and other non- 
productive work, for wage board em- 
ployees of naval supply activities is not 
in contravention of sec. 202 (7) of act of 
Oct. 28, 1949, relating to compensation 
of employees subject to wage boards or 
other wage-fixing authorities and, there- 
fore, system may be adopted without 
obtaining prior legislative authority - - -- 

Sundays and holidays. See Sundays and 
Holidays, compensation. 


Withholding—group hospitalization,  in- 


surance premiums, etc.—proposed plan to 
make voluntary pay roll deductions from 
salaries of employees of National Advisory 
Committee for Aeronautics for premiums 
due under group life insurance policy 
issued for such employees pursuant to 
sec. 10 of Life Insurance Act of Dist. of 
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COMPENSATION— Continued Page | CON TRACTS— Continued Page 
Col., as amended, is in contravention of Awards— Continued 
existing laws and violates general public Negotiation—Continued 
policy against making Govt. collection Armed Services Procurement Act of 
agency for private organizations........... 647 1947—Continued 
Within-grade periodic advancements. See mination that award is necessary in 
Compensation, periodic within-grade ad- ee ae 278 
vancements. Contracts may be awarded to small 
business firms by negotiation, under 
CONTRACTS: 


sec. 2 (c) (1) of Armed Services Pro 
curement Act, 1947, and under sec. 
302 of Federal Property and Ad- 


Assignments—claims. See Claims, assign- 
ments, contracts. 


Awards: ° ministrative Services Act, 1949, upon 
Legality—union labor employment. See proper determination by Agency 
Contracts, labor stipulations. head that award is necessary in 
Negotiation: public interest or when such action 
After advertising for bids: is supported by determination under 
Contracts may be awarded to small Defense Production Act, 1950, as 


business firms by negotiation, under 
sec. 2 (c) (1) of Armed Services Pro- 
curement Act, 1947, and under sec 
302 of Federal Property and Ad- 
ministrative Services Act, 1949, 
upon proper determination by 
Agency head that award is neces- 
sary in public interest or when such 
action is supported by determina- 
tion under Defense Production Act, 
1950, as amended, that award is in 
interest of mobilizing Nation's pro- 
ductive capacity or national defense 
program, even though bids are first 
solicited and said negotiation with 
small business concern results in 
higher price than otherwise obtain- 


Where invitation for bids provides 
that after proposals are received 
negotiations will be conducted with 
three lowest bidders to determine 
final conditions, price, etc., notice to 
proceed issued to lowest bidder be 
fore any negotiations were held with 
authorized representatives of bidder 
consitituted no more than firm offer 
on part of Govt. to award contract 
to that bidder at price stated in 
proposal, and therefore, said offer 
must be accepted without qualifica- 
tion by bidder in order for contract 
to be consummated 


Armed Services Procurement Act of 


1947: 

In view of sec. 2 (c) (1) of Armed Serv- 
ices Procurement Act of 1947, au- 
‘thorizing negotiation of contracts 
without advertising when deter- 
mined by Agency head to be neces- 
sary in public interest during period 
of national emergency, and fact that 
such emergency was proclaimed by 
President on Dec. 16, 1950, military 
establishments may award con- 
tracts for supplies and services at 
prices other than lowest which might 
be obtainable, upon proper deter- 


347 


378 


amended, that award is in interest of 
mobilizing Nation’s productive ca- 
pacity or national defense program, 
even though bids are first solicited 
and said negotiation with small 
business concern results in higher 
price than otherwise obtainabie__--- 


Federal Property and Administrative 
Service Act of 1949—contracts may be 
awarded te small business firms by 
negotiation, under sec. 2 (ce) (1) of 
Armed Services Procurement Act, 
1947, and under sec. 302 of Federal 
Property and Administrative Services 
Act, 1949, upon proper determination 
by Agency head that award is neces- 
sary in public interest or when such 
action is supported by determination 
under Defense Production Act, 1950, 
as amended, that award is in interest 
of mobilizing Nation’s productive 
capacity or national defense program, 
even though bids are first solicited 
and said negotiation with small busi 
ness concern results in higher price 
than otherwise obtainable 


Small business concerns: 

Authority contained in sec. 714 (f) (2) 
of Defense Production Act of 1950, 
as amended, to negotiate contracts 
with small business concerns re- 
quires that separate joint deter- 
mination be made by Small Defense 
Plants Adm. and contracting pro 
curement agency for each procure- 
ment and does not permit blanket 
determinations, based on general 
formulas or price differentials which 
could control award of future con- 
tracts without further regard for 
facts and circumstances involved in 
each particular procurement._...... 


Contracts may be awarded to small 
business firms by negotiation, under 
sec. 2 (c) (1) of Armed Services Pro- 
curement Act, 1947, and under sec. 
302 of Federal Property and Admin- 
istrative Services Act, 1949, upon 
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CONTRACTS—Continued 
Awards—Continued 
Negotiation—Continued 


Page ; CONTRACTS—Continued 
Damagee—Continued 
Delaye—Continued 


Armed Services Procurement Act of 
1947—Continued 
proper determination by Agency 
head that eward is necessary in 
in publie interest or when such ac- 
tion is supported by determination 
under Defense Production Act, 1950, 
as amended, that award is in interest 
of mobilizing Nation’s productive 
capacity or national defense pro- 
gram, even though bids are first 
solicited and said negotiation with 


Where pursuant to sec. 714 (f) (2) of 
Defense Production Act of 1950, as 
amended, joint determination is 
made by Small Defense Plants Adm. 
and contracting procurement agency 
that award of contract to small busi- 
ness concern is in interest of mobiliz- 
ing Nation’s full productive capacity 
or national defense program, pro- 
curing agency properly may contract 
with smal] business concern at 
higher price than otherwise obtain- 
able, but only to extent determined 
necessary to give small business 
concerns fair proportion of total of 
Govt. purchases and contracts._.... 


Te other than lowest bidder. See Bids, 
acceptance or rejection, acceptance of other 
than lowest. 


or indirect result of his own compli- 
ance with rule, regulation, or order 
issued pursuant to act, so that Govt. 
contractor whose delay or other 
default in performance of contract was 
caused by delays of a supplier or sub- 
contractor, who was unable to make 
timely delivery of material due to 
other orders with a preferential pri- 
ority is not entitled to an extension of 
time under said section 

Not fault of contractor—relief under De- 
jense Production Act of 1950—relief 
from damages or penalties for any act 
or failure to act accorded by sec. 707 
of Defense Production Act of 1950 is 
available only to person whose alleged 
liability is direct or indirect result of 
his own compliance with rule, regula- 
tion, or order issued pursuant to act 
so that Govt. contractor whose delay 
or other default in performance of 
contract was caused by delays of a 
supplier or subcontractor who was 
unable to make timely delivery of 
material due to other orders with a 
preferential priority, is not entitled to 
an extension of time under said section. 


Government activities, priority system, 


etc.—National Production Authority re- 
strictions—contractor who, due to Na- 
tional Production Authority restriction 
upon use of certain material in manu- 
facture of equipment, is unable to furnish 
type of equipment contracted for may 


Cancellation. See Contracts, termination. not be permitted to substitute different 
Damages: 


kind of material than required by con- 
Actual—additional liquidated damage fia- 


bility—where construction contractor de- 
faulted under contract containing Stand- 
ard Delays-Damages clause providing 
liquidated damages for delays in comple- 
tion of contract in event Govt. did not 
terminate contractor’s right to proceed, 
but specifications provided for liqui- 
dated damages until completion by con- 
tractor or replacing contractor and that 
such provision would not prevent Govt. 
from terminating right of contractor to 
proceed, Govt. is entitled, upon termi- 
nation of contract and award to replacing 
contractor, to liquidated damages from 
time work was required to be completed 
until it was completed by replacing con- 
tractor, plus excess cost of completion 
under replacing contract 

Delays: 

Government activities, priorities, ete.— 
relief under Defense Production Act 
of 1950—relief from damages or penal- 
ties for any act or failure to act ac- 
corded by sec. 707 of Defense Produc- 
tion Act of 1950 is available only to 
person whose alleged liability is direct 


tract specifications; however, contractor 
is not liable for damages resulting from 
compliance with Govt. restriction and 
contract should be canceled 


Liquidated : 


Additional excess cost liability—where 
construction contractor defaulted un- 
der contract containing Standard 
Delays-Damages clause providing 
liquidated damages for delays in com- 
pletion of contract in event Govt. did 
not terminate contractor’s right to 
proceed, but specifications provided 
for liquidated damages until comple- 
tion by contractor or replacing con- 
tractor and that such provision would 
not prevent Govt. from terminating 
right of contractor to proceed, Govt. 
is entitled, upon termination of con 
tract and award to replacing contrac- 
tor, to liquidated damages from time 
work was required to be completed 
until it was completed by replacing 
contractor, plus excess cost of com- 
pletion under replacing contract. 

Remission—Cemptrolier General’s au- 
thority—authority conferred upon 
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Damages—Continued 
Liquidated—Continued 
Comptroller General by sec. 10 (a) of 
Federal Property and Administrative 
Services Act of 1949, as amended, to 
remit or waive liquidated damages 
under contracts, upon recommenda- 
tion of head of department or agency 
concerned, is limited to contracts en- 
tered into on or after July 1, 1949, 
effective date of act................... 
Default—excess costs—purchases else where, 
replacement contracts, etc.—additional 
liquidated damage liability—where con- 
struction contractor defaulted under 
contract containing Standard Delays— 
Damages clause providing liquidated 
damages for delays in completion of con- 
tract in event Govt. did not terminate 
contractor’s right to proceed, but specifi- 
cations provided for liquidated damages 
until completion by contractor or replacing 
contractor and that such provision would 
not prevent Govt. from terminating right 
of contractor to proceed, Govt. is entitled 
upon termination of contract and award to 
replacing contractor, to liquidated dam- 
ages from time work was required to be com- 
pleted until it was completed by replacing 
contractor, plus excess cost of completion 
under replacing contract.................. 
Deliveries: 
Delays—damage assessments. 
tracts, damages 
Substitutions—compliance with Nationa 
Production Authority regulations—con- 
tractor who, due to National Production 
Authority restriction upon use of certain 
material in manufacture of equipment, 
is unable to furnish type of equipment 
contracted for may not be permitted to 
substitute different kind of material than 
required by contract specifications; how- 
ever, contractor is not liable for damages 
resulting from compliance with Govt 
restriction and contract should be 
WUE colnet Den ceet entitle tens 
Discounts—payment date determination— 
check issuance date v. check receipt date— 
where contract for furnishing laundry and 
dry cleaning services contains provision 
that time in connection with 10 day dis- 
count period offered will be computed 
either from date of delivery or rendition of 
services or from date correct and properly 
certified invoices are received, whichever 
is later, date of issuance of checks, rather 
than date checks are received by con 
tractor, is to be considered as date of 
anc entenrenvehtitabenakatembeeinn 
Excess costs. See Contracts, default, excess 
costs. 
Increased costs — defaulting contractor — 
purchases else where—contractor’s inabil- 
ity to obtain materiale from supplier— 
defaulting contractor whose failure to 


See Con- 
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honor Govt’s. purchase order for quantity 
of bathrobes was due to his inability to 
obtain materials may not be relieved of 
excess costs incurred by Govt. for pur- 
chases under replacement contract, pur- 
chases elsewhere requiring conclusion that 
contract while less profitable or more 
burdensome was not impossible of per 
formance so as to excuse default under 
terms of contract 


253 Labor stipulations—union labor employ- 


428 


186 





ment—employment of union labor by 
Govt. contractors is not required by 
statute, and therefore, there is no legal 
justification for rejection of lowest bid 
received solely because low bidder may 
not employ union labor 


Mistakes—bids. 
Modification: 
After contractor’s default—acceptance oi 
defaulting contractor’s bid upon read- 
vertisement—acceptance by Govt. of 
bid by contractor who failed to execute 
formal contract resulted in valid and 
binding contract and acceptance, after 
readvertising, of second bid from same 
contractor at higher cost for performing 
work it was already obligated to perform 
under original contract was tantamount 
to unauthorized modification of first 
contract and therefore, payment for 
work performed may not be made in 
excess of price specified in first contract _ 


Facilitation of war effort—modification 
after performance and payment—requests 
by contractors for relief under provisions 
of First War Powers Act, 1941, as 
amended, and E. O. No. 10210, Feb. 2, 
1951, which authorize administrative 
agencies concerned with national defense 
to amend or modify contracts “heretofore 
or hereafter made’’ without regard to 
other provisions of law in order to facili- 
tate national defense, may be considered 
and granted after full performance of 
contract and after final payment, pro- 
vided such requests are filed during 
performance of contract and before final 
payment has been made under con- 
tract. 24 C. G. 723, modified_ -........-. 


See Bids, mistakes. 


Negotiated awards. See Contracts, awards, 
negotiation. 


Offer and acceptance—formal contract exe- 
cution nonessentiality—liability of bidder 
and his surety on bid bond accompanying 
bid is fixed upon bidder’s refusal to enter 
into formal contract tendered it, even 
though contract by its express terms was 
not binding until formally approved by 
higher authority. 


Payments: 
Defaulting contractor—completing surety’s 
rights—rights of sureties, who complete 
work of defaulting contractor, to retained 
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Payments—Continued 

percentages and unpaid progress esti- 
mates earned by contractor prior to 
default are derived primarily from sure- 
ties subrogation to rights of contractor 
and are inferior to Govt’s. right of set-off 

for independent debt of contractor how- 
ever, Govt. may by agreement reimburse 
surety for completion costs out of such 


Excess of price under existing contract— 
acceptance by Govt. of bid by contractor 
who failed to execute formal contract 
resulted in valid and binding contract 
and acceptance, after readvertising, of 
second bid from same contractor at 
higher cost for performing work it was 
already obligated to perform under orig- 
inal contract was tantamount to unau- 
thorized modification of first contract 
and therefore, payment for work per- 
formed may not be made in excess of 
price specified in first contract. _........ 

Final settlement date. See General Ac- 
counting Office, settlements, certificates, 
contract final settlement date. 

Set-off. See Se-off. 

Personal services. See Personal Services. 
Price: 

Adjustment: 

Clerical or typographical error relief pro- 
vision—supplier’s errors—stipulation 
in contract for the adjustment of prices 
to conform with prices in effect at time 
of shipment and for the relief of a con- 
tractor of responsibility for clerical or 
typographical errors relates to errors 
made by contractor only and does not 
extend to errors in price quotations 
made by contractor’s suppliers ___-__- 

Labor, material, etc., fluctuations—sub- 
sistence as part of wages—under con- 
struction contract escalator clause, 
providing for percentage adjustment 
to eompensate contractor for changes 
in cost of labor, either upward or 
downward, which establishes specific 
hourly wage rates to be used as basis 
for determining amount of adjustment, 
subsistence payments made by con- 
tractor to certain classifications of its 
mechanics and laborers may not be 
considered part of wages in making 
adjustments under contract escalator 


Price-fixing orders—violations—penalty re- 
funds—where jobber-converter paid pen- 
alty levied by U. 8S. Dist. Ct. consent 
judgment rather than defend pending 
court action for violation of Maximum 
Price Reg. and subsequent thereto Ad- 
ministrator, Office of Price Adm., granted 
relief to other contractors charged with 
same violation, such relief action forms no 
basis for refunding to jobber-converter 


amount paid pursuant to consent judg- 
ment for penalty legally imposed pursuant 
to law and regulations in effect at time of 
violation .............. mehedsdchebeseencce 


Renegotiation—Renegotiation Act of 1951— 
exclustion of Government Printing Office 
contracte—contracts subject to renegotia- 
tion under Renegotiation Act of 1951 are 
limited to agencies named in sec. 103 (a) 
of act and to other agencies in executive 
branch of Govt. designated by President 
pursuant to said section, and, therefore, 
contracts entered into by G. P. O., part 
of legislative branch of Govt. which was 
not specifically named in act nor within 
Presidential designation provision thereof, 
are not subject to Renegotiation Act 


Services or supplies covered under existing 
contract—validity of second contract— 
acceptance by Govt. of bid by contractor 
who failed to execute formal contract re- 
sulted in valid and binding contract and 
acceptance, after readvertising, of second 
bid from same contractor at higher cost 
for performing work it was already ob- 
ligated to perform under original contract 
was tantamount to unauthorized modifi- 
cation of first contract and therefore, 
payment for work performed may not 
be made in excess of price specified in first 


Termination—government activities, prior- 
ity system, etc.—National Production 
Authority restrictions—contractor who, due 
to National Production Authority restric- 
tion upon use of certain material in manu- 
facture of equipment, is unable to furnish 
type of equipment contracted for may 
not be permitted to substitute different 
kind of material than required by contract 
specifications; however, contractor is not 
liable for damages resulting from com- 
pliance with Govt. restriction and con- 
tract should be canceled 


CONVENTIONS, CONFERENCES, 


ASSOCIATIONS. ETC.: 
Government agency membership fees. 
See Fees, membership. 


COPYRIGHTS: 


Fees—payment by Government agencies— 
Register of Copyrights, Library of Con- 
gress, may record assignment of copyright 
to U. 8. at request of another Govt. agency 
without requiring payment of statutory 
fees referred to in 17 U.8.C. 31 and 215 for 
recording of copyrights 


COURTS: 


Fines—parking fees, fines, etc.—appropria- 
tion availability—fine imposed by court 
upon employee for parking violation 
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COURTS—Continued 


committed while driving Govt. vehicle 

in performance of his official duties is 

personal responsibility of employee, and 
there is no authority for payment thereof 
from appropriated moneys 

Judgments, decrees, etc.—consent judg- 
ments—Office of Price Administration 
violations—penalty refunds—where jobber- 

converter paid penalty levied by U. 8. 

Dist. Ct. consent judgment rather than 

defend pending court action for violation 

of Maximum Price Reg. and subsequent 
thereto Administrator, Office of Price 

Adm., granted relief to other contractors 

charged with same violation, such relief 

action forms no basis for refunding to 
jobber-converter amount paid pursuant to 
consent judgment for penalty legally 
imposed pursuant to law and regulations 
in effect at time of violation 

Jurors: 

Fees—incidental services prior to jury 
service term—inasmuch as provisions 
of Dist. of Col. Code fixing term of jury 
service to commence on first Tuesday 
of certain months and terminate on 
Monday preceding first Tuesday of 
next month were intended merely to 
delimit period which persons are to 
serve as jurors and do not prohibit per- 
formance of incidental services such as 
qualifying and receiving preliminary 
instructions outside that period, per 
diem authorized for jprors under 28 U. 8. 
Code 1871 may be paid for performance 
of such incidental services prior to begin- 
ning of term of jury service 

Leaves of absence. See Leaves of Absence, 
court. 


DECEDENT’S ESTATES: 


Checks: 

Claims jurisdiction—missing, interned 
or captured persons—checks in payment 
of claims filed by interned American 
citizens and prisoners of war for deten- 
tion benefits under sec. 5 (d) and 6 (c) 
of War Claims Act of 1948, as amended, 
which are delivered but not negotiated 
by payees prior to death do not become 
assets of payees’ estates and are not 
required to be transmitted to GAO 
for settlement under sec. 305 of Budget 
and Accounting Act of 1921, as amended, 
but may be canceled and claims for pro- 
ceeds thereof settled by War Claims 


Status as asset of decedent’s estate— 
missing, interned or captured persons— 
checks in payment of claims filed by 
interned American citizens and prisoners 
of war for detention benefits under sec. 
5 (d) and 6 (c) of War Claims Act of 
1948, as amended, which are delivered 
but not negotiated by payees prior to 
death do not become assets of payees’ 
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Checks—Continued 
estates and are not required to be trans- 
mitted to G. A. O. for settlement under 
sec. 305 of Budget and Accounting Act 
of 1921, as amended, but may be can- 
celed and claims for proceeds thereof 
settled by War Claims Com 
Compensation: 
Leave unused prior to death: 

Compensatory leave earned n lieu of 

overtime compensation: 

Where, for reasons beyond his control, 
employee’s compensatory time in 
lieu of overtime remains unused at 
time of his separation by death, pay- 
ment at overtime rates may be made 
therefor to his beneficiary pursuant 
to act of Aug. 3, 1950, providing for 
settlement of accounts of deceased 
officers and employees 

Where, for reasons beyond their con- 
trol, postal service employees’ com- 
pensatory time in lieu of overtime 
remains unused at time of their 
separation by death, payment for 
such unused compensatory time 
may not be made to heirs or estates 
of deceased Postal Service employees 
in absence of specific statutory 
authority therefor 

Retroactive salary payments: 

Death during retroactive compensation 
period—under increased compensation 
amendment to Classification Act of 
1949, providing that retroactive com- 
pensation shall be paid only in case 
of individual who is in service of U. S. 
on date of enactment of act, compensa- 
tion due employee who died between 
effective date of amendment and date 
of its enactment may not be computed 
in accordance with increased com- 
pensation rates authorized by said 
amendment 


Inasmuch as Classification Act of 1949, 
as amended, authorizing retroactive 
salary increases does not require 
that retired employee actually oc- 
cupy that status on Oct. 24, 1951 
(enactment date of the act), to 
qualify for retroactive increase, 
where employee who was retired 
subsequent to effective date of act 
died prior to Oct. 24, 1951, adjusted 
amount may be paid to his estate or 
designated beneficiary as case may 


Retroactive salary increase authorized 
in Classification Act of 1949, as 
amended, for retired officers or em- 
ployees for services rendered during 
period beginning with first day of 
first pay period which began after 
June 30, 1951, and ending with date 
of their retirement would be for pay- 
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Compensation—Continued 
Retroactive salary paymentse—Continued 
Retired personnel—Continued 
ment in case of retired officer or efmi- 
ployee who died on or before Oct. 24, 
1951 (enactment date of act), or 
after that date but prior to receipt 


Pay—legal representatives rights v. heirs. 


and distributees—National Guard drill 
pay—where claim submitted by father of 
deceased member of National Guard for 
armory drill and field training pay indi- 
cates that legal representative will be 
appointed, payment thereof to claimant is 
not authorized under act of June 30, 1906, 
as amended, unless it be established that 
legal representative will not in fact be 
ae nenemow oe 


DECISIONS: 


See General Accounting Office, decisions. 


DEPARTMENTS AND ESTABLISH- 


MENTS: 
Services bet ween: 

Appropriation transfers. See Appropria- 
tions, transfers, between departments and 
establishments. 

Copyright recording services furnished by 
Library of Congress— Register of Copy- 
rights, Library of Congress, may record 
assignment of copyright to U. 8. at 
request of another Govt. agency without 
requiring payment of statutory fees 
referred to in 17 U. 8. C. 31 and 215 for 
recording of coyprights 


Loan ofemployees. See Details, inter-office. 
Payments—accounting, ete., procedure— 
collections representing reimbursements 
for salaries of National Labor Relations 
Board employees loaned to other agen- 
cies pursuant to act of June 30, 1932, are 
available for obligation and expenditure 
for personal services of Board and should 
be credited to account administratively 
established to record such expenditures; 
however, limitation on personal services 
contained in Board’s 1952 appropriation 
applies only to expenditures for personal 
services of Board, which are gross ex- 
penditures less salary reimbursements _- 


DETAILS: 


Inter-office—salary reimbursements—ac- 
counting, etc. procedure—collections 
representing reimbursements for salaries 
of National Labor Relations Board em- 
ployees loaned to other agencies pursuant 
to act of June 30, 1932, are available for 
obligation and expenditure for personal 
services of Board and should be credited to 
account administratively established to 
record such expenditures; however, limita- 
tion on personal services contained in 
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DECEDENT’S ESTATES—Continued Page; DETAILS—Continued 


Board’s 1952 appropriation applies only 
to expenditures for personal services of 
Board, which are gross expenditures less 
salary reimbursements 


DEVICES: 


Labor-saving—typewriters. See Typewriters. 


20} DISBURSING OFFICERS AND 


AGENTS: 
Accounts—exceptions—notices—Gen. Regs. 
93—Revised, par. 7, Jan. 20, 1945, revised. 


DISCHARGES AND DISMISSALS: 


See also, Compensation, discharges and dis- 
missals; Pay, discharges and dismissals. 
Military, naval, ete., personnel: 

Effective date—enlistments in other organ- 
izations—discharge of Marine Corps 
Reservist who enlisted as aviation cadet 
in U. 8. Air Force may not be retro- 
actively dated so as to effect discharge 
of enlisted man prior to actual date of 
his discharge, notwithstanding Marine 
Corps Manual provides that upon en- 
listment of enlisted reservists in another 
branch of regular service such reservists 
will be discharged effective day prior to 
such enlistment 

Revocation of discharge—where member 
of Marine Corps was discharged without 
serverance pay because of disability, 
and subsequent thereto Sec. of Navy 
directed that action be taken to issue 
discharge with severance pay, member 
is not entitled to severance pay under 
sec. 402 (a) of Career Compensation Act 
of 1949, as purported retroactive cancel- 
lation of original discharge is ineffective 
in absence of evidence to show that it was 
procured through fraud or misrepresenta- 


tion. . .....-sccccrentasasctcesseuse 


DISCOUNTS: 


See Contracts, discounts. 


DISTRICT OF COLUMBIA: 


Administrater of Rent Control—compensa- 
tion. See District of Columbia, employees, 
compensation. 

Commissioners: 

Compensation fixing authority—unclassi- 
fied, wage board, etc., personnel— Rent 
Control Administrator—provisions of 
sec. 2 of act of Oct. 25, 1951, authorizing 
Dist. of Col. Commissioners to grant 
additional compensation to employees 
of Dist. of Col. whose compensation is 
fixed and adjusted from time to time by 
wage board, or whose compensation is 
fixed without reference to Classification 
Act of 1949, as amended, or whose com- 
pensation is limited or fixed specifically 
by provisions of Dist. of Col. Appro. 
Act, 1952, are not applicable to position 
of Administrator of Rent Control for 
Dist. of Col. whose salary is specifically 
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DISTRICT OF COLUMBIA—Con. 


Commissioners—Continued 

Discretionary authority to grant police, 
firemen, etc., pension increases—pen- 
sion increases for retired members of 
Metropolitan Police Dept., U. 8. Park 
Police, White House Police, and Fire 
Dept. proposed to be paid under discre- 
tionary authority vested in Board of 
Commissioners, Dist.-of Col. by act of 
July 1, 1930, are not “obligations author- 
ized by law” within anti-deficiency 
provision of sec. 1211, General Appro. 
Act, 1951, which may be paid irrespective 
of incurrence of any deficiency, and 
payment therefor from Dist. of Col. 
appropriations which are subject to anti- 
deficiency provisions of act is unauthor- 
ized in absence of sufficient funds 


Employees: 

Compensation—increases authorized for 
unclassified, wage board, etc., per- 
sonnel—Rent Control Administrator— 
provisions of sec. 2 of act of Oct. 25, 1951, 
authorizing Dist. of Col. Commissioners 
to grant additional compensation to 
employees of Dist. of Col. whose com- 
pensation is fixed and adjusted from 
time to time by wage board, or whose 
compensation is fixed without reference 
to Classification Act of 1949, as amended, 
or whose compensation is limited or fixed 
specifically by provisions of Dist. of Col. 
Appro. Act, 1952, are not applicable to 
position of Administrator of Rent Con- 
trol for Dist. of Col. whose salary is 
specifically fixed by statute 

Leaves oiabsence. See, Leaves of Absence. 

Firemen — retirement — annuities — pension 
increase authority limitation—pension in- 
creases for retired members of Metropoli 
tan Police Dept., U. 8. Park Police, 

White House Police, and Fire Dept. pro- 

posed to be paid under discretionary 

authority vested in Board of Commis- 

sioners, Dist. of Col. by act of July 1, 1930, 

are not “‘obligations authorized by law” 

within anti-deficiency provision of sec. 

1211, General Appro. Act, 1951, which 

may be paid irrespective of incurrence of 

any deficiency, and payment therefor 
from Dist. of Col. appropriations which 
are subject to antideficiency provisions of 
act is unauthorized in absence of sufficient 


Annuities—service credits—in comput- 
ing rate of retirement compensation of 
judges of Municipal Court of Appeals 
of Dist. of Col. pursuant to provisions 
of act of Apr. 1, 1942, confining credit 
for retirement purposes to “total of 
his aggregate years,”’ fractional year’s 
service may not be counted........... 
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Judges—Continued 
Retirement—Continued 
Judicial service after retirement—provi- 
sion in act of Apr. 1, 1942, that judge of 
Municipal Court of Appeals of Dist. of 
Col. receiving retirement salary there- 
under may be required to serve on 
active duty for 90 days during any 
calendar year, appears to be limitation 
upon mandatorily required service 
rather than qualification of retired 
judge, and therefore, he may serve in 
excess of 90 days should he so desire__ 
Office vacation by resignation, retire- 
ment, failure of reappointment, etc.— 
under act of Apr. 1, 1942, providing for 
retirement of judges of Municipal 
Court of Appeals of Dist. of Col., 
terms “retire’’ and “retirement” are 
defined to include retirement, resig- 
nation, or failure of reappointment 
upon expiration of term of office of 
incumbent, so that it is immaterial— 
as far as judge’s retirement rights based 
upon service are concerned—whether 
he vacates his office by resignation or 
retirement 
Police — retirement — annuities — pension 
increase authority limitation—pension in- 
creases for retired members of Metropoli- 
tan Police Dept., U. 8. Park Police, White 
House Police, and Fire Dept. proposed to 
be paid under discretionary authority 
vested in Board of Commissioners, Dist. of 
Col. by act of July 1, 1930, are not “‘obliga- 
tions authorized by law” within anti 
deficiency provision of sec. 1211, General 
Appro. Act, 1951, which may be paid 
irrespective of incurrence of any deficiency, 
and payment therefor from Dist. of Col. 
appropriations which are subject to anti- 
deficiency provisions of act is unauthorized 
in absence of sufficient funds 
School teachers—compensation—computa- 
tion of increase authorized by act of Oct. 25, 
1951—under provisions of sec: 1 (b) of act 
of Oct. 25, 1951, providing compensation 
increases for employees of Board of Educa- 
tion, Dist. of Col., whose salary is fixed 
and regulated by Dist of Col. Teachers’ 
Salary Act of 1947, total compensation of 
employees is to be computed by adding 
increase authorized in act to aggregate 
salary provided by said Teachers’ Salary 
Act, including any accrued annual incre- 


Schools—teachers. See District of Colum 
bia, school teachers. 


ENLISTMENTS: 


Validity—fraudulent enlistments—enlisted 
member of Army who upon entry into 
service fraudulently concealed fact that 
he had dependents, which disqualified 
him for enlistment, and who was dis- 
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ENLISTMENTS—Continued 

charged under other than honorable con- 
ditions upon discovery of fraud is not 
entitled to pay and allowances due at 
date of discharge for service under fraudu- 
lent enlistment, even though discharge 
was reviewed by Army Discharge Review 
Board and changed to discharge under 
honorable conditions. 


EXPERTS AND CONSULTANTS: 


See Personal Services, erperts and consultants. 


FEES: 


Jurors, jury commissioners, etc. See Court, 
jurors, fees. 

Licenses. See Licenses. 

Membership—government agency member- 
ship in associations, etc.—appropriation 
availability—inhibition in sec. 8 of act of 
June 26, 1912, against payment of member- 
ship fees of officers and employees from 
appropriated funds does not prohibit use 
of Economie Stabilization Agency’s sal- 
aries and expenses appropriation for pay- 
ment of fee for membership of office of 
that Agency in credit association where 
primary purpose of membership is to 
facilitate procurement and reduce cost of 
credit reports necessary to enforcement 
functions of Agency under Defense Pro- 
duction Act of 1950....- Sinnnibigiamae 

Parking—privately owned vehicles—in view 
of par. 1 of Standardized Govt. Travel 
Regs. which require employees when 
traveling on official business to exercise 
same care in incurring expenses that 
prudent person would exercise if traveling 
on personal business, mileage for travel 
by privately owned automobile from 
employee’s residence to airport and return 
plus parking fee at airport may be con- 
sidered as proper travel expense items for 
reimbursement from appropriated funds 
where amount claimed is less than usual 
allowable taxicab fares authorized in such 
cases, even though employee’s travel order 
did not authorize use of privately owned 
automobile 


FOREIGN AID PROGRAM: 

Advance payments. See Payments, advance. 

Purchases. See Purchases, foreign aid 
program. 


FORMS: 

Accounting—“‘Accounting Classification” — 
information requirements—Acctg. Sys. 
Memo. 21, Feb. 20, 1952 

FUNDS: 

Deposit—transfers—procedure—Acctg. Sys. 
Memo. 9—Second Rev., Supp. 3, Nov. 6, 
Sie stone ocdanstnenncemmansnsapaen 

Imprest: 

Accountability : 
Gen. Regs. 103—First Revision, Mar. 10, 


Joint Regulations—General Services 
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Imprest—Continued 
Accountability—Continued 
Adm.-Treasury-General Accounting 
Office Joint Reg. for small purchases 
utilizing Imprest Funds, Mar. 10, 


Revolving— Working Capital Funds. See 
Appropriations, Working Capital Funds. 
Special—receipts—disposition, accounting, 
ete.—Acctg. Sys. Memo. 17, Supp. 2, Dee. 


Trust: 

Civil Service Retirement and Disability 
Fund Receipts—procedure—Acctg. Sys. 
Memo. 20, Dec. 21, 1951................ 

Correction of errors in charges and cred- 
ite—revised procedure—Acctg. Sys. 
Memo. 12, Supp. 2, July 17, 1951 

Receipts—disposition, aceounting, ete. 
Acetg. Sys. Memo. 17, Supp. 2, Dec. 21, 


Adjustment upon extension of availability 
of unexpended balances or reappropria- 
tion of unobligated balances—<Acctg. 
Sys. Memo. 22, June 10, 1952 

Availability as affected by limitations, ete. 

on use of appropriations: 

Restriction on appointments to vacant 

positions: 

Inasmuch as advance of funds to 
working fund is subject to same 
restrictions in hands of performing 
agency as would be case if such 
funds were being used by advancing 
agency, restriction In sec. 605 of 
Independent Offices Appro. Act, 
1952, upon use of appropriated funds 
for payment of compensation of em- 
ployees appointed to positions be- 
coming vacant during fiscal year 
1952, cannot be defeated by transfer 
of funds to another agency 

Geological Survey—in applying pro- 
visions of sec. 605 of Independent 
Offices Appro. Act, 1952, restricting 
expenditure of funds for payment of 
compensation of employees ap- 
pointed to positions becoming va- 
cant during fiscal year 1952, to 
funds made available to Geological 
Survey by transfer there may be 
used composite personnel ceiling 
established on basis of individual 
ceilings calculated by analysis of 
each source of funds 

Period of availability : 

In view of last proviso of sec. 1210, act of 
Sept. 6, 1950, which restricts use of 
funds withdrawn from one appropria- 
tion for credit to another, under sec. 
601 of act of June 30, 1932, to period 
provided by appropriating act, order 
for work or service placed by one 
agency with another no longer obli- 











FUNDS—Continued 
Working—Continued 
Period of availability—Continued 
gates appropriation of ordering agency 
in same manner as orders or contracts 
placed with private contractors and 
therefore, work or service covering 
more than one fiscal year is to be 
charged to appropriation for fiscal 
year in which work is performed or 
service is rendered.................... 
Under last proviso of sec. 1210, act of 
Sept. 6, 1950, which restricts use of 
funds withdrawn from one appropria- 
tion for credit to another pursuant to 
sec. 601 of act of June 30, 1932, to period 
provided by appropriating act, there 
is no distinction between payments 
in advance and reimbursement for 
work performed or services ren- 
dered by one agency for another, so 
that funds transferred to agency as 
reimbursement for such work or serv- 
ice are not available for any period 
beyond that provided by act appropri- 
ne sie a em doiele 
Services between departments and es- 
tablishments. See also, Appropriations, 
tranfers, between departments and 
establishments. 
Working capital funds. See Appropriations, 
working capital funds. 
GENERAL ACCOUNTING OFFICE: 
Accounting Systems Memoranda: 
Accounts current—forms and procedure— 
Acctg. Sys. Memo. 18, July 10, 1951-..... 
Appropriations, funds, etc.: 
Correction of errors in charges and 
credits—revised procedure—Acctg. 
Sys. Memo. 12, Supp. 2, July 17, 1951. 
Revised, amended or reseinded— Acctg. 
Sys. Memo. 17, June 12, 1951, amended_ 
Special, Trust. Revolving and Deposit 


Fund collection procedure: 
Acctg. Sys. Memo. 17, Supp. 1, Sept. 
a alah iin ati ecind hn chaialeiciigbe went 
Acctg. Sys. Memo. 17, Supp. 2, Dec. 
is Be inasdinsicntipmecsiaetiiialaingteiinee 
Transfers: 
Acctg. Sys. Memo. 9Second Rev., 


Supp. 6, June 10, 1952_.............-. 
Preparation and routing of docu- 
ments—Acctg. Sys. Memo. 9-Second 
Rev., Supp. 2-Rev., Apr. 14, 1952... 
Check cancellation—Acctg. Sys. Memo. 
ON Se ee 
Checks—Procedures—Acctg. Sys. Memo. 
8, Supp. 2, Apr. 23, 1952. ............... 
Civil Service Retirement and Disability 
Fund Receipts—Procedure—Acctg. Sys. 
Memo. 20, Dec. 21, 1961................. 
Defense Department— Disbursements and 
collections procedure—Acctg. Sys. 
Memo. 16, Supp. 1, Sept. 6, 1951......-- 
Disbursement procedure—Acctg. Sys. 
Memo. 15, Supp. 1, June 10, 1952. ...... 
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FICE—Continued 
Accounting Systems Memoranda—Con. 
Forms—elimination from printed form 
subheadings under “Accounting Clas- 
sification” —Acctg. Sys. Memo. 21, Feb. 


Reimbursement for taxicab expenses— 
Acct. Sys. Memo. 19, Oct. 18, 1951 
Revised, amended or rescinded: 
Acctg. Sys. Memo. 8, June 23, 1950, 
Acctg. Sys. Memo. 9-Second Rev., Dec. 
Dh FI OE og vtiictitinncintinnteus 
Acctg. Sys. Memo. 9Second Rev., Dec. 
OO en 
Acctg. Sys. Memo. 9-Second Rev., Dec. 
Bi Nass dcenocsssncemnde 
Acctg. Sys. Memo. 9-Second Rev., Dec. 
a a 
Acctg. Sys. Memo. 9-Second Rev., sub. 
par. 5 A (1), Dee. 11, 1950, revised _-_- 
Acctg. Sys. Memo. 12, par. 4a, Dec. 11, 
I ic cccocmtinatadmncecbin 
Acctg. Sys. Memo. 
SI ncinctinebdsnacntennd<teasede 
Acctg. Sys. Memo. 
EE 258-2 lend cthiiamnnnnietie 
Acctg. Sys. Memo. 17, June 12, 1951, 
par. 1 and sub. pars. 3a and 3b, 
I icacniacumantnminnenanaa 
Acctg. Sys. Memo. 18, July 10, 1951, 
SR. G, SUING ooo nn ccccecwnesdiwns 
Sale of old or used equipment, etc., in 
purchasing new—disposition of pro- 
ceeds—Acctg. Sys. Memo. 23, June 16, 


Working Funds Adjustment—Acctg. Sys. 
Memo. 22, June 10, 1952 
Appropriations, funds, etc.: 
Deposit Fund, Accounts—transfers— Acctg. 
Sys. Memo. 9-Second Rev., Suppl. 3, 
NE ee 
Transfers—Acctg. Sys. Memo. 9-Second 
Rev., Supp. 4, Nov. 16, 1951_........... 
Assistant Comptroller General—authority to 
render decisions—among duties assigned 
to Assistant Comptroller General of U. S. 
by Comptroller General of U. S., pursuant 
to authority in sec. 302 of Budget and 
Accounting Act, 1921, as amended, is that 
of rendering decisions on certain specific 
matters and such decisions, when ren- 
dered, have same effect and are as binding 
as they would be if rendered by Comp- 
troller General personally................. 
Circular Letters: 
Government salary tables: 
Executive branch of Government: 
40, 44, and 48 Hour Week: 
Cire. Letter B-50870, Oct. 23, 1951.. 
Cire. Letter B-50870, Nov. 1, 1951_. 
Comptroller General—remission of liquidated 
damages—scope of authority—authority 
conferred upon Comptroller General by 
sec. 10 (a) of Federal Property and Admin- 
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FICE—Continued 
istrative Services Act of 1949, as amended, 
to remit or waive liquidated damages un- 
der contracts, upon recommendation of 
head of department or agency concerned, 
is limited to contracts entered into on or 
after July 1, 1949, effective date of act... 
Debt collection matters—employees’ indebt- 
edness to Federal Credit Union—set-off 
from retirement funds—inasmuch as funds 
of Federal Credit Union are property of 
employees or other private persons and 
are not appropriated funds, collection of 
former Govt. employee’s indebtedness to 
credit union by set-off against his retire- 
ment fund account is prohibited......... 
Decisions: 

Assistant Comptroller General’s authority 
te render—eamong duties assigned to 
Assistant Comptroller General of U. 8. 
by Comptroller General of U. 8., pur- 
suant to authority in sec. 302 of Budget 
and Accounting Act, 1921, as amended, 
is that of rendering decisions on certain 
specific matters and such decisions, when 
rendered, have same effect and are as 
binding as they would be if rendered 
by Comptroller General personally... 

Informal opinions—binding effect—ex- 
pression of informal opinions by any 
officer or employee of G. A. O. does not 
constitute official action, and under no 
circumstance can such opinions be 
recognized as controlling action of this 
Office in any matter that may come 
before it for official determination.-...... 

Employees—informal opinions—binding ef- 
fect—expression of informal opinions by 
any officer or employee of G. A. O. does not 
constitute official action, and under no 
circumstance can such opinions be recog- 
nized as controlling action of this Office 
in any matter that may come before it 
for official determination 

Jurisdiction: 

Anti-strike violations—administrative de- 
termination requirement—question of 
whether Govt. employees actually en- 
gage in strikes against Govt., within 
purview of sec. 1209 of General Appro. 
Act, 1951, and subsequent legislation 
prohibiting payment of compensation to 
employees who engage in strike, is 
primarily for determination by admin- 
istrative officers concerned, rather than 
accounting officers, and therefore, in 
absence of such determination by In- 
land Waterways Corp. in case of em- 
ployees who participated in work 
stoppage aboard Govt. vessel, G. A. O. 
may not render decision concerning 
status of said employees for pay 


Checks—deceased payees—missing, in- 
terned or captured persons—checks in 
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Jurisdiction—Continued 
payment of claims filed by interned 
American citizens and prisoners of war 
for detention benefits under sec, 5 (d) 
and 6 (c) of War Claims Act of 1948, as 
amended, which are delivered but not 
negotiated by payees prior to death do 
not become assets of payees’ estates and 
are not required to be transmitted to 
G. A. O. for settlement under sec. 305 of 
Budget and Accounting Act of 1921, as 
amended, but may be canceled and 
claims for proceeds thereof settled by 
TR 


Claims—incompetent military, naval, ete., 
personnel—payments to guardians and 
committees—authorization in act of 
June 21, 1950, for Secretaries of Army, 
Navy, etc., to designate person or per- 
sons to receive payments of amounts due 
mentally incompetent members of uni- 
formed services, without necessity for 
appointment of committees, guardians, 
or other legal representatives, applies 
only to payments effected on or before 
separation of incompetents from service, 
and all claims for such amounts after 
Separation of incompetents from serv- 
ice are for settlement in G, A. O 


Regulations: 

Appropriations, funds, etc.—correction of 
errors in charges and adjustments—Gen. 
Regs. 116, Mar. 17, 1952_................ 

Cultural—cooperation program—payments 
to participants—Gen. Regs. 114, Sept. 26, 

Fees and mileage of witnesses—Gen. Regs. 
44 ee 
Public lands—receipts due States or 
counties—Gen. Regs. 118, Sept. 20, 
TOT. ccctccnddcntatnccutébdusandscbcnere 
Revised, amended or rescinded: 

Gen. Regs. 50—Rev., Supp. 1, par. 4, 
Feb. 26, 1951, rescinded............... 

Gen. Regs. 51, pars. 11, 12, 13, June 18, 
1926, and related supps., modified_.... 

Gen. Regs. 80, Aug. 15, 1984, and Gen. 
Regs. 87, June 25, 1936, modified...... 

Gen. Regs. 84—Second Revision, par. 
4, Nov. 20, 1950, revised_.............. 

Gen. Regs. 84—Second Revision, sub. 
pars. 6 (b) and (ec); sub. par. 6 (d); 
and par. 7, Nov. 20, 1950, reseinded, 
modified and revised, respectively_... 

Gen. Regs. 88—Second Revision, pars. 
2, 18 and 23, Nov. 7, 1950, revised__... 

Gen. Regs. 98—Revised, Supp. 1, Apr. 

Pig Ss HEINE... at counntntionsaences 

Gen. Regs. 97—Revised par. 5, Jan. 21, 
I SG ici dnncatctnsdialécase 

Gen. Reg. 103, May 2, 1945, rescinded _. 

Gen. Regs. 109—Revised, Jan. 17, 1949, 
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FICE—Continued 
Regulations—Continued 


Gen. Regs. 110, par. 6, Feb. 12, 1947, 


Gen. Regs. 111, Supp. 1, Dee. 5, 1950... 
Transportation—bills of lading—forms and 
procedure for use—Gen. Regs. 97— 

Revised, Supp. 1, Dee. 29, 1951 

Voucher and Schedule of Payments— 
Gen. Regs. 115, Jan. 20, 1952 

Settlements: 

Army and Navy wage board, etc., employ- 
ees—gratuity and premium pay claims— 
claims of employees of Army and Navy 
Depts.—whose per diem, per hour, or 
piecework rates of pay were fixed by 
wage board or other wage fixing author- 
ity—for premium and gratuity pay for 
services rendered on holidays during 
World War II submitted as result of 
decisions of Ct. of Cls., in case of John 
Stuart Kelly, e al., v. U. S., a8 affirmed 
by Supreme Ct., holding that G. P. O, 
per diem employees were entitled under 
terms of wage agreement to such pre 
mium and gratuity pay, will be disal- 
lowed by G. A. O. without further 
development in absence of wage agree- 
ment similar to one in Kelly cas¢..--..-. 

Certificates: 

Contract final settlement date—under 
Miller Act of Aug. 24, 1935, providing 
that Comptroller General is author- 
ized and directed to furnish certified 
statement of date of final settlement 
of contracts within purview of that 
act which shall be conclusive upon 
parties, date stated in G. A O., certif- 
icate as date of final settlement of 
contract is date administrative office 
determines what is due and owing 
under contract, notwithstanding fact 
that contractor has appealed such 
determination to review board or has 
filed suits in Court of Claims for addi- 
tional amounts due under contract... 

Payment procedure—Gen. Regs. 50—- 
Revised, Supp. 2, Dec. 13, 1951 

Final settlement date— Miller Act of Aug. 
24, 1935—under Miller Act of Aug. 24, 
1935, providing that Comptroller Gen- 
eral is authorized and directed to furnish 
certified statement of date of final settle- 
ment of contracts within purview of 
that act shall be conclusive upon parties, 
date stated in G. A. O. certificate as date 
of final settlement of contract is date 
administrative office determines what 
is due and owing under contract, not- 
withstanding fact that contractor has 
appealed such determination to review 
board or has filed suits in Court of 
Claims for additional amounts due 
under contract 
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FICE—Continued 
Settlements—C ontinued 


Incompetent military, naval, efc., person- 
nel—payments to guardians and com- 
mittees—authorization in act of June 21, 
1950, for Secretaries of Army, Navy, 
ete., to designate person or persons to 
receive payments of amounts due men- 
tally incompetent members of uniformed 
services, without necessity for appoint- 
ment of committees, guardians, or other 
legal representatives, applies only to 
payments effected on or before separa- 
tion of incompetent from service, and 
all claims for such amounts after sepa- 
ration of ineompetents from service are 
for settlement in G. A. O 


Reopening, revision, review, etc.—recon- 
sideration of entire account—under sec. 
236, R. 8., as amended, requiring that 
all claims by and against U. 8. be settled 
and adjusted in G. A. O., Comptroller 
General has inherent authority to revise 
settlement, and therefore, upon request 
by claimant for review of settlement 
entire account properly may be reopened 
for reconsideration and any amount 
found to have been paid out upon erro- 
neous determination by Govt. officers 
may be recovered from recipient 


GENERAL AVERAGE: 


Cargo value items—charter hire exclusion— 
when charter agreement provides for pay- 
ment on per diem basis for prescribed 
period, charter hire being paid for use of 
vessel irrespective of cargo aboard, and 
chartered vessel is involved in general 
average incident, charter hire is not to be 
considered in nature of prepaid freight, or 
freight payable in any event, and is to be 
disregarded in computing value of cargo. 


Contribution items—vessel detention ex- 
penses—off-hire clause—when charter 
agreement contains off-hire clause pro- 
viding for reduced rate of hire in event of 
time lost due to detention by general aver 
age incident, detention expenses consist- 
ing of wages, provisions, and engine 
stores consumed during prolongation of 
voyage of vessel due to general average 
incident may be included as credit to 
operator in general average expenses... 


Off-hire clause—charterer’s entitlement to 
set-off in lieu of reduced rate—when 
charter agreement contains off-hire clause 
providing for reduced rate of hire in event 
of time lost due to detention by general 
average incident and hire of vessel involved 
in general average incident is nevertheless 
paid at unreduced rate, resulting over- 
payment is for adjustment between 
operator and charterer by set-off or 
Other wist..ccsncoonsencvecseceeresenvessne 
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Time charter contracts: 


Exclusion of charter hire as item of freight— 
when charter agreement provides for 
payment on per diem basis for pre- 
scribed period, charter hire being paid 
for use of vessel irrespective of cargo 
aboard, and chartered vessel is involved 
in general average incident, charter hire 
is not to be considered in nature of pre- 
paid freight, or freight payable in any 
event and is to be disregarded in com- 
puting value of cargo................ 


Exclusion of charter hire as item of gen- 
eral average contribution—when charter 
agreement provides for payment on per 
diem basis for prescribed period, charter 
hire being based on use of vessel and 
unrelated to amount of cargo carried, 
and chartered vessel is involved in gen- 
eral average incident, charter hire may 
not be considered contributing interest 
for general average purposes.......... 


GRATUITIES: 
Aviation reserve officers’ lump-sum pay- 


ments. See Pay, additional, aviation 
duly, aviation reserve officers’ lump-sum 
payments. 


Enlistment allowance. See, also, Gratui- 


ties, reenlistment bonus. 


Reenlistment, extended enlistment, etc.— 
extensions permitted under saved pay 
provisions of Career Compensation Act— 
enlisted member of Regular Army who 
reenlisted prior to Oct. 1, 1949, and who 
later extends such reenlistment under 


subsec. 207 (c) of Career Compensation - 


Act of 1949 and is paid $20 for each year 
of extension, is precluded from qualify- 
ing for reenlistment allowance under 
savings provisions in subsec. 207 (d) (1) 
of act upon subsequent discharge and 
reenlistment within three months from 
time of such discharge................ 


Reenlistment bonus: 


Reenlistment, extended enlistment, etc : 
Involuntary active duty as reservist— 
service for less than one year—member 
of Reserve component who has been 
ordered to extended active duty 
without his consent may not be con- 
sidered as having performed com- 
pulsory active service within meaning 
of sec. 207 (b) (1) of Career Compen 
sation Act of 1949 so as to be entitled 
to reenlistment bonus upon enlist- 
ment in regular service following 
service in a Reserve component of less 
a a 
Three months discharge limitation 
period—intervening active duty as 
reservist—Selectee or Regular Army en- 
listee, who, at expiration of his period 
of service is immediately transferred to 
or enlists in Reserve component and 
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GENERAL AVERAGE—Continued Page} GRATUITIES—Continued 
Reenlistment bonus—Continued 


Reenlistment, extended enlistment, ete. 
—Continued 


is immediately ordered to extended 
active duty in such Reserve compo- 
nent, and who shortly thereafter is 
discharged from Reserve component 
and at once enlists or reenlists in 
Regular service within three months 
from the expiration of his period of 
service as selectee or as member of Re- 
gular service is entitled to reenlistment 
bonus provided for in sec. 207 of Career 
Compensation Act of 1949............ 


Six months’ death: 
Death during voluntary training flight— 


Marine Corps Reserve Officer who was 
authorized to associate with Aviation 
Volunteer Unit under orders making 
him eligible for repeated training duty 
orders involving flying without pay 
and allowances and who was killed 
while participating in voluntary train- 
ing flight may not be considered by 
virtue of such orders as having been 
called or ordered to duty by competent 
authority within meaning of sec. 4 of 
Naval Aviation Personnel Act of 1940, 
as amended, so as to authorize payment 
of six months’ death gratuity provided 


Death while in absence over leave status— 


six months’ death gratuity provided by 
act of June 4, 1920, as amended, for Navy, 
and act of Dec. 17, 1919, as amended, for 
Army and Air Force may be paid in 
case of members ef armed forces who die 
while absent without leave or absent 
over leave after effective date of sec. 4 
(b) of Armed Forces Leave Act of 1946, 
as amended; however, said gratuity may 
not be paid in any case where it is ad- 
ministratively determined that member 


Death while in absence without leave 


status—six months’ death gratuity pro- 
vided by act of June 4, 1920, as amended, 
for Navy, and act of Dec. 17, 1919, as 
amended, for Army and Air Force may 
be paid in case of members of Armed 
forces who die while absent without leave 
or absent over leave after effective date 
of sec. 4 (b) of Armed Forces Leave Act 
of 1946, as amended; however, said 
gratuity may not be paid in any case 
where it is administratively determined 
that member was deserter 


Death while in deserter status—six months 
death gratuity provided by act of June 4, 
1920, as amended, for Navy, and act of 
Dec. 17, 1919, as amended, for Army and 
Air Force may be paid in case of members 
of armed forces who die while absent 
without leave or absent over leave after 


Page 





— 








an ean 


INDEX DIGEST 


GRATUITIES—Continued 


Six months’ death—Continued 
effective date of sec. 4 (b) of Armed 
Forces Leave Act of 1946, as amended; 
however, said gratuity may not be paid 
in any case where it is administratively 
determined that member was deserter... 


HOLIDAYS: 


See Sundays and Holidays. 


HOUSEHOLD EFFECTS: 


Employees appointed or assigned to duty 
overseas—subsequent reassignment to 
other overseas stations—use of American 
vessel requirement—shipments from Ger- 
many to India—shipments of household 
and personal effects held by Consulate 
General in Germany which are destined 
for India may be transported directly from 
Germany on foreign vessels in view of 
greatly increased transportation costs via 
train to Italy for shipment by American 
0 ae nies 


INSANE AND IMBECILES: 


Paymente—guardians and committees— 
military, naval, etc., personnel—admin- 
istrative designation authority—authoriza- 
tion in act of June 21, 1950, for Secretaries 
of Army, Navy, etc., to designate person 
or persons to receive payments of amounts 
due mentally incompetent members of 
uniformed services, without necessity for 
appointment of committees, guardians, or 
other legal representatives, applies only to 
payments effected on or before separation 
of incompetent from service, and all claims 
for such amounts after separation of in- 
competents from service are for settlement 


INSURANCE: 


Accident, sickness, ete.—military, naval, 
ete., personnel—private medical treatment 
rendered serviceman on leave of absence— 
government reimbursement _liability— 
where serviceman on leave of absence sus- 
tained injuries as result of automobile 
accident which necessitated hospitaliza- 
tion at civilian hospital—Govt. medical 
facilities not being available in vicinity of 
accident—and hospital was partially re- 
imbursed by insurance company, Govt. 
is liable only for difference between total 
amount of cost of medical treatment fur- 
nished and amount paid to hospital by 
ee 

Marine and war risk: 

Dual valuation basis: 
Liability limitation: 

War risk marine insurance policies 
issued under authority of title XII 
of Merchant Marine Act, 1936, as 
amended, may be written on dual 
valuation basis as utilized in com- 
mercial practice; however, liability 
under policies may not exceed maxi- 
mum limitation of “fair and reason- 
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Marine and war risk—Continued 
Dual valuation basis—Continued 
Liability limitation—Continued 
able value” as established by Federal 
Maritime Board pursuant to see. 
1209 of act, or “just compensa- 
tion value” as computed pursuant 
to sec. 902 (a) thereof, providing for 
payment of just compensation to 
owners of vessels requisitioned by 
Govt., whichever is lesser sum. 
See B-107600, Feb. 11, 1952_........- 
Amounts payable under war risk 
marine insurance policies issued 
under authority of title XII of 
Merchant Marine Act, 1936, as 
amended, in event of total loss of 
vessel, may not exceed “fair and 
reasonable value” of vessel as es- 
tablished by Federal Maritime 
Board pursuant to sec. 1209 of act 
or “just compensation value” as 
computed pursuant to sec. 902 (a) 
thereof providing for payment of 
just compensation to owners of 
vessels requisitioned by Govt., 
whichever is lesser sum.__.........- 
Words “‘the amount of insurance 
liability allowed and paid,” as used 
in decision of this Office 31 C. G. 415, 
concerning maximum limitation of 
liability under war risk marine 
insurance policies issued under 
authority of title XII of Merchant 
Marine Act, 1936, as amended, refer 
to “liability” which relates itself 
only to physical damage to vessels, 
such as “liability” for total loss and 
for damage repairs, and do not con- 
template all ‘‘liabilities’’ normally 
included in commercial bull policies, 
such as general average, salvage and 
collision liabilities and sue and laber 
charges, or all *‘liability’’ covered by 
all types of policies issued pursuant 
to secs. 1203 (a) to 1203 (f) of act.... 
Fair and reasonable value determina- 
ion—words “the amount oi the 
claim adjusted, compromised, set- 
tled, adjudged or paid shall not 
exceed the vessel’s fair and reason- 
able value as determined by the 
Federal Maritime Board,’’ appear- 
ing in sec. 1209 (a) of Merchant 
Marine Act 193., as amended, and 
pertaining to war risk marine insur- 
ance policies, in cases of total loss and 
partial repair, refer solely to physical 
damage, i. e., partial damage to, and 
total loss of vessel, and to damage 
resulting from one casualty only.... 


INTEREST: 


Savings deposits: 
Discharge because of fraudulent enlist- 
ment—while fraudulent contract of en- 
listment is voidable and when avoided 
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INTEREST— Continued 


Savings deposits—Continued 
by Govt. is void from beginning, 
enlisted man is member of service and 
prima facie entitled to benefits of that 
status until contract is avoided upon 
discovery of fraud; therefore, enlisted 
member who is discharged by reason of 
fraudulent entistment is not barred from 
receiving savings deposits plus interest 
NE CUD. iicntintiistnticieienen 
Reenlistments—deposit transfer require- 
ment—enlisted man who is discharged 
and reenlists is required to furnish officer 
having custody of his military pay 
record written order requesting transfer 
of his savings deposits, made in his 
former enlistment, to new account 
before interest will accrue on such 
deposits under reenlistment, so that 
soldier who upon discharge and reenlist- 
ment received G. A. O. settlement for 
such deposits is not entitled to interest 
thereon between date of reenlistment 
and date of payment --.-.............-.-. 
Subsequent to discharge, separation by 
death, etc.—interest on enlisted men’s 
savings deposits cannot be allowed be- 
yond date of separation irom service, 
notwithstanding time which may inter 
vene between date of separation and 
date of final payment, and therefore, 
beneficiary of deceased Marine is not 
entitled to interest on his savings de 
posits for period between date of his 
death and date of payment............. 


INTERIOR DEPARTMENT: 

Appropriations. See Appropriations, Interior 
Department. 

Bureau of Mines—investigation oi minera: 
industries—government personnel v. in- 
vestigating council, commission, etc.—act 
of May 16, 1910, establishing Bur. of 
Mines, contains specific authority to con- 
duct inquiries and investigations in min- 
eral industries and also provides for ap 
pointment of professional personnel for 
those purposes, thus refuting necessity for 
creation by Sec. of Interior of National 
Minerals Advisory Council to perform 
said inquiries and investigations, and 
therefore, prohibition in 31 U.S.C. 673, 
against use of public funds for creation o/ 
any council not specifically authorized by 
law, precludes. payment of any expenses of 
National Minerais Advisory Council. 27 
en 


INVOICES: 


See Vouchers, invoices. 


JURORS: 


See Courts, jurors. 


LEAVES OF ABSENCE: 


Alien and native employees—leave accumu- 
lation and accrual—discretion vested in 
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heads of departments and agencies by sec. 
203 (g) of Annual and Sick Leave Act of 
1951 to grant leaves of absence with pay 
to alien employees who occupy positions 
outside several States and Dist. of Col. is 
applicable to accumulation as well as ac- 
crual of both annual and sick leave....... 


Annual: 
Accrual: 


Adjustments for ieave without pay, over- 
drawn leave, etc.—under sec. 203 (h) 
of Annual and Sick Leave Act of 1951, 
which authorizes granting at any time 
during year of leave accruing during 
that year, annual leave which will 
accrue to employee during 26 pay 
periods of leave year may be credited 
to him on first day following end of 
last complete bi-weekly pay period of 
calendar year and all leave without 
pay or all overdrawn annual! leave is 
to be adjusted at end of leave year 
rather than at end of calendar year... 

Crediting on bi-weekly, semi-monthly, 

or annual! basis: 

Under sec. 203 (h) of Annual and Sick 
Leave Act of 1951, authorizing grant- 
ing at any time during year of leave 
accruing during year, Civil Service 
Com. may by regulation provide for 
crediting of employees at beginning 
of first pay period in calendar year 
with such annual leave as will accrue 
in 26 pay periods (leave year) even 
though end of calendar year might 
not coincide with end of pay period - 


Adjustments for overdra wn leave, leave 
without pay, etc.—under sec. 203 (h) 
of Annual and Sick Leave Act of 
1951, which authorizes granting at any 
time during year of leave accruing 
during that year, annual leave 
which will accrue to employee during 
26 pay periods of leave year may be 
credited to him on first day following 
end of last complete bi-weekly pay 
period of calendar year and all leave 
without pay or all overdrawn annual 
leave is to be adjusted at end of 
leave year rather than at end of 


While sec. 30.204 of Annual and Sick 
Leave Regs. provides that whenever 
full-time employee’s absence in non- 
pay status totals equivalent of base 
pay hours in any one pay period 
credits for leave shall be reduced in 
amount as earned in pay period, 
employee cannot earn leave for frac- 
tional pay periods at beginning or 
ending of employment, and there 
fore, leave without pay taken during 
such fractional periods is to be dis- 
regarded for purposes of said sec... 
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Annual—Continued Annual—Continued 
Accrual—Continued Accrual—Continued 
Crediting on bi-weekly, semi-monthly, Crediting on bi-weekly, semi-monthly, 
or annual basis—Continued or annual basis—C ontinued 


Adjustments upon transfer, ete— Manner of crediting—Continued 


under sec. 203 (a) and 204 (a) oi 
Annual and Sick Leave Act of 
1951, authorizing annual and sick 
leave accruals on basis of full bi- 
weekly pay periods, Civil Service 
Com. may by regulations provide for 
pro-rata accrual of leave for period 
of less than two weeks for employees 
whose bi-weekly pay period begins 
on date other than Jan. 6, 1952 (effec- 
tive date of the act), and for em- 
ployees transferring between 
positions with different bi-weekly 
or semi-monthly pay periods, in 
order that they may not be deprived 
Of amy AVG. . cocccceccceccseccccce 


Establishment of leave year for com- 

putation purposes—While term 

“leave year” is not mentioned in 

Annual and Sick Leave Act oi 1951, 

sec. 203 of act limits annual leave 

accumulations as of end of last com- 
plete bi-weekly pay period, and 
therefore, act in effect establishes 

“leave year,” beginnimg on first day 

following end of last complete bi- 

weekly pay period in any calendar 
year and ending on last day of last 
complete bi-weekly pay period in 
following calendar year, for purpose 
of determining maximum accumu- 
lations and effecting adjustments as 
previously were required to be made 
at end of calendar year and also for 
advancement of leave against sub- 

Manner oi crediting: 

Under sec. 203 (h) of Annual and 
Sick Leave Act of 1951, which 
authorizes granting at any time 
during year of leave accruing dur- 
ing that year, annual leave which 
willl accrue to employee during 26 
pay periods of leave year may be 
credited to him on first day fol- 
lowing end of last complete bi- 
weekly pay period of calendar 
year and all leave without pay or 
all overdrawn annual leave is 
to be adjusted at end of leave year 
rather than at end of calendar 


While sec. 30.204 of Annual and Sick 
Leave Regs. provides that when- 
ever full-time employee’s absence 
in non-pay status totals equivalent 
of base pay hours in any one pay 
period credits for leave shall be 
reduced in amount as earned in 
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pay period, employee cannot earn 
leave for fractional pay periods at 
beginning or ending of employ- 
ment, and therefore, leave without 
pay taken during such fractional 
periods is to be disregarded for 
purposes of said sec............... 
Normal working hours limitation— 
under Annual and Sick leave Act of 
1951, Civil Service Com. may by 
regulation prescribe that for em- 
ployees on bi-weekly pay period, any 
hours in pay status in excess of forty 
inany administrative workweek shall 
be disregarded in computing leave 
earnings, and for those on semi- 
monthly pay period any hours in 
excess of normal working hours in 
any semi-monthly pay period shall 


De facto employees—although person 
who is continued on rolls of agency 
without Presidential extension after 
reaching compulsory retirement age 
occupies status of de facto employee 
and may retain compensation actually 
paid, such person is not entitled to 
refund of deductions for savings bonds, 
which represents unpaid compensa- 
tion for de facto period; neither does 
said person accrue annual leave during 
de facto period so as to be entitled to 
lump-sum payment. __............... 

Leave on leave with pay See Leaves of 
Absence, annual, leave on leave. 

Maximum limitation—exemptions under 
saved leave statutory provisions—an- 
nual leave recredited to employee 
under sec. 30.703 of Annual and Sick 
Leave Regs. does not fall within any 
of saving provisions of Annual and 
Sick Leave Act of 1951, and therefore 
any part of such leave which causes 
total annual leave to credit of em- 
ployee to exceed 60 days at end of last 
complete bi-weekly pay period in any 
year will be forfeited_................. 

Month of service requirement: 
Temporary employee in leave status 

on last day of service: 

Temporary employee who was in 
leave of absence status on Friday 
which was last work day prior to 
separation from service on Mon- 
day a legal holiday, may be re- 
garded as having been in active 
duty status on his last day of serv- 
ice and entitled to additional 
annual leave for last continuous 
Ce 
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LEAVES OF ABSENCE—Continued 
Annual—Continued 
Accrual—Continued 


Month of service requirement—Con. 
Temporary employee ‘n leave status 


on last day of service—Con. 
Temporary employee who was 
placed on involuntary annual 
leave for budgetary reasons on 
last day o! service under his ap 
pointment is to be regarded as 
having accrued leave for such last 
month of service.................. 


Ninety-day continuous service require- 


ment: 


Employees entering military service— 


under sec. 203 (i) of Annual and 
Sick Leave Act of 1951, providing 
that employee shall be entitled to 
annual leave only after having been 
employed currently for continuous 
period of 90 days without break in 
service, employee who leaves Fed- 
deral service to enter armed services 
and who does not have statutory or 
regulatory restoration rights, is to be 
regarded as having had break in 
service, and therefore, upon restora 
tion to his civilian position, will b 
required to serve new qualifying 
period of 90 days to be entitled to 
NE i icninctinnindntnnticnen 


Leave without pay: 


In view ot provisions in sec. 203 (i) 
of Annual and Sick Leave Act of 
1951, that employee shall not be 
entitled to annual leave until after 
he has completed 90 days of con- 
tinuous employment, annual leave 
which is credited to employee at 
end of 90 day qualifying period 
may not be substituted for leave 
without pay granted during said 


Under sec. 203 (i) of Annual and 
Sick Leave Act of 1951, providing 
that employee shall be entitled to 
annual leave “only after having 
been employed currently for con- 
tinuous period of ninety days 
* * * without break in service,” 
any separation of one or more 
workdays is to be regarded as 
breaking of ninety day qualifying 
period; however, leave of absence 
without pay does not constitute 
break in service during qualifying 
period or at any other time_---_._- 


Non-work days outside egular tour of 


duty—the 90 day qualifying period 
required for employees to earn an- 
nual leave under sec. 202 (b) (1) (B) 
of Annual and Sick Leave Act of 
1951, relates to employment rather 
than to services, so that days out- 
side established regular tour of duty 
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Annual—Continued 
Accrual—Continued 
Ninety-day continuous service require- 
ment—Continued 
on which “‘ when actually employed’ 
or ‘‘part-time’” employees perform 
no duty are to be regarded as non- 
workdays, and therefore, both 
classes of employees meet conditions 
upon completion of 90 days con- 
tinuous employment on regular tour 
of duty provided there has not been 
break in service of one or more work 
days during qualifying period___.... 


Separation and reemployment—undei 
sec. 203 (i) of Annual and Sick 
Leave Act of 1951, providing that 
employee shall be entitied to annual 
leave “‘only after having been em 
ployed currently for continuous 
period of ninety days * * * without 
break in service,” employee who re 
ceives lump-sum payment fer an 
nual leave and is reemployed—after 
break in service of one or more work 
days—before expiration of period 
covered by leave is to be regarded 
as having had break in service re 
quiring him to begin another ninety 
day qualifying period; also, upon 
such reemployment under appoint- 
ment of ninety days or more em 
ployee is required to refund cem- 
pensation and be credited with 
proportionate leave which may be 
used during qualifying period_____.- 

Part-time, intermittent, when actually 
employed employees: 

Non- workdays outside regular tour ot 
duty—ninety-day continuous service 
period—the 90 day qualifying period 
required for employees to earn an- 
nual leave under sec. 202 (b) (1) (B) 
of Annual and Sick Leave Act of 
1951 relates to employment rather 
than to services, so that days out- 
side established regular tour of duty 
on which “‘ when actually employed”’ 
or “part-time” employees perform 
no duty are to be regarded as non- 
workdays, and therefore. both 
classes of employees meet conditions 
upon completion of 90 days con 
tinuous employment on regular tour 
of duty provided there has not been 
break in service of one or more work- 
days during qualifying period__....- 


Scheduled tour of duty requirement: 
Regulations issued pursuant to An 
nual and Sick Leave Act of 1951, 
may define part-time employees 
who are entitled to earn leave as 
those ‘“‘for whom there has been 
established in advance regular 
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LEAVES OF ABSENCE—Continued Page; LEAVES OF ABSENCE—Continued Page 
Annual—Continued Annual—Continued 
Accrual—Continued Accrual—Continued 
Part-time, intermittent, when actually Statutory payment restrictions—Con. 
employed employees—C ontinued Stabilization Agency within provisions 
Scheduled tour of duty require- of sec. 1212 of General Appro. Act, 
ment—Continued 1951, prohibiting expenditure of funds 
tour of duty on one or more days for payment of 1950 annual leave 
during each administrative work- accruals unused by July 1, 1951, such 
week, and hourly employees in prohibition was not contained in 
field service of Post Office Dept.,” Supp. Appro. Act, 1952, and therefore 
and provide for granting of leave temporary application of prohibition 
to such employees upon basis of did not require permanent loss of 
their years of service.............- 215 leave by employees of said agency 
Under provisions of sec. 202 (b) of and payment for such leave may be 
Annual and Sick Leave Act of made from funds made available by 
1951, excluding from leave benefits NE eign atdaciniip he ditnntiedbined aint 421 
under act part-time officers and Employees on temporary duty over- 
employees (except hourly em- seas—employees of Dept. of Justice 
ployees in field service of Post who were on loan or detailed to 
Office Dept.) for whom there has Displaced Persons Com. and were 
not been established regular tour on temporary duty overseas under 
of duty during each workweek, orders authorizing travel out of per- 
employees with when-actually- manent duty station in U. 8. and 
employed appointments whose received per diem in lieu of sub 
regular tour of duty has not been sistence, would not be considered as 
prescribed im advance are not being at post of duty outside con- 
entitled to leave benefits of act tinental U. 8. as those words are 
even though they might actually used in exception to sec. 1212 of 
work full time for long periods..... 215 General Appro. Act, 1951, there- 
When-actually-employed employees fore such employees would not be 
for whom no regular tour of duty permitted to retain credit and re- 
bas been prescribed are not ceive payment for annual leave 
entitled to leave benefits of Annual earned during calendar year 1950 
and Sick Leave Act of 1951, and and not used by June 30, 1951....... 522 
therefore, said employees having Judges—provisions of sec. 3 (c) of act 
accrued annual leave to their of Apr. 1, 1942, authorizing granting 
credit on effective date of act may of 36 days of vacation during calen- 
be considered on that date as dar year to judges of Municipal 
having been, in effect, transferred Court for Dist. of Col. are not af- 
to different leave system within fected by provisions in sec. 601, 
contemplation of lump-sum leave title VI, of Independent Offices 
payment act of Dec. 21, 1944, and Appro. Act, 1952, prohibiting ex- 
paid lump sum for aecrued annual penditure of funds for payment for 
leave to their credit.............-- 485 1951 annual leave accruals of officers 
Term “regular tour of duty during and employees unused at close of 
each administrative workweek” business on June 30, 1952, and reduc- 
as used in sec. 202 (b) (1) (B) ot ing rate of annual leave earned after 
Annual and Sick Leave Act of July 1, 1951, by such officers and 
1951, contemplates definite and CUI ciiccipcnueteercutenitinn 93 
certain time, day or hour of any Suspension or removal from service— 
day, during workweek when em- restoration to duty—employee who, in 
ployee regularly will be required interest of national security, is sus- 
to perform duty, so that part-time pended or removed from service with- 
employec may not earn leave out pay under provisions of act of Aug. 
unless there is established in ad 26, 1950, and who is subsequently 
vance specific time during ad restored to duty and allowed com- 
ministrative workweek when he pensation for period of such suspension 
regularly is required to perform or removal is entitled under said act 
CD. ctniniiinaaigieminin 581 to be credited with annual and sick 


Service credits. See Leaves of Absence, 
annual, service credits. 

Statutory payment restrictions: 
Economic Stabilization Agency.— 


leave for said period. Cf. 23 C. G. 204_ 58 
Temporary employees: 
In leave status prior to separation on 
holiday—temporary employee who 


while temporary appropriations pro- 
vided for all Govt. departments by 
act of July 1, 1951, brought Economic 


was in leave of absence status on 
Friday which was last work day 
prior to separation from service on 
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LEAVES OF ABSENCE—Continued 
Annual—Continued 


Accrual—Continued 
Temporary employees—Continued 
Monday a legal holiday, may be 
regarded as having been in active 
duty status on his last day of service 
and entitled to additional annual 
leave for last continuous month of 


Saved leave provisions—pro-rated leave 
credits earned under prior leave 
act—temporary employees who are 
prevented from completing. their 
“month of service” for leave accrual 
purposes under leave acts of Mar. 
14, 1936, as amended, due to repeal of 
acts by Annual and Sick Leave Act 
of 1951 (effective Jan. 6, 1952), may 
be given pro-rated leave credit for 
uncompleted month, provided they 
be required to complete their month 
of service on or after Jan. 6, 1952. ... 


Acts of Ged, flood marooned situations, 
etc.— wage board employees—per diem 
wage board employees who are pre: 
vented from reporting for work by act 
of God, failure of transportation faeili- 
ties, emergency conditions other than 
acts of God which are beyond control of 
employees or agency, or when activity 
is closed by administrative order, may 
not be excused without loss of compen- 
sation or charge to annual leave in 
absence of specific legislative provision 
therefor 


Advances—unliquidated—payment refund 
requirement—entry of employee into 
armed services is separation under an- 
nual leave regulations—military service 
period being regarded as furlough or 
leave of absence upon employee’s resto- 
ration to his civilian position—so that, 
employee who was compensated for 
period of annual leave which was not 
earned by civilian service, either before 
or after military service, is required to 
refund payment covering leave indebt 
CI intnnecteesrceacsbnbbetinctiincces 


Compensation equivalent payments—leave 
involuntarily taken prior to suspension 
or separation from service—under act of 
June 10, 1948, authorizing payment for 
all periods of unjustified removal or sus 
pension without pay, employee who was 
involuntarily placed on annual leave and 
leave without pay prior to removal from 
service is not entitled upon reinstate- 
ment, as result of appeal to Civil Service 
Com. under sec. 14 of Veterans Prefer- 
ence Act of 1944, to be recredited with 
annual leave taken prior to suspension 
without pay and prior to removal or 
separation from service, or to be paid 
money equivalent in lieu thereof 
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LEAVES OF ABSENCE—Continued 
Annual—Continued 


District of Columbia employees— Board of 
Education leave granting authority— 
inasmuch as act of Mar. 5, 1952, vesting 
in Board of Education, Dist. of Col., 
authority to regulate vacation periods 
and leaves of absence of employees whose 
positions are included in salary classes 
13-23, inclusive, established by Dist. of 
Col. Teachers’ Salary Act of 1947, fixes 
no maximum of leave and provides that 
leave granted thereunder shall be in lieu 
of annual leave granted under any other 
act, Board of Education may fix, estab 
lish, and regulate such leave without 
regard to maximum amounts provided 
in Annual and Sick Leave Act of 1951.. 

Employees appointed or assigned to duty 
overseas—return to U S.—free transit 
time limitation—while sec. 203 (e) of 
Annual and Sick Leave Act of 1951, 
providing for travel time in addition to 
leave for overseas employees upon their 
return to U. S. on leave, contains no 
specific language restricting travel on 
leave free basis to employee’s home in 
in U. 8. or to place where he was re- 
cruited, Civil Service Com. should by 
regulation confine free transit time to 
places of residence in U. 8. designated 
by employees 


Foreign Service: 


Home leave: 

Accrual—home leave authorized for 
Foreign Service employees by sec. 
203 (f) of the Annual and Sick Leave 
Act of 1951 may accrue only for each 
full four months of service. _......-- 

Computation—term ‘‘one week’ as 
used in sec. 203 (f) of Annual and 
Sick Leave Act of 1951, providing 
home leave for Foreign Service em- 
Pployees at rate equivalent to one 
week for each four months of service 
outside U. S. may be considered as 
five workdays, in view of require- 
ments of sec. 205 (a) that days ol 
such home leave shall mean days 
upon which employee would other 
wise work and receive pay, and shal! 
be exclusive of holidays, and all non 
workdays established by Federal 
statute or by Executive or adminis 
cial aeteediipimnies 

Persons employed under Act for Inter- 
national Development—home leave 
provided by sec. 203 (f) of Annual 
and Sick Leave Act of 1951 is to be 
considered benefit established under 
Foreign Service Act of 1946, as 
amended, within meaning of sec 
413 (c) of Act for International De 
velopment which authorizes such 
benefits to employees serving out 
side continental limits of U. 8. under 
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LEAVES OF ABSENCE—Continued Page| LEAVES OF ABSENCE—Continued Page 


Annual—Continued Annual—Continued 
Foreign Service—Continued Recredit of prior accrued leave—Con. 
Heme leave—Continued Leave involuntarily taken—Continued 
Act for International Development, pay and prior to removal or separa- 
so that such employees may be tion from service, or to be paid ~ 
granted home leave pursuant to money equivalent in lieu thereof... % 
authority of said sec. 413 (c)........ 494 Employee who is placed on leave with 
Judges—provisions of sec. 3 (¢c) of act of pay prior to action being taken 
Apr. 1, 1942, authorizing granting of 36 pursuant to act of Aug. 26, 1950, to 
days of vacation during calendar year suspend him without pay in interest 
to judges of Municipal Court for Dist. of national security and who, after 
of Col. are not affected by provisions in suspension without pay, subse- 
sec. 601, title V1, of Independent Offices quently is restored to duty and ak 
Appro. Act, 1952, prohibiting expendi- lowed compensation for period of 
: ture of funds for payment for 1951 annual such suspension, is not entitled under 
leave accruals of officers and employees said act to recredit of leave for period 
unused at close of business on June 30, of leave with pay prior to suspension 
| 1952, and reducing rate of annual leave WERE BE sccwceccccccccececcecce 325 
; earned after July 1, 1951, by such officers Maximum fimitation exemption under 
) and employees__.......... iccotimdens saved leave statutory provisions— 
! Leave on leave: annual leave recredited to employee 
During terminal leave with pay—em- under see. 30.703 of Annual and Sick 
: ployee who is on rolls of agency on Leave Regs. does not fall within any 
Jan. 6, 1952, effective date of Annual of savings provisions of Annual and 
and Sick Leave Act of 1951, may Sick Leave Act of 1951, and therefore, 
accrue leave on leave during terminal any part of such leave which causes 
leave period, even though there is no total annual leave to credit of employee 
; return toduty. 24C.G.511, modified. 581 to exceed 60 days at end of last com- 
i Return to duty requirement—employee plete bi-weekly pay period in any year 
who is on rolls of ageney on Jan. 6, 1952, ees 581 
effective date of Annual and Sick Separation from service: 
Leave Act of 1951, may accrue leave Employees entering military service: 
on leave during terminal leave period, Entry of employee into armed services 
even though there is no return to duty. is separation under annual leave 
24 C, G. 511, modified .............. os i regulations—military service period 
-Lump-sum payments. See Leaves of being regarded as furlough or leave 
absence, lump-sum payments. of absence upon employee’s restora- 
Postal service—field service hourly em- tion to his civilian position—so that, 
ployees—manner of crediting—regula- employee who was compensated for 
tions issued pursuant to Annual and period of annual leave which was not 
Sick Leave Act of 1951, may define part- earned by civilian service, either 
time employees who are entitled to earn before or after military service, is 
leave as those “for whom there has been required to refund payment covering 
established in advance regular tour of leave indebtedness.._............--- 360 
duty on one or more days during each Ninety-day continuous service re- 
administrative workweek, and hourly quirement—under sec. 203 (i) of 
employees in field service of Post Office Annual and Sick Leave Act of 1951, 
Dept.,”” and provide for granting of providing that employee shall be 
leave to such employees upon basis of entitled to annual leave only after 
their years of service_................... 215 having been employed currently for 
Recredit of prior accrued leave: continuous period of 90 days without 
Leave involuntarily taken prior to sus- break in service, employee who 
pension or separation from service: leaves Federal service to enter 
Under act of June 10, 1948, authorizing armed services and who does not 
payment for all periods of unjustified have statutory or regulatory res- 
removal or suspension without pay, toration rights, is to be regarded as 
employee who was involuntarily having had break in service, and 
placed on annual leave and leave therefore, upon restoration to his 
without pay prior to removal from civilian position, will be required 
service is not entitled upon rein- to serve new qualifying period of 90 
statement, as result of appeal to days to be entitled to annual leave. 581 
Civil Service Com. under sec. 14 of Service credits—service creditable for re- 
Veterans Preference Act of 1944, to tirement purposes—in determining un- 
be recredited with annual leave der sec. 203 (a) of Annual and Sick Leave 


taken prior to suspension without Act of 1951, years of service of employees 
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LEAVES OF ABSENCE—Continued 
Annual—Continued 


to ascertain whether they shal] earn 
leave on basis of one-half day, three- 
fourths day, or ‘one day for each bi- 
weekly pay period, there may be in- 
cluded ali civilian and military service 
which is currently or potentially credit- 
able for retirement purposes 


Statutory payment restrictions—students 


employed during summer months— 
annual leave earned during calendar 
year 1950 and not used prior to close of 
business on June 30, 1951, by students 
employed in Bur. of Reclamation as 
engineer trainees during summer vaca- 
tion months who were carried in leave 
without pay status during school session 
1950-1951 is not forfeited under sec. 1212 
of General Appro. Act 1951, and may be 
substituted for corresponding period of 
said leave without pay and payment 
made therefor as having been taken 
prior to June 30, 1951......... ueene 


Substitution for leave without pay: 


Annual leave accrual payment restric- 
tions—students employed during 
summer months—annual leave earned 
during calendar year 1950 and not used 
prior to close of business on June 30, 
1951, by students employed in Bur. 
of Reclamation as engineer trainees 
during summer vacation months who 
were carried in leave without pay 
status during school session 1950-1951 
is not forfeited under sec. 1212 of 
General Appro. Act, 1951, and may 
be substituted for corresponding 
period of said leave without pay and 
payment made therefor as having 
been taken prior to June 30, 1951_... 


Leave earned during ninety-day con- 
tinuous service period—in view of 
provisions in sec. 203 (i) of Annual 
and Sick Leave Act of 1951, that 
employee shali not be entitled to 
annual leave until after he has com- 
pleted 90 days of continuous employ 
ment, annual leave which is credited 
to employee at end of 90 day qualify 
ing period may not be substituted for 
leave without pay granted during 


Substitution for sick leave—avoidance oi 


leave forfeiture—there is no authority 
under Annual and Sick Leave Act of 
1951, or regulations issued pursuant 
thereto, to substitute annual leave to 
employee’s credit for sick leave previ- 
ously granted, for sole purpose of avoid- 
ing forfeiture of annual leave at end of 
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LEAVES OF ABSENCE—Continued 
Annual—Continued 
Transfers: 


Between permaneni and temporary 
positions—permanent employee con- 
currently holding temporary position— 
temporary up-grading for administra- 
tive reasons of temporary indefinite 
employee from his regular position 
which was permanent for leave pur- 
poses to temporary “concurrent” 
employment under different leave 
system does not terminate his per- 
manent status—only up-grading being 
temporary—and therefore, such em- 
ployee is entitled to continue in receipt 
of compensation for annual and sick 
leave and holiday pay as in permanent 
status. Cf. 28 ©. G. 730............ 

Gen. Regs. 111, Supp. 2, Jan. 8, 1952.... 

Part time, intermittent, when’ actually 
employed employees—scheduled tour 
of duty requirement—although when 
actually-employed employees for 
whom no regular tour of duty has 
been prescribed are entitled to lump- 
sum payment for accrued annual 
leave to their credit on effective date 
of Annual and Sick Leave Act of 1951, 
payment for such leave is not required 
where regular tour of duty is pre 
scribed beginning with first pay 
period following effective date of said 


Civilians on military duty: 
Compensation payable—inclusion oi over- 


time compensation—employee on court 
leave or military training leave is en 
titled to same compensation he would 
have received had service been rendered 
in his civilian position, so that employee 
who is absent on such leave on days he 
would have received overtime compen 
sation had he rendered service in his 
civilian position is entitled to overtime 
compensation he would have received 
but for such absence 


Postal Service—postmasters—employment 


of substitutes—general appropriation 
for expenses necessary for postal opera 
tions not otherwise provided for in 
P. O. Dept. Appro. Act, 1952, is avail- 
able for payment of compensation for 
replacements of any postmasters who 
are absent on official business of postal 
service, or jury duty, or for required 
training duty as member of. National 
Guard or Reserve components, pro- 
vided compensation for such replace 
ments is administratively determined to 
be expense necessary for postal operations 


Court: 


Compensation payable—inclusion of over- 
time compensation—employee on court 
leave or military training leave is en- 
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LEAVES OF ABSENCE—OContinued Page} LEAVES OF ABSENCE—OContinued Page 
Court—Continued Lump-sum paymente—Continued 
titled to same compensation he would Rate at which payabie—Continued 


have received had service been rendered 
in his civilian position, so that employee 
who is absent on such leave on days he 
would have received overtime compen- 
sation had he rendered service in his 
civilian position is entitled to overtime 
compensation he would have received 


Compensation rate changes during 
period covered by payment—Con. 
Retired employees—Oontinued 
1951, providing compensation in- 
creases for wage board employees, 
is entitled under retroactive provi- 
sion of see, 4 of act to have his lump. 


but for such absence.................. 173 sum leave payment adjusted and 
Postal Service—postmasters—employment paid at new rate of compensation 
of substitutes—general appropriation for established by act.. ............. 273 
expenses necessary for postal operations Employee who was retired between 
not otherwise provided for in P. O. Dept. effective date of increased compen 
Appro. Act, 1952, is available for pay- sation amendment to Classifica- 
ment of compensation for replacements tion Act of 1949 and date of its 
oi any postmasters who are absent on enactment, is entitled under retro- 
official business of postal service, court active provision of sec. 6 (b) thereof 
: or jury duty, or for required training to have his lump-sum leave pay- 
) duty as member of National Guard or ment adjusted and paid at new 
Reserve components, provided com rate of compensation established 
| pensation for such replacements is iirairetinntctimecictekebecnvce 332 
administratively determined to be Retired employees separated after 
expense necessary for postal operations.. 521 reemployment—retroactive salary in- 
Home Leave. See Leaves of Absence, annual crease authorized in sec. 6 (b) of 
Foreign Service, home leave. Classification Act of 1949, as 
Jury service. See Leaves of Absence, court amended, for retired officers and 
Lump-sum paymen.s: employees ending with date of re- 
i De facto employees—although person who tirement and for employees in serv- 
is continued on rolls of agency without ice of U. 8. on date of approval of act 
Presidential extension after reaching is not applicable either to salary paid 
compulsory retirement age occupies for actual service or to lump-sum 
status of de facto employee and may leave payment of annuitant who was 
retain compensation actually paid, such retired and reemployed prior to 
person is not entitled to refund of deduc. July 8, 1951, effeetive date of act, and 
tions for savings bonds, which represents who was separated from position in 
unpaid compensation tor de facto period; which reemployed prior to approval 
neither does said person accrue annua! GRD OE Mii ctcciaaieesda dics 334 
leave during de facto period so as to be Retroactive salary increases: 
entitled to lump-sum payment--.-....- 262 Under retroactive compensation 
Foreign service personnel—Separation provision of increased compensa 
while occupying departmen.al position— tion amendment to Classification 
Foreign Service officer who is assigned to Act of 1949, employee who received 
departmental position at salary rate lump-sum payment for accrued 
higher than that of Foreign Service posi- annual leave upon resignation 
tions, pursuant to sec. 571 (d) of Foreign after effective date of act and who 
Service Act of 1946, and who is separated was reemployed .and in service of 
from service while in departmental posi- U. 8. on enactment date of act is 
tion is entitled to lump-sum payment entitled to receive retroactive ad- 
for annual leave to his credit at salary justment in compensation for 
rate of departmental position, provided period of active duty prior to 
four year limitation upon departmental break in service and also to adjust- 
assignments in sec. 571 (a) of act does ment in lump-sum payment for 
not expire during lump-sum leave period, acorued leave........%........... 199 
in which event lump-sum payment for Former employee of Govt. who 
leave extending beyond said four year entered into military service be- 
period is to be computed at rate of com- tween effective date of increased 
pensation of Foreign Service position. 72 compensation amendment to Clas- 


Rate at which payable: 
Compensation rate changes during 
period covered by payment: 
Retired employees: 
Wage board employee who was re 
tired between effective date and 
enactment date of act of Oct. 25, 


sification Act of 1949 and date of 
its approval and who had received 
lump-sum payment for accrued 
annual leave upon entry into mili- 
tary service is entitled to receive 
retroactive adjustment in compen- 
sation for period of duty prior to 
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LEAVES OF ABSENCE—Continued 
Lump-sum payments—Continued 


Rate at which payable—Continued 

Compensation rate changes during 

period covered by payment—Con. 

Retroactive salary increases—Con. 
entry into military service and also 
to adjustment in lump-sum pay 
ment for accrued leave_.......-..- 
lump-sum leave payment, inci- 
Wage board employee who re 
ceived lump-sum leave payment. 
incident to change in status 
from temporary to temporary 
indefinite, between effective date 
and enactment date of act of 
Oct. 25, 1951, providing compensa- 
tion increases for wage board 
employees, is entitled under retro- 
active provision of sec. 4 of act to 
have lump-sum payment ad- 
justed and paid at new rate of 
compensation established by act 
Employee who was placed on mil- 
itary furlough on last work day 
prior to effective date of increased 
compensation amendment to Classi- 
fication Act of 1949 and paid lump 
sum for accrued annua! leave, wasef- 
fectively separated from service 
on that day, although period 
covered by lump-sum payment ex- 
tended beyond effective date of 
said amendment, and therefore, 
lump-sum payment may not be 
adjusted upon basis of increased 
rates established by increased 
compensation amendment to act-- 

Refunds upon reemployment: 

Employee notification of refund require- 
ment—Circ. Letter B-45105, B-4906, 
NE 

Recredit of prior accrued leave—under 
sec. 203 (i) of Annual and Sick Leave 
Act of 1951, providing that employee 
shall be entitled to annual leave “only 
after having been employed currently 
for continuous period of ninety days 
* * * without break in service,” em- 
ployee who receives lump-sum pay- 
ment for annual leave and is reem 
ployed—after break in service of one 
or mere workdays—before expiration 
of period covered by leave is to be 
regarded as having had break in service 
requiring him to begin another ninety 
day qualifying period; also, upon such 
reemployment under appointment of 
ninety days or more employee is 
required to refund compensation and 
be credited with proportionate leave 
which may be used during qualifying 


“When actually employed” employees 
subsequenuy assigned scheduled tour 
of duty—when-actually-employed em- 
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Lump-sum payments—Continued 
Refunds upon reemployment—Continued 


ployee, for whom no regular tour of 
duty has been prescribed, who re 
ceived lump-sum payment for accrued 
annual leave to his credit on effective 
date of Annual and Sick Leave Act of 
1951 and who prior to expiration of 
leave period covered by said payment 
was given prescribed tour of duty, is 
required to refund that portion of 
lump-sum payment covering annual 
leave in excess of number of workdays 
for full-time employees between date 
payment became due and date he 
became entitled to earn leave 


Repeal! of 20 day accrual limitation: 


Additional payments: 

Inasmuch as Annual and Sick Leave 
Act of 1951 repealed and rendered in 
operative 20-day limitation on 
annual leave imposed after July 1 
1951, by sec. 601 of Independent 
Offices Appro. Act, 1952 permanent 
employees who, upon separation, re- 
ceived lump-sum payment which 
included payment for annual leave 
accrued since July 1, 1951, on 20-day 
per annum basis are entitled to ad- 
ditional compensation to cover diff 
ference in amount of leave paid for 
and amount which would have 
accrued at rate of 26 days a year... 


Temporary employees—inasmuch as 
20-day limitation on annual leave 
imposed after July 1, 1951, by sec. 
601 of Independent Offices Appro. 
Act for 1952, was repealed and 
rendered inoperative by Annual 
and Sick Leave Act of 1951, tem- 
porary employees, who upon separa- 
tion received lump-sum payment 
which included payment for annual 
leave accrued since July 1, 1951, on 
20-day per annum basis, are entitled 
to additional compensation to cover 
difference in amount of leave paid 
for and amount which would have 
accrued at rate of 30 days a year... 


Wage board employees—inasmuch as 
Annual and Sick Leave Act of 1951 
repealed and rendered inoperative 
20-day limitation on annual leave 
imposed after July 1 1951, by sec. 
601 of Independent Offices Appro. 
Act, 1952, wage board employees 
who, incident to change in status 
received lump-sum payment prior 
to repeal of said limitation, which 
included payment for annual leave 
accrued since July 1, 1951, on 20-day 
per annum basis, are entitled to have 
their leave recomputed and payment 
made on basis of 26 days a year_.... 
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Lump-sum payments—Continued 
Transfer, separation, reappointment, etce— 


Employees without scheduled tour oi 
duty—when-actually-employed em- 
ployees for whom no regular tour 0. 
duty has been prescribed are not en- 
titled to leave benefits of Annual and 
Sick Leave Act of 1951, and therefore 
said employees having accrued annual 
leave to their credit on effective date 
of act may be considered on that date 
as having been, in effect, transferred to 
different leave system within con- 
templation of lump-sum leave pay 
ment act of Dec. 21 1944, and paid 
lump-sum for accrued annual leave to 


Continued 


porary reemployment—U. 8. Marshal 
who was retired from permanent posi- 
tion and immediately reappointed by 
court under temporary appointment, 
which did not limit his service to 
period of one year or less, is to be re- 
garded as permanent employee for 
leave purposes under sec. 30.101 (b) of 
Federal Personnel Manual and there- 
fore, his lump-sum payment for annual 
leave is to be computed at rate of com- 
pensation received upon final separa- 


held fren tT 485 tion from temporary position......... 69 
Positions in which no leave is earned— Retroactive salary increases: 
i employee who is employed continu- Under retroactive compensation pro- 
. ously under several temporary ap- vision of increased compensation 
| pointments—not in excess of one year— amendment to Classification Act of 
: under which he earns leave is entitled 1949, employee who received lump- 
; upon termination of such appoint- sum payment for accrued annual 
| ments and reemployment for inter leave upon resignation after effective 
mittent service under appointment date of act and who was reemployed 
in which no leave is earned, to be paid and in service of U. 8. on enactment 
| lump-sum payment for all annual date of act is entitled to reeeive retro- 
j leave to his credit and unused at active adjustment in compensation 
termination of said temporary for period of active duty prior to 
appointments. -............---------- 16 break in service and also to adjust- 
Positions under different leave systems: ment in lump-sum payment for ac- 
Actions effected prior to 1951 leave i i 199 
act—inasmuch as Annual and Sick 
Leave Act of 1951 which coordinated Banplagees ts eniltinry curving: 
and made uniform various leave Vormer employes « Gove. whe 
systems did not create any new entered into military service be- 
obligations or affect any actions tween effective date of increased 
which might have been taken prior compentation amendment to 
thereto, employee whose lump-sum Classification Act of 1949 and date 
payment for leave upon change of of its approval and who had re 
positions involving different leave ceived lump-sum payment for 
systems covered leave which ex- accrued annual keove upon entry 
tended beyond efleetive date of act. into military service is entitled to 
is not required te refund any portion receive retroactive adjustment in 
of lump-sum payment............-- 321 compensation for period of duty 
District of Columbia Board of Educa- price to entry into military sevice 
tion employees—act of Mar. 5, 1952, and also to adjustment in lump- 
vesting in Board of Education, Dist. sum payment for accrued leave... 240 
of Col., authority to regulate vaca- Employee who was placed on mili 
tion periods and leaves of absence oi tary furlough on last work day 
employees whose positions are in- prior to effective date of increased 
cluded in salary classes 13-23, inclu- compensation amendment to 
sive, set up by Dist. of Col. Teach- Classification Act of 1949 and paid 
ers’ Salary Act of 1947, establishes, in lump sum ior accrued annual 
effect, entirely different leave system leave, was effectively separated 
for such employees as of Mar. 5, 1952, from service on that day, although 
and therefore, they are entitled un- period covered by lump-sum pay- 
der provisions of lump-sum leave ment extended beyond effective 
payment act of Dec. 21, 1944, to date of said amendment, and 
lump-sum payment for any accrued therefore, lump-sum payment 
annual leave to their credit under may not be adjusted upon basis of 
prior leave acts up to that date... 504 increased rates established by in- 
Positions under same leave system— creased compensation amendment 
retired employee separated after tem- to act...... ittpntinmwed giten 443 
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LEAVES OF ABSENCE—Continued 
Mileage. See Mileage, leaves of absence. 
Military, naval, etc., personnel: 

Pay equivalent payments: 


Leave accrued but unused prior to sepa- 
ration, discharge, etc.: 


Enlisted men discharged to accept 
commission—discharge of enlisted 
member of Naval Reserve to accept 
commission in Marine Corps Re- 
serve does not constitute discharge 
for purpose of accepting commission 
in his respective branch of armed 
forces within meaning of Armed 
Forces Leave Act of 1946, as 
amended, and therefore, aviation 
cadet of Naval Reserve who is dis- 
charged to accept commission in 
Marine Corps Reserve is entitled, 
under Armed Forces Leave Act of 
1946, as amended, to lump-sum pay- 
ment for unused accrued leave to his 
credit at date of discharge 


Officer reverting to former enlisted 
status—member of armed forces who 
was discharged from his permanent 
enlisted status to accept commission 
in Army of U. S., and who, upon 
termination.of active service as com 
missioned officer, reenlisted in grade 
held prior to such commissioned 
service is entitled, under Armed 
Forces Leave Act of 1946, to lump- 
sum payment for accrued leave upon 
relief from active duty as commis- 
sioned officer, as such relief under 
sec. 515 (d) of Officer Personnel Act 
of 1947, does not constitute discharge 
for purpose of entering into enlist- 


Transfer ‘rom Regular Navy to Re- 
serve—officer who was commissioned 
in Regular Navy under act of Aug. 
13, 1946, which provides for training 
of naval officers, and who was trans- 
ferred to Naval Reserve pursuant to 
that act and continued on active 
duty without break in service, may 
not be regarded as having been sepa- 
rated or released from active duty 
within contemplation of term “‘dis- 
charge”’ as used in Armed Forces 
Leave Act of 1946, as amended, so as 
to be entitled to cash settlement for 
unused leave to his credit on date of 
I CI on ncecccenmonesiens aioe 


Regular Navy officer transferred to Naval 
Reserve—officer who was commis- 
sioned in Regular Navy under act of 
Aug. 13, 1946, which -provides for 
training of naval officers, and who was 
transferred to Naval Reserve pursuant 
to that act and continued on active 
duty without break in service, may 
not be regarded as having been sepa- 
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Military, naval, etc., personnel—Continued 
Pay equivalent payments—Continued 


rated or released from active duty 
within contemplation of term “dis- 
charge” as used in Armed Forces 
Leave Act of 1946, as amended, so as 
to be entitled to cash settlement for 
unused leave to his credit on date of 
en 


Overtime: 


In lieu of overtime compensation: 
Pay equivalent payments: 


Leave unused prior to death: 

Where, for reasons beyond his con- 
trol, employee’s compensatory 
time in lieu of overtime remains 
unused at time of his separation 
by death, payment at overtime 
rates may be made therefor to his 
beneficiary pursuant to act of Aug. 
3, 1950, providing for settlement of 
accounts of deceased officers and 


Where, for reasons beyond their 
control, postal service employees’ 
compensatory time in lieu of over 
time remains unused at time of 
their separation by death, pay- 
ment for such unused compensa- 
tory time may not be made to 
heirs or estates of deceased Postal 
Service employees in absence of 
specific statutory authority there- 

Postal service employees—where, for 
reasons beyond their control, postal 
service employees’ compensatory 
time in lieu of overtime remains 
unused at time of their separation 
by death, payment for such unused 
compensatory time may not be made 
to heirs or estates of deceased Postal 
Service employees in absence of 
specific statutory authority therefor. 


Postal Service employees. See Leaves of 


Absence, overtime, in lieu of overtime 
compensation. 


Accrual: 
Crediting on bi-weekly, semi-monthly, 


or annual basis: 


Under Sec. 203 (h) of Annual and Sick 
Leave Act of 1951, authorizing grant- 
ing at any time during year of leave 
accruing during year, Civil Service 
Com. may by regulation provide for 
crediting of employees at beginning 
of first pay period in calendar year 

with such annual leave as will accrue 

in 26 pay periods (leave year) even 
though end of calendar year might 
not coincide with end of pay period. 
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LEAVES OF ABSENCE—Continued Page| LEAVES OF ABSENCE—Continued Page 
Sick—Continued Sick—Continued 
Acerual—Continued Accrual—Continued 
Crediting on bi-weekly, semi-monthly, Part time, intermittent, when actually 
or annual basis—Continued employed employees— Continued 
Adjustments upon transfer, etc.— Scheduled teur of duty requirements 


under sec, 203 (a) and 204 (a) of 
Annual and Sick Leave Act of 1951, 
authorizing annual and sick leave 
accruals on basis of full bi-weekly 
pay periods, Civil Service Com. may 
by regulations provide for pro-rata 
accrual of leave for period of less than 
two weeks for employees whose bi- 
weekly pay period begins on date 
other than Jan. 6, 1952 (effective date 
of the act), and for employees trans- 
ferring between positions with dif 
ferent bi-weekly or semi-monthly 
pay periods, in order that they may 
not be deprived of any leave. 
Normal working heurs limitation— 
under Annual and Sick Leave Act 
of 1951, Civil Service Com. may by 
regulation prescribe that for em- 
ployees on bi-weekly pay period, 
any hours in pay status in excess of 
forty in any administrative work 
week shall be disregarded in com 
puting leave earnings, and for those 
on semi-monthly pay period any 
hours in excess of normal working 
hours in any semi-monthly pay 
period shall be disregarded 


Part time, intermittent, when actually 


employed employees: 

Scheduled tour of duty requrement: 

Regulations issued pursuant to An 
nual and Sick Leave Act of 1951, 
may define part-time employees 
who are entitled to earn leave as 
those ‘‘for whom there has been 
established in advance regular tour 
of duty on one or more days during 
each administrative workweek, 
and hourly employees in field 
service of Post Office Dept.,” and 
provide for granting of leave to 
such employees upon basis of their 
years of service 

Under provisions of sec. 202 (b) of 
Annual and Sick Leave Act of 
1951, excluding from leave benefits 
under act part-time officers and 
employees (except hourly employ 
ees in field service of Post Office 
Dept.) for whom there has not 
been established regular tour of 
duty during each workweek, em- 
ployees with when-actually-em- 
ployed appointment whose regular 
tour of duty has not been pre- 
scribed in advance are not entitled 
to leave benefits of act even though 
they might actually work full time 
for long periods........-....-.---- 


—Continued 

While when-actually-employed em. 
ployee, for whom no regular tour 
of duty is prescribed, does not earn 
and may not be granted sick leave 
under Annual and Sick Leave Act 
of 1951, said employee does not 
forfeit prior accrued sick leave and 
is, if subsequently assigned to pre 
seribed tour of duty, entitled to 
use such leave in accordance with 
Annual and Sick Leave Regula 


Suspension or removal from service— 
restoration to duty—employee who, in 
interest of national security, is sus- 
pended or removed from service with 
out pay under provisions of act of 
Aug. 26, 1950, and who is subsequently 
restored to duty and allowed com 
pensation for period of such suspension 
or removai is entitled under said act 
to be credited with annual and sick 
leave for said period. Cf. 23 C. G. 204. 

Advances—unliquidated—payment refund 
requirement—entry of employee into 
armed services is separation under annu- 
al leave regulations—military service 
period being regarded as furlough or 
leave of absence upon employee's restor- 
ation to his civilian position—so that, 
employee who was compensated for 
period of annual leave which was not 
earned by civilian service, either before 
or after military service, is required to 
refund payment covering leave indebt- 


Postal service—field service hourly em- 
ployees—manner of crediting—regula- 
tions issued pursuant to Annual and 
Sick Leave Act o° 1951, may define 
part-time employees who are entitled to 
earn leave as those “for whom there has 
been established in advance regular tour 
of duty on one or more days during each 
administrative workweek, and hourly 
employees in field service of Post Office 
Dept.,’’ and provide for granting of leave 
to such employees upon basis of their 
years of service 

Recredit of prior accrued leave—*when- 
actually-employed employee’’ employees 
subsequently assigned scheduled tour 
of duty—while when-actually employed 
employee, for whom no regular tour of 
duty is prescribed, does not earn and 
may not be granted sick leave under 
Annual and Sick Leave Act of 1951, 
said employee does not forfeit prior ac 
crued sick leave and is, if subsequently 
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Sick—Continued 
assigned to prescribed tour o1 duty. 
entitled to use such leave in accordance 
with Annual and Sick Leave Regula 


Separation from service—employees enter- 
ing military service—entry of employee 
into armed services is separation under 
annua’ leave regulations—military serv- 
ice period being regarded as furlough or 
leave of absence upon employee’s restora 
tion to his civilian position—so that 
employee who was compensated for 
period of annual leave which was not 
earned by civilian service either before 
or after military service is required to 
refund payment covering leave in- 
GobsbeGaets .. .caccasseccnscesessesecscece 

Transfers: 

Between permanent and temporary 
positions—permanen’ employee con- 
currently holding emporary posi- 
tion—temporary up-grading for ad 
ministrative reasons of temporary 
indefinite employee from his regular 
position which was permanent tor 
leave purposes to temporary ‘‘con- 
current”? employment under different 
leave system does not terminate his 
permanent status—only up-grading 
being temporary—and therefore, such 
employee is entitled to continue in 
receipt of compensation for annual 
and sick leave and holiday pay as in 
permanent status. Cf. 28 0. G. 730. 

Gen. Regs 111. Supp. 2. Jan. 8, 1952_._. 


Trave'ing expenses. See Tvareling Ez 
penses, leaves of absence. 


Without pay—ceoncurrent employment in 
another position—employment by Con- 
gressional Committee—employee on leave 
without pay from Govt. agency may be 
employed by temporary Congressional 
Committee without contravening act of 
July 31 1894, as amended, prohibiting 
persons whose annual compensation in 
one office amounts to $2,500 or more from 
holding another office to which compensa 
tion is attached unless specifically author 
Re Be BD cn scdamsbdnneneiinsecinenserine 


LICENSES: 


State and municipal—occupational, trade. 
etc.—Government liability—State statute 
which provides that no person shall be 
permitted to project any motion picture, 
either theatrical or non-theatrical, without 
first obtaining State license therefoi has 
no application to U. 8. in conduct oi its 
activities and therefore. Federal employee 
who obtained at personal expense State 
license to operate motion-picture projector 
in connection with his official duties may 
not be reimbursed such expense from 
appropriated fund 


INDEX DIGEST 


Page| MARITIME ADMINISTRATION: 
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Subsidies: 

Construction differential—Merchant Ma- 
rine Act of 1936, as amended, sets out 
certain standards and limitations under 
which vessels may be built and sold to 
private citizens at prices which result in 
subsidies being borne by Govt. and con- 
tract between Maritime Com. and 
purchaser for sale of vessel at price which 
has been determined in accordance with 
administrative decisions of Maritime 
Com. based upon misconstruction of 
these provisions of law does not impose 
binding and unavoidable obligation 
I idicksakacerebcsctiockccaucesae 


Statutory limitation—Merchant Marine 
Act of 1936, as amended, sets out certain 
standards and limitations under which 
vessels may be built and sold to private 
citizens at prices which result in sub- 
sidies being borne by Govt. and contract 
between Maritime Com and purchaser 
for sale of vessel at price which has been 
determined in accordance with adminis 
trative decisions of Maritime Com. 
based upon misconstruction of these 
provisions of law does not impose bind 
ing and unavoidable obligation upon 


MEDICAL EXAMINATIONS: 


See Physical Examinations. 


MEDICAL TREATMENT: 


Private: 

District 0. Columbia firemen—availability 
of policemen and firemen’s relief “und— 
fireman who was burned preparing hot 
meals while on duty at quarters of 
engine company and treated in civilian 
hospital may be regarded as having been 
injured ‘in actual discharge of his duty”’ 
within meaning of that phrase as used in 
act of Sept 1 1916. which provides that 
expenses for such treatment shall be paid 
from policemen and firemen’s reliei 


Military, naval, ete personne!—leaves o° 
absence—expenses paid by insurance 
company—where serviceman on leave of 
absence sustained injuries as result ot 
automobile accident which necessitated 
hospitalization at civilian hoespital— 
Govt. medical facilities not being avail 
able in vicinity of accident—and hospital 
was partially reimbursed by insurance 
company, Govt. is liable only for differ- 
ence between total mount of cost of 
medical treatment furnished and amount 
paid to hospital by insurance company - 


MILEAGE: 

Dependent’s ravels. See Mileage. travel by 
privately owned automobile dependents of 
transferred civilian employees. 
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MILEAGE—Continued 

Leaves of absence—temporary duty—addi- 
tional mileage .payment—employee who 
was ordered to enter upon temporary duty 
at place away from his official head- 
quarters, where he had traveled for per 
sonal reasons over weekend involving no 
leave, is entitled to per diem for period of 
temporary duty and to actual mileage 
traveled on return trip which exceeded 
mileage over route employee would have 
traveled had he not beerr required to per- 
form temporary duty en route............ 

Military, naval, etc. personnel: 

“Awaiting orders status” pending retire- 
ment—travel between duty station and 
home—enlisted member of Marine Corps 
discharged from treatment at Govt. hos- 
pital who at his own request, after 
appearing before Physical Evaluation 
Board, was ordered to proceed to his 
home in ‘‘awaiting orders status” pend- 
ing action on retirement proceedings, is 
entitled to mileage for travel from duty 
station to home and return and also 
mileage from duty station to home inci- 
dent to separation from service for 
physical Glsability ...............2<-00-- 

Change o station—leaves of absence— 
station changes during leave—naval 
officer who receives orders directing him 
to proceed to port in which designated 
vessel is located and report on board 
such vessel for duty, with leave author- 
ized en route, is entitled to mileage from 
his old duty station to place he must 
travel at expiration oi his leave to reach 
vessel, notwithstanding vessel has 
moved closer in or farther away during 
period of his leave. 18 C. G. 536, over- 
I I s  icsietseceiiciiniednctitsiapiitelistectinn 

Leaves of absence—change of station. 
See Mileage, military, naval, etc., per- 
sonnel, change of station, leaves of absence. 

Retirement—reservists— Naval Reserve of- 
ficer on inactive duty who is placed on 
reserve retired list pursuant to pro- 
visions of title III of act of Jun 29, 
1948—having home of record—is not to 
be considered as retired in sense that 
members of Regular service—having no 
home as such—retire following career of 
active duty, and therefore said officer is 
not entitled to payment of mileage and 
transportation of dependents and house- 
hold effects to home selected by him at 
time of such retirement_................ 

Temporary duty—during leave of absence. 

See Mileage, leaves of absence, temporary 

duty. 

Travel by privately owned automobile: 

Dependents of transferred civilian em- 
ployees—travel separate and apart from 
employee—em ployee who, on permanent 
change of station transported household 
effects in house trailer using his pri- 
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Travel by privately owned automobile—Con. 


vately owned truck to tow trailer while 
his dependent wife made trip in his 
privately owned automobile is not en- 
titled to reimbursement under sec. 12 
(a) of E. O. No. 9805, as amended, on 
commuted basis for movement oi his 
household goods as part of trailer. nor is 
he entitled to mileage for travel 
in truck: however the employee 
is entitled to reimbursement for mileage 
for automobile travel by dependent wife_ 


Parking fees. See Fees, parking. 

Residence to airpert and retarn—in view 
of par. 1 of Standardized Govt. Travel 
Regs. which require employees when 
traveling on official business to exercise 
same care in incurring expenses that 
prudent person would exercise if travel 
ing on personal business, mileage for 
travel by privately owned automobile 
from employee’s residence to airport and 
return plus parking fee at airport may be 
considered as proper travel expense 
items for reimbursement from appro- 
priated funds where amount claimed is 
less than usual allowable taxicab fares 
authorized in such cases, even though 
employee’s travel order did not authorize 
use of privately owned automobile. - 


Travel by another person incident to 
making automobile available for em- 
ployee’s use—under Travel Expense 
Act of 1949 and Standardized Govt. 
Travel Regs., authorizing payment to 
employees engaged on official business of 
mileage for use of privately owned auto- 
mobiles, payment of mileage is not au 
thorized for distance covered by employ- 
ee’s automobile when driven by another 
person—unaccompanied by emp oyee— 
in returning automobile to his home 
from depot where he commences official 
field trip, or for distance covered from 
his home to depot to return employee 
to his home upon completion of such 


Travel by truck hauling household ef- 
fects—employee who, on premanent 
change of station, transported household 
effects in house trailer using his privately 
owned truck to tow trailer while his 
dependent wife made trip in his pri- 
vately owned automobile is not entitled 
to reimbursement under sec. 12 (a) of 
E. O. No. 9805, as amended, on com- 
muted basis for movement of his house- 
hold goods as part of trailer, nor is he 
entitled to mileage for travel in truck; 
however, the employee is entitled to 
reimbursement for mileage for automo- 
bile travel by dependent wife........... 


Witnesses—reimbursement—forms and 
procedure—Gen. Regs. 112, July 17, 1951.. 
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MISCELLANEOUS RECEIPTS: Page | OFFICERS AND EMPLOYEES—Con. Page 


Compensation deductions—outside earnings 
of suspended employees restored to duty— 
in making payment of compensation for 
periods of employee’s unjustified suspen- 
sion from service under act of Aug. 2, 
1948, as amended by act of June 10, 1948, 
deductions for earnings through other 
employment during period involved are 
not for transfer to miscellaneous receipts 
but should remain to credit of salary 
appropriation from which payment is 


Proceeds of sale of old or used equipment, 
ete. not used in purchasing new—pro- 
cedure—acctg. Sys. Memo. 23, June 16, 
euesineubsseon 


NATIONAL GUARD: 


Drilis—maximum_ limitation— waiver—inas- 
much as statutory regulation made pursu- 
ant to, or in execution of, statute cannot be 
changed by waiver or exception thereto, 
Chief, National Guard Bur., is without 
authority to authorize drills to be held by 
particular unit of National Guard in excess 
of maximum number of drills prescribed in 
National Guard regulations issued by 
direction of Sec. of War pursuant to 
authority contained in National Defense 
Act of June 3, 1916, as amended 

Federally recognized officer not commis- 
sioned in National Guard of United 
States—under Career Compensation Act 
of 1949, federally recognized officer of 
National Guard—as distinguished from 
National Guard of U. 8.—is entitled to 
pay for armory drills and field training 
actually attended while in _ federally 
recognized status even though officer may 
not have held commission as member of 
National Guard of U. S. during period 
involved 


NEWSPAPERS: 


Advertising. See Advertising, newspapers. 

Debis—private—assistance in collection— 
indebtedness to Federal Credit Union— 
inasmuch as funds of Federal Credit 
Union are property ot employees or other 
private persons and are not appropriated 
funds, collection of former Govt. em- 
ployee’s indebtedness to credit union by 
set-off against his retirement fund account 
I onsrnnnenrenecsneen« senehitatibinielet 


OFFICERS AND EMPLOYEES: 


De facto—compensation—retention of com- 
pensation already paid—employment be- 
yond compulsory retirement age—although 
person who is continued on rolls of 
agency without Presidential extension 
after reaching compulsory retirement age 
oceupies status of de facto employee and 
may retain compensation actually paid, 
such person is not entitled to refund of 
deductions for savings bonds, which repre- 
sents unpaid compensation for de facto 


period, neither does said person accrue 
annual leave during de facto period so as 
to be entitled to lump-sum payment._.__. 
Defendants in court actions—representation 
by Justice Department—appropriation 
availability—in cases where Govt. em- 
ployees and servicemen are sued in tort 
or charged with violation of local or state 
criminal laws as result of performance of 
their official duties, Dept. of Justice may 
furnish counsel and incur expenses incident 
to suits, provided it is determined that 
interests of U. S. would be jeopardized 
should such suits be undefended and that 
by reason thereof U. 8. might become 
liable in tort or otherwise for damages 
arising out of alleged tortious or criminal 
actions of employees or servicemen_-.-..... 


Details See Details. 

Duties—performance under non-.ederal 
agency supervision loyalty information 
procurement from State police records— 
in performance oi its functions under 
Federal joyalty program, established by 
E. O. No. 9835, requiring investigation of 
records, :ncluding searching of police 
records oi applicants tor and appointees to 
Federal service, Civil Service Com. may 
not assign employees to State police head 
quarters to work under State supervision 
in conduct of such investigations, but may 
procure required information from State 
by contract providing for payment of 
reasonable flat fee therefor 

Efficiency ratings—attendance at hearings— 
travel expense reimbursement rights— 
travel of employee in attending oral hear 
ing on appeal of his efficiency rating under 
right conferred upon him in see. 7 (c) and 
(d) of act of Sept. 30, 1950, is considered 
official business, and therefore, expenses 
incurred incident to such travel are re- 
anbursable to extent authorized by Govt. 
Dn occcchimateinantandetoonen 

Excusing from work—acts of God flood 
marooned situations. etc.—wage beard 
employees—per diem wage board em- 
ployees who are prevented from reporting 
for work by act of God, failure of trans- 
portation facilities, emergency conditions 
other than acts of God which are beyond 
control of employees or agency, or when 
activity is closed by administrative order, 
may not be excused without loss of com- 
pensation or charge to annual leave in 
apsence of specific legislative provision 
therefor 

Experis and consultants. See Personal 
Services, experts and consuliants. 

Fines— offeases committed while performing 
official duty—appropriation availability— 
fine imposed by court upon employee for 
parking violation committed while driv- 
ing Govt. vehicle in performance of his 
official duties is personal responsibility of 
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employee, and there is no authority for Holding two positions—C ontinued 
payment thereof from appropriated of Municipal Court of Appeals of Dist. 
246 of Col. who receives retirement salary 
Holding two positions See also, Com- provided under act of Apr. 1, 1942, may 
pensation, double. not in addition thereto receive com- 


Leave without pay status: pensation attaching to position or office 


Employee on leave without pay from 
Govt. agency may be employed by 
temporary Congressional Committee 
without contravening act of July 31 
1894, as amended, prohibiting persons 
whose annual compensation in one 
office amounts to $2,500 or more from 
holding another office to which com 
pensation is attached unless specifi 
cally authorized by law 

Acceptance of State Department schol- 
arship grant—employee who was 
granted one year eave oi absence 
from his position to accept scholarship 
o limited duration, awarded by 
Dept. o State and Board of Foreign 
Scholarships pursuant to act ot Aug 
1, 1946. and who during leave of 
absence received payment .or scrap 
survey conducted for his agency 
while drawing allowance under schol 
arship is not to be considered as having 
violated any of dual employment or 
compensation statutes..............-- 

Military. naval etc. personne! holding 

civilan positions—tretired personnel— 
appointments o Veterans Administra- 
tion positions—five year period in sec. 2 
of act of Aug. 10, 1946, during which 
Administrator o: Veterans Affairs is 
authorized to employ retired commis- 
sioned or warrant officers without loss 
of their retirement rights is limitation 
on authority to appoint such officers 
rather than limitation on length of their 
employment so that retired officers em 
ployed pursuant to said act may be 
continued on rolls of Veterans Adm. 
indefinitely, so long as their services are 
needed, without loss of retirement 
rights 


Military, naval, etc. retired personnel— 
enlisted man retroactively advanced to 
commissioned rank on retired list— 
retired enlisted man of Navy who is 
advanced on retired list, retroactively 
to date oi his retirement, to commis- 
sioned rank pursuant to provisions ol 
act of July 24, 1941, as amended, is not 
subject to restrictions of sec. 212 of act 
of June 30, 1932, as amended, prohibit- 
ing receipt of civilian compensation and 
retired pay in excess of combined rate 
of $3,000, prior to date of order retro- 
actively advancing him on retired 


Retired judges holding federal positions— 
in view of dual compensation restriction 
in act of Aug. 29, 1916, as amended, judge 


with Federal Govt. nor may he waive 
retirement salary for purpose of accept- 
ing said compensation hs 
Retired judges holding positions with 
international organizations—judge of 
Municipal Court of Appeals of Dist. of 
Col. who receives retirement salary 
provided under act of Apr. 1, 1942, may 
accept compensation as employee of 
international agency, such as United 
Nations, International Bank for Recon 
struction and Development or Inter 
nationa! Labor Organization, without 
violating dual compensation and em 
ployment statutes. ...............-...-- 


Retired ‘udges holding State municipal 
ete. positions—judge of Municipal 
Court of Appeals of Dist. of Col. who 
receives retirement salary provided 
under act of Apr 1, 1942 is not pro- 
hibited by dual compensation and em 
ployment statutes from accepting com 
pensation as employee of State or munic 
ipal government or agency having no 
connection with Federal or Dist. of 
Col. Govts 


Retired udges holding territoria: govern- 
ment positions—in view of dua! compen 
sation restriction in act of Aug. 29, 1916, 
as amended, udge of Municipal Court 
of Appeals of Dist. of Col. who receives 
retirement salary provided under act of 
Apr. 1, 1942, may not in addition thereto 
receive compensation of position or office 
with territorial government such as 
Alaska, Virgin Islands, Puerto Rico or 
Hawaii 


Leaves of absence. See Leaves of Absence. 

Part-time employment—concurrent training 
and employment—Civil Service Com., 
under proposed training plan designed to 
increase supply of stenographers available 
for Govt. employment, may establish part- 
time positions under which appointees 
would receive part-time training at their 
own expense to qualify for full-time posi- 
tions as stenographers. 6 C. G. 15, distin- 


Promotions—statutory restriction—reduction 
in force actions—grade restorations—em- 
ployee who, after receipt of reduction in 
force notice and prior to expiration of notice 
period, resigns and is reemployed by 
another agency, or is transferred to posi- 
tion in another agency, in lower grade may 
be restored to position in grade held by 
him prior to receipt of said notice without 
violating promotion restrictions of sec 
1310 (c) of Supp. Appro. Act, 1952........ 
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Qualifying Jor duties—Civil Service Com- 
mission training plan—concurrent employ- 
ment and training—Civil Service Com., 
under proposed training plan designed to 
increase supply of stenographers available 
for Govt. employment, may establish part- 
time positions under which appointees 
would receive part-time training at their 
own expense to qualify for full-time posi- 
tions as stenographers. 6 C. G. 15, distin- 
Gitte nccocsnssssdmnigueccateousesmcen 

Retired—retroactive salary payments—under 
increased compensation amendment to 
Classification Act of 1949 providing for 
retroactive compensation payments to re- 
tired officers and employees any person 
who separated from service prior to Oct. 
24, 1951, and had met all requirements of 
Civil Service Retirement Act for immedi- 
ate annuity, is entitled to retroactive salary 
increase even though claim for annuity 
may never be presented. ................. 

Retroactive salary payments: 

Employees in military service: 

Former employee of Govt. who entered 
into military service between effective 
date of increased compensation amend- 
ment to Classification Act of 1949 and 
date of its approval and who had re- 
ceived lump-sum payment for accrued 
annual leave upon entry into military 
service is entitled to receive retroactive 
adjustment in compensation for period 
of duty prior to entry into military 
service and also to adjustment in lump 
sum payment for accrued leave_-__-.-- 

Employee who was placed on military 
furlough on last work day prior to 
effective date of increased compensa- 
tion amendment to Classification Act 
of 1949 and paid lump-sum for accrued 
annual leave, was effectively separated 
from service on that day, although 
period covered by lump-sum payment 
extended beyond effective date of said 
amendment, and therefore, lump-sum 
payment may not be adjusted upon 
basis of increased rates established by 
increased compensation amendment 

Empioyees on leave without pay, furiough, 
ete —employee who is attached to rolls 
of agency in classified or unclassified 
position but who is in leave without pay 
or furlough status is still employee “in 
the service of the United States” within 
meaning of that term as used in increased 
compensation amendment to Classifica- 
tion Act of 1949. 


Employee status requirements: 

Increased compensation amendment to 
Classification Act of 1949 provides that 
retroactive compensation authorized 
therein shall be paid to individuals 
who are in service of U. 8. on date of 
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Retroactive salary payments—Continued 
Employee status requirements—C on. 

its enactment, so that employee, who 

was in service of U. 8. on Oct. 24, 1951, 

is entitled to receive pay adjustment 

under new act for any service as classi- 

fied employee regardless of whether 

position held on Oct 24, 1951, was 

classified or unclassified or that break 

in service occurred between effective 

date of amendment and its approval-- 
Retired personnel: 

Under increased compensation amend 
ment to Classification Act of 1949 
providing for retroactive compensa 
tion payments to retired officers and 
employees any person who separated 
from service prior to Oct. 24, 1951, 
and had met all requirements of 
Civil Service Retirement Act, for 
immediate annuity. is entitled to 
retroactive salary increas’ even 
though claim for annuity may be 
SII sarin neindeneinaleeiesiicieininn 

Retroactive salary increase authorized 
in sec. 6 (b) of Classification Act of 
1949, as amended, for retired officers 
and employees ending with date of 
retirement and for employees in 
service of U. 8. on date of approval 
of act is not applicable either to 
salary paid for actual service or to 
lump-sum .eave payment of annui- 
tant who was retired and reem 
ployed prior to July 8, 1951, effective 
date of act, and who was separated 
from position in which reemployed 
prior to approval! date of act_....... 

Separation by death—under increased 
compensation amendment to Classi 
fication Act of 1949, providing that 
retroactive compensation shall be paid 
only in case of individual who is in 
service of U. S. on date of enactment 
of act, compensation due employee 
who died between effective date of 
amendment and date of its enactment 
may not be computed in accordance 
with increased compensation rates au- 
thorized by said amendment _--_.-....- 

Striking against Government—statutory com- 
pensation payment restriction—adminis- 
trative determination of violation— question 
of whether Govt. employees actually en 
gage in strikes against Govt., within pur- 
view of sec. 1209 of General Appro. Act, 
1951, and subsequent legislation prohibit- 
ing payment of compensation to employees 
who engage in Strike, is primarily for 
determination by administrative officers 
concerned, rather than accounting officers, 
and therefore, in absence of such determi- 
nation by Inland Waterways Corp. in 
case of employees who participated in 
work stoppage aboard Govt. vessel, G. A. 
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O. may not render decision concerning Active duty—Continued 
status of said employees for pay purposes. 376 Physical examinations—teservists injured 


Suspension from duty—compensation for 
period of unjustified suspension. See Com- 
pensation, suspension from duty, compensa- 
tion for period of unjustified suspension. 

Training: 

Concurrent training and employment— 
Civil Service Com., under proposed 
training plan designed to increase supply 
of stenographers available for Govt. em 
ployment, may establish part-time posi 
tions under which appointees would 
receive part-time training at their own 
expense to qualify for full-time positions 
as stenographers. 6 C. G. 15, distin- 
guished 

Personal . Government 
schools—Forest Service employees— 
appropriation ‘Salary and Expenses, 
Forest Service”’ is available for payment 
of expenses incurred by employee of 
Forest Service in attending course of 
instruction of brief duration at univer- 
sity for training in identification and 
grading of hardwood lumber incident to 
his official duties 

Travel on non-workdays—administrative 
discretionary authority—employee may be 
required by administrative agency to 
travel on non-workdays and may not 
properly refuse to undertake such travel 
solely because overtime compensation is 
not paid for travel time 

OPEN-MARKET PURCHASES: 

See Purchases, open-market. 


PANAMA CANAL: 

Employees—pilots—status—in view of organ- 
izational changes transferring certain for 
mer personnel of Panama Canal, including 

Panama Canal pilots, to Panama Canal 

Co. and holding of Civil Service Com. 

that such pilots are now excluded from 

provisions of Classification Act of 1949 by 
sec. 202 (20), Panama Canal pilots are not 
to be considered vessel employees within 
meaning of sec. 102 (d) of Federal Employ- 
ees Pay Act of 1945, as amended, and 
therefore are subject to overtime compen- 
sation, night differential and holiday extra 
compensation provisions of 1945 act 

PAY: 

Active duty: 

Marine Corps Reserve—enlistments in 
other organizations—enlistment of mem 
ber of Marine Corps Reserve as aviation 
cadet in U. 8S. Air Force does not affect 
his de ure status as member of said 
Reserve, and therefore such member is 
entitled to credit for basic pay purposes 
for service in Marine Corps until his 
final discharge therefrom and to pay 
and allowances for active duty performed 
in said Corps subsequent to his dis- 
charge from U. 8. Air Force 


en route to temporary active duty station— 
officer of Naval Reserve ordered to tem- 
porary active duty for purpose of taking 
physical examination who is injured 
while employed in travel to temporary 
active duty station is not entitled to pay 
and allowance benefits preseribed by 
sec. 4 of Naval Aviation Personnel Act 
of 1940, as amended, for naval reservists 
who suffer disability while “employed” 
on active duty or training duty... -...- i 

Retired personnel—combat commenda- 
tion—promotien ineligibility—retired 
Navy officer or retired enlisted man, 
serving under temporary commission, 
purportedly advanced to next higher 
grade than that held at time of retire- 
ment, under provisions of sec. 412 (a) o. 
Officer Personnel Act of 1947, by reason 
of having been specially commended 
by Sec. of Navy for performance of duty 
in actual combat while serving on active 
duty may not, upon subsequent recall 
to active duty, receive pay and allow 
ances of such higher grade 

Additional: 


Aviation duty: 
Aviation reserve officers’ lump-sum 
payments: 

Active duty release to accept regular 
commission—officers appointed in 
Naval Reserve or Marine Corps 
Reserve pursuant to provisions of 
Naval Aviation Reserve Act of 1939 
or Naval Aviation Cadet Act of 1942 
whose appointments were termi 
nated for purpose of accepting com- 
missions in Regular Navy or Marine 
Corps are not entitled to lump-sum 
payment authorized by sec. 12 of 
1942 act for aviation reserve officers 
upon release from active duty. 25 
C. G. 170, affirmed 

Air Corps Reserve duty requirement— 
under provisions of sec. 2 of act of 
June 16, 1936, as amended, author- 
izing lump-sum payment to Air 
Corps Reserve Officers who have 
not been selected and commissioned 
in Regular Army at time of release 
from active duty, officer of Air Corps 
Reserve who, upon release from 
active duty, had not performed any 
active duty as officer of Air Corps 
Reserve is not entitled to lump-sum 
payment authorized by said act_-_. 

During period of incapacity—three- 
month grace period commencement— 

sec. 10 of E. O. No. 10152, Aug. 17, 1950, 

which implements sec. 204 of Career 

Compensation Act of 1949, and pro- 

vides that member of armed services 

incapacitated as result of performance 
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Additional—C ontinued Discharges and dismissals—Continued 


Aviation duty—Continued 
of hazardous duty will be deemed to 
have fulfilled all requirements for per- 
formance of such duty for period of 
three months following dates of such 
incapacity, as determined by appro- 
priate medical authority, may not be 
interpreted as authorizing further 
grace period incident to aviation acci 
dent which occurred prior to effective 
date of Executive order 


Diving duty—students under instruction— 
under sec. 9 (d) of E. O. No. 10152, 


Aug. 17, 1950, promulgated pursuant to . 


sec. 204 of Career Compensation Act of 
1949 which provides ineentive pay for 
performance of hazardous duty, mem- 
bers of naval service, who are entitled to 
receive basie pay, may be paid incentive 
pay for performance of hazardous duty 
when assigned by competent authority 
to duty as students under instruction 
involving diving at Navy Deep Sea 
Diving School or Navy Experimental 
Diving Unit 

Gratuities. See Gratuities. 

Parachute duty—parachute unit assign- 
ment requirement—under sec. 18 of Pay 
Readjustment Act of 1942, as amended, 
and regulations issued pursuant thereto, 
which authorize additional pay for offi- 
cer or enlisted man for whom parachute 
jumping is “essential part of his military 
duty,” army officer who was transferred 
from parachute unit which was not air- 
borne and whose duties were not desig- 
nated by competent authority as 
parachute duty is not entitled to addi- 
tional pay for any part of period he was 
not assigned or attached to parachute 
unit, even though jump may have been 
made within three months prior to his 
transfer from said parachute unit 

Aviation duty. See Pay, additional aviation 
duty 
De facto status—retention of pay already 
paid—Army officer who, in good faith and 
with knowledge and acquiescence of Army 
authorities, erroneously continued to oc- 
cupy temporary office of captain in Army 
for over seven years subsequent to his 
relief from active duty with Army Air 
Forces, at which time he was to have 
reverted to grade of lieutenant pursuant 
to statute and orders announcing his pro- 
motion to captain is entitled to retain pay 
and allowances received as de facto officer 
in higher grade 

Discharges and dismissals: 

Bad conduct, dishonorable, undesirable, 
etc.—change to honorable discharge— 
enlisted member of Army who upon 
entry into service fraudulently concealed 


fact that he had dependents, which dis- 
qualified him for enlistment, and who 
was discharged under other than honor- 
able conditions upon discovery of fraud 
is not entitled to pay and allowances 
due at date of discharge for service under 
fraudulent enlistment, even though 
discharge was reviewed by Army Dis 
charge Review Board and changed to 
discharge under honorable conditions__. 
Revocation of discharge—where member 
of Marine Corps was discharged without 
severance pay because of disability, and 
subsequent thereto Sec. of Navy directed 
that action be taken to issue discharge 
with severance pay, member is not 

entitled to severance pay under sec. 402 

(a) of Career Compensation Act of 1949, 

as purported retroactive cancellation of 

original discharge is ineffective in ab- 
sence of evidence to show that it was 
procured through fraud or misrepre 
sentation 
Diving duty. See Pay, additional, diving 
295 duty. 
Drill: 
National Guard: 

Drilis in excess of authorized max- 
imum—inasmuch as statutory regula 
tion made pursuant to, or in execution 
of, statute cannot be changed by 
waiver or exception thereto, Chief, 
National Guard Bur., is without 
authority to authorize drills to be held 
by particular unit of National Guard 
in excess of maximum number of drills 
prescribed in National Guard regula- 
tions issued by direction of Sec. of 
War pursuant to authority contained 
in National Defense Act of June 3, 
1916, as amended 

Federal recognition—federally recog- 
nized officer not commissioned m 
National Guard of United States— 
under Career Compensation Act of 
1949, federally recognized officer of 
National Guard—as_ distinguished 
from National Guard of U. 8.—is 
entitled to pay for armory drills and 
field training actually attended while 
in federally recognized status, even 
though officer may not have held 
commission as member of National 
Guard of U. 8. during period involved. 

Leaves oi Absence. See Leaves of Absence. 
Missing, interned, or captured persons— 
grade redeterminations, promotions, etc.— 
reenlistment in lower grade—redetermina- 
tion of grade of Army enlisted man under 
provisions of Missing Persons Act, as 
amended promoting him to grade of 
first sergeant while in missing in action 
status may not operate to entitle him to 
pay of such higher grade under reenlist- 
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PAY—Continued 

ment contract in grade of private first 

class voluntarily entered into subsequent 

to date he was returned to military control. 
Promotions: 

Missing imerned, or captured persons— 
reenlistment in lower grade—redeter- 
mination of grade of Army enlisted man 
under provisions of Missing Persons 
Act, as amended, promoting him to 
grade of first sergeant while in missing 
in action status may not operate to 
entitle him to pay of such higher grade 
under reenlistment contract in grade of 
private first class voluntarily entered 
into subsequent to date he was returned 
to military control 

Saved pay and allowances—temporary 
promotions. See ‘Pay, promotions 
temporary, saved pay and allowances. 

Temporary: 

Permanent grade reversion requirement 
violation —retention of pay received in 
higher grade—Army officer who, in 
good faith and with knowledge and 
acquiescence of Army authorities, 
erroneously continued to occupy tem- 
porary office of captain in Army for 
over seven years subsequent to his re- 
lief from active duty with Army Air 
Forces, at which time he was to have 
reverted to grade of lieutenant pursu- 
ant to statute ani orders announcing 
his promotion to captain is entitled to 
retain pay and allowances received as 
de facto officer in higher grade 

Saved pay and allowances—pay and al- 
lowances of permanent grade greater 
than iemporary grade—under provi 
sions of sec. 302 (e) of Officer Personnel 
Act of 1947 saving to regular Navy or 
Marine Corps personnel pay and al- 
lowances to which entitled at time of 
temporary promotion, enlisted man of 
regular Navy temporarily appointed 
warrant officer under said act whose 
duty assignment did not change after 
temporary appointment may continue 
to receive pay and allowances of his 
enlisted grade if greater than those of 
warrant officer grade 

Retainer—Naval Reserve—educational as- 
sistence—concurrent receipt of training 

pay—retainer pay granted under sec. 9 

(a) of act of Aug. 13, 1946, to assist Naval 

Reserve officers to complete their educa- 

tion under Navy auspices is not “retainer 

pay” within purview of that term as used 
in sec. 10 of act of Aug. 2, 1946, prohibiting 
concurrent receipt of monetary benefits for 
disability or age as result of prior military 
service and pay and allowances for active 
duty in another capacity, and therefore, 
officer may receive concurrently retainer 
pay under said sec. 9 (a) and pay for in- 
active duty training or active duty for 
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Retired: 
Active duty after retirement: 


Combat commendation—promotion in- 
eligibility—sec. 412 (a) of Officer 
Personnel Act of 1947 which provides 
generally that all officers of Navy, 
Marine Corps, and Reserve compon- 
ents thereof, who have been specially 
commended for their performance of 
duty in actual combat shall, when 
retired, be placed on retired list with 
rank of next higher grade than that in 
which serving at time of retirement 
and with three-fourths of active duty 
pay of grade in which serving at time 
of retirement is not applicable to re- 
tired officers of Navy who are so com- 
mended while serving under tempo 
rary commission 


Pay computation based on highest rank — 
retired officers recalled to active duty 
during World War II who reverted to 
inactive status on retired list prior to 
Oct. 1, 1949, and who did not serve on 
active duty after that date, may not, 
under provisions of sec, 516 of Career 
Compensation Act of 1949, have their 
retired pay computed on pay of higher 
ranks and grades in which they served 
on active duty after retirement, as 
alternative to receiving pay under 
method (b) of sec. 511 of act_......... 

Retention of active duty promotion upon 
return to inactive status—officer of 
Coast Guard who had 40 years’ service 
and held appointment as captain at 
time of retirement; who, upon retire- 
ment prior to Oct. 1, 1949, was ad- 
vanoed to read admiral on retired list 
under sec. 3, act of Jan. 12, 1923; and 
who thereafter served on active duty 
as rear admiral, and received pay of 
rear admiral, upper half, under act of 
Apr. 8, 1946, may not be regarded as 
having held “appointment” as rear 
admiral, within contemplation of sec. 
511 of Career Compensation Act of 
1949, so as to be entitled to retired pay 
as rear admiral, upper half on and after 
Oct. 1, 1949, computed on basis pre- 
scribed in method (b) of sec. 511 of 
1949 act 


Advancement in rank on retired list: 


Enlisted man holding temporary com- 
mission—permanent enlisted man of 
Navy who, upon retirement, is ad- 
vanced on retired list to highest grade 
and rank in which he served under 
temporary appointment as officer 
pursuant to sec. 10 (b) (2) of act of 
July 24, 1941, as amended, may not be 
considered as being ‘commissioned 
member of Regular Navy” within 
meaning and intent of provision in 
Dept. of Defense Appro. Act, 1952, 
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Advancement in rank on retired list—Con. Disability retirement pay—Continued 

and, therefore he would not be pre- Disability determination subsequent to 

vented by said act from receiving active duty release—Continued 
retired pay of his commissioned grade_ of uniformed services hospitalized 
Pay computation based on highest on effective date of said act who were 
appointed rank—officer of Coast Guard subsequently retired for physical 
who retired prior to Oct. 1, 1949, effec- 
tive date of Career Compensation Act 
of 1949, after completing 40 years’ 
service, is not entitled to have his 
retired pay computed, under method 
(b) in sec. 511 of said act, on basis of 
rank or grade to which he may have 
been advanced on retired list under 
sec. 3 of act of Jan. 12, 1923, but on 
basis of highest rank or grade to which 
he received appointment as officer __.- 

Appropriation restrictions applying to com- 
missioned personnel—temporary officers 
retaining enlisted status—retired pay 
restrictions of Dept. of Defense Appro. 
Act, 1952, directed against commissioned 
personnel do not preclude payment of 
retired pay to permanent enlisted mem- 
ber of armed services who, when retired 
as enlisted man, was serving as tempo- 
rary commissioned officer entitled, under 
provisions of sec. 316 (j) of Officer Per- 
sonnel Act of 1947, to be retired in such 
higher temporary grede. 

Ce .current civilian compensation. See 
Compensation, double, concurrent retired 
end civilian service pav. 

Disability retirement pay: 

Disability determination subsequent to 
active duty release: 

Former member of Navy Nurse Corps 
who appeared before board of 
medical survey which found her fit 
for full duty and who subsequently 
resigned is not entitled to disability 
retirement pay upon review of said 
findings by medical survey review 
board, established under sec. 302 (a) 
of Servicemen’s Readjustment Act 
of 1944, as amended, for purpose of 
reviewing cases of members retired 
for ‘physical disability,” and ap 
proval thereof by Sec. oi Navy 

Officer of Army of U. 8. released from 
active duty, not by reason of physical 
disability, prior to enactment of 
Career Compensation Act of 1949, 
who subsequent to that date, was 


Officer of Army of U. 8. who was 
ordered to extended active duty for 
period in excess of 30 days, sub- 
sequent to enactment of Career 
Compensation Act of 1949, and who 
was thereafter released from such 
duty, not by reason of physical dis 
ability, is not entitled upon presenta- 
tion of evidence that he was in fact 
disabled at time of release to dis 
ability retirement pay or disability 
severance pay under provisions of 
sec. 402 (c) of said act 

Officers of Army oi U. 8., Enlisted 
Reserve Corps, or National Guard 
of U. 8., who were ordered to ex 
tended active duty ‘or period in 
excess of 30 days, and who were 
released from such duty, not by 
reason of physical disability prior 
to enactment oi Career Compensa 
tion Act of 1949, are not entitled 
upon presentation of evidence that 
they were in fact disabled at time 
ot release to disability retirement 
pay or disability severance pay under 
provisions of see. 402 (c) of said act_ 

Disease incurred by U. S. National 

Guard officer while on training duty— 

officer of National Guard of U, 8. who 

suffers disability as result of disease 
incurred in line of duty while serving 
on training duty for 90 days under sec. 

99 of National Defense Act of 1916, 

amended, may not be granted dis- 

ability retirement pay or disability 
severance pay under provisions of 
sec. 402 (c) of Career Compensation 

Act of 1949, authorizing such pay to 

members of uniformed services for 

disability resulting from injury 
Election of pay computation method: 

Officer of Army of U. 8. released from 
active duty, not by reason of physical 
disability, prior to enactment of 
Career Compensation Act of 1949 


authorized to be hospitalized in 
inactive status and who thereafter 
appeared before physical evaluation 
board and was found to be physically 
disabled from time of release from 
active duty, is not entitled to dis- 
ability retirement pay under provi- 
sions of sec. 415 of said act, which 
grants right of election as to benefits 
under prior laws to certain members 


who, subsequent to that date, was 
authorized to be hospitalized in 
inactive status and who thereafter 
appeared before physical evaluation 
board and was found to be physically 
disabled from time of release from 
active duty, is not entitled to dis- 
ability retirement pay under pro- 
visions of sec. 415 of said act, which 
grants right of election as to benefits 
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Election of pay computation method— 
Continued 
under prior laws to certain members 
of uniformed services hospitalized 
on effective date of said act who were 
subsequently retired for physical 
disability 
Officers with service prior to Nov. 12, 
1918: 

Officer of Regular Army, or reserve 
components thereof, who served 
in military or naval forces prior, 
to Nov. 12, 1918, and who retired 
for physical disability under sec. 
402 of Career Compensation Act of 
1949 on or after Oct. 1, 1940, ef 
fective date of that act, is entitled 
under fourth par. of sec. 15 of Pay 
Readjustment Act of 1942, to have 
his retired pay computed at rate 
of three-fourths of active-duty 
pay of grade in which serving at 
time of retirement... .....-.....--- 

Officer of Regular Army who served 
in military or naval forces prior 
to Nov. 12, 1918, and who was 
retired for physical disability prior 
to Oct. 1, 1949, effective date of 
Career Compensation Act of 1949, 
may not have his disability retire- 
ment pay computed under that act 
on basis of basic pay prescribed in 
Career Compensation Act of 1949 
and in addition receive benefits of 
fourth par. of sec. 15 of Pay Read- 
justment Act of 1942 

Officer of Naval Reserve who served 
in military or naval forces prior to 
Nov. 12, 1918, and whose name was 
placed on temporary disability 
retired list on or after Oct. 1, 1949, 
in conformity with provisions oi 
sec. 402 (b) of Career Compensa- 
tion Act of 1949 is entitled to have 
his disability retirement pay com- 
puted on basis of 75 per centum 
of his active duty pay at time of 
retirement as prescribed in fourth 
par. of sec. 150f Pay Read‘ustment 
Act of 1942, rather than on basis 
prescribed in sec. 402 (d) of Career 
Compensation Act of 1949 

Injury incurred by federally recognized 
officer of State National Guard attend- 
ing drills—appointment in U. S. 
National Guard requirement—feder 
ally-recognized officer of State Na 
tional Guard who had not been ap- 
pointed officer of National Guard of 
U. S. at time he was injured in line of 
duty while performing inactive duty 
training (armory drill), was not 


member of uniformed services within 
meaning of sec. 402 (c) of Career Com- 
pensation Act of 1949, so as to be en 
titled to disability retirement pay or 
disability severance pay 

Qualifying for afier approval of Career 
Compensation Act of 1949—officer’s 
disability incurred during prior en- 
listed service— Navy officer who, while 
holding temporary commission, was 
found by board of medical survey to 
have disability which occurred during 
prior service as enlisted man as result 
of whieh his commission was termi- 
nated and he was discharged from his 
enlisted status in 1946 without being 
authorized to appear before naval re- 
tiring board but who in 1951 was 
authorized to appear before physical 
evaluation board pursuant to sec. 302 
(a) of Servicemen’s Readjustment Act, 
1944, and was found to be permanently 
unfit for duty as officer may elect to 
receive retired pay as authorized by 
sec. 411 of Career Compensation Act, 
1949. 30C. G. 40, overruled 

Reservist injured incident to preparation 
for drili—member of Naval Reserve 
who is injured \t home prior to attend- 
ing weekly drill, even though injury 
may be incurred incident to prepara- 
tion for such drill, is not entitled to 
retired pay and allowance benefits 
prescribed by sec. 4 of Naval Aviation 
Personne! Act of 1940, as amended, for 
naval reservists who suffer disability 
while employed on inactive duty 
training 

Reservists injured while on temporary 
active or training duty—temporary 
active duty for physical examination— 
Naval Reserve officer ordered to tem- 
porary active duty for purpose of tak 
ing physical examination but who is 
injured while employed in travel to 
temporary active duty station may 
not be considered as actually ‘‘em- 
ployed on active duty or on training 
duty” within meaning of sec. 7 of 
Naval Reserve Act of 1938, as amended, 
so as to be entitled to disability retire 
ment pay under provisions of sec. 402 
(c) of Career Compensation Act of 
1949, authorizing such pay to members 
of uniformed services for disability 
resulting from injury 

Reservists injured while on training 
duty—member of Naval Reserve on 
extended training duty who was 
placed on temporary disability retired 
list for disability not result of injury 
in performance of such duty is not 
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PAY—Continued 
Retired—Continued 
Disability retirement pay—C ontinued 


Page | PAY—Continued 
Retired—Continued 
Officers serving in military or naval forces 


entitled to retirement benefits pro 
vided in subsecs. 402 (a) and (b) of 
Career Compensation Act of 1949 for 
members of uniformed services cafled 
or ordered to active duty for period in 
excess of 30 days, neither is such 
member entitled to-retirement benefits 
provided in subsec. 402 (c) of act for 
members disabled as result of injury 
in performance of duty............... 


Service credits: 


Disability determination subsequent 
to active duty release—oflicer of 
Army of U. 8. who was released 
from active duty not by reason of 
physical disability, without having 
appeared before army retiring board 
and who, under sec. 5 of act of Apr. 
3, 1939, as amended, later was found 
to be incapacitated by disability 
review board as result of incident of 
service may credit inactive service 
between date of release from active 
duty and effective date of retirement 
in determining active duty pay upon 
which his retirement pay is to be 

ased. Cf. 31 C. G. 39 


Inactive service between active duty 
release and retirement date—oflicer 
of Army of U. S. who, after release 
from active duty without pay for 
physical disability. was granted re- 
tirement pay as result of findings of 
disability review board, established 
pursuant to provisions of sec. 302 o! 
Servicemen’s Readjustment Act of 
1944, as amended, may not credit 
inactive service between date of re 
lease from active duty and effective 
date of retirement in determining 
active duty pay upon which his 
retirement pay is to be based 


Inactive time on retired list or in Fleet 
Reserve—retired members of Fleet 
Reserve, retired officers, and retired 
enlisted men who were retired or 
granted retired pay prior to Oct. 1, 
1949, under sec. 8 of act of July 24 
1941, as amended, may not count for 
basic pay purposes, in computation 
of their retired pay, inactive time on 
retired list or in Fleet Reserve if 
they elect pursuant to sec. 411 of 
Career Compensation Act of 1949 to 
qualify for disability retired pay 
under sec. 402 (d) or to receive re- 
tired pay under method (b) of sec. 
511 of act 


prior to Nov. 12, 1918: 


Army of the United States officer distin- 
guished from officer of Regular Army— 
retired pay of officer of Army of U. 8.— 
as distinguished from officer of Regular 
Army—who voluntarily retired after 
20 years service under provisions of 
sec. 5of act of July 31, 1935, as amended, 
may not be computed at rate of 75 per- 
cent o° active duty pay of rank in 
which he was serving at time of his 
retirement under provisions of fourth 
par. of sec 15 of Pay Readjustment 
Act of 1942, by reason of service prior 
to Nov. 12, 1918, as member of mili- 
tary or naval forces................... 


Service of less than 20 years—regular 
Army Officer who served in military 
forces prior to Nov. 12, 1918, and who 
was removed from active list pursuant 
to provisions of sec. 104-of act o. June 
29, 1948, for failure to achieve certain 
standards of performance is entitled, 
upon retirement, to retired pay under 
sec. 5of act of July 31, 1935, as amended, 
even though officer had compieted less 
than 20 years service.................. 


Officers with combat commendation— 


commendation after active duty recall— 
promotion ineligibility—sec 412 (a) of 
Officer Personnei Act of 1947 which pro- 
vides generally that all officers of Navy, 
Marine Corps, and Reserve components 
thereof who have been specially com- 
mended for their performance of duty 
in actual combat shall, when retired, be 
placed on retired list with rank of next 
higher grade than that in which serving 
at time of retirement and with three. 
fourths of active duty pay of grade in 
which serving at time of retirement is 
not applicable to retired officers of Navy 
who are so commended while serving on 
active duty, or to retired enlisted men 
of Navy so commended while serving 
under temporary commission 


Service credits: 


Active duty after retirement—sec. 516 of 
Career Compensation Act of 1949, 
which authorizes credit for active 
service after retirement, is for applica- 
tion only in those cases where it would 
result in increase in retired pay so that 
officer who would suffer decrease in 
retired pay, ifsuch pay were computed 
under provisions of sec, 516 of act, 
should continue to draw retirement 
pay he was drawing at time of retire- 
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PAY—Continued Page | PAY—Continued , Page 
Retired—Continued Saved pay and allowances—C ontinued 


Service credits—Continued forces, in receipt of saved pay benefits 


Cadet, midshipmen, etc.. service: 
Under sec. 303 (i) of act of June 29, 
1948, as amplified by sec. 306 (d), 
providing for counting of all periods 
of “‘active Federal Service” in com- 
puting retired pay of member of uni- 
formed services eligible for retire 
ment under sec. 302, naval cadet or 
midshipmen service at Naval Acad- 
emy either before or after Mar. 4, 
1913, may not be considered “active 
Federal! service” within meaning of 
that term as used in sec. 306 (d) of 


Officer of Regular Navy who was re- 
tired on account of physical disa 
bility prior to enactment of Career 
Compensation Act of 1949 and who 
performed active duty subsequent to 
enactment of such act is entitled, 
upon release from active duty, to 
credit for midshipman service in 
determining percentage factor to be 
used in computation of retired pay 
under sec. 516 of act if such service 
could be counted for longevity pay 
purposes at time of retirement 

Officer of Regular Navy who was re- 
tired prior to enactment of Career 
Compensation Act of 1949 and who 
performed active duty subsequent to 
enactment of such act is entitled, 
upon release from active duty, to 
credit for midshipman service in 
determining percentage factor to be 
used in computation of retired pay 
under sec. 516 of act if he could count 
that service for such purposes at time 
of retirement 

Inactive time on retired list or in Fleet 

Reserve—retired members of Fleet 

Reserve, retired officers and retired 

enlisted men who were retired or 

granted retired pay prior to Oct. 1, 

1949, under sec. 8 of act of July 24, 1941, 

as amended, may not count for basic 

pay purposes in computation of their 
retired pay, inactive time on retired 
list or in Fleet Reserve if they elect 
pursuant to sec. 411 of Career Compen- 
sation Act of 1949 to qualify for disa- 

bility retired pay under sec. 402 (d) 

or to receive retired pay under method 

(b) of sec. 511 of act 


Saved pay and allowances: 


Savings clause operation limitation—reen- 
listments, extended enlistments etc.— 
saved pay provisions of sec. 515 of Career 
Compensation Act of 1949 are fixed in 
act to expire not later than June 30, 1952, 
and, therefore, enlisted member of armed 


under act, whose enlistment is involun- 

tarily extended beyond June 30, 1952, 

under sec. 2 of act of June 19, 1951, is not 

entitled to continue to receive such 
benefits after that date. ._.............- 
Temporary promotions. See Pay, promo- 
tions, temporary, saved pay and allow- 
ances. 
Service credits: 
Cadet, midshipman, etc. service: 

In computing pay of enlisted members 
of uniformed services under sec. 262 
of Career Compensation Act of 1949, 
cadet and midshipman service in 
Army. Navy and Coast Guard acad- 
emies, on and after Oct. 1, 1949 (effec 
tive date of act), may be counted as 
creditable service in determining 
amount of their basic pay. -.-.........- 

Naval! aviation cadet service—under pro- 
viso of sec. 7 of Naval Reserve Act of 
1938 which amended act of Apr. 15, 
1935, creating grade of Aviation Cadet 
in Naval Reserve and Marine Corps 
Reserve, officers of Regular Navy and 
Marine Corps were entitled to count 
naval aviation cadet service for lon- 
gevity pay purposes and, even though 
said proviso was deleted by sec. 15 (f) 
of Naval Aviation Cadet Act of 1942, 
sec. 14 thereof authorizes such officers 
to continue to count their aviation 
cadet service for longevity pay pur 


Reservists—enlist ments in other organiza- 
tions—enlistment of member of Marine 
Corps Reserve as aviation cadet in U. 8. 
Air Force does not affect his de jure status 
as member of said Reserve, and therefore 
such member is entitled to credit for 
basic pay purposes for service in Marine 
Corps until his final discharge therefrom 
and to pay and allowances for active 
duty performed in said Corps subse- 
quent to his discharge from U. 8S. Air 


Severance—discharge with severance pay 
authorization requirement— where member 
of Marine Corps was discharged without 
Severance pay because of disability, and 
subsequent thereto Sec. oi Navy directed 
that action be taken to .ssue discharge 
with severance pay, member is not en- 
titled to severance pay under sec. 402 (a) 
of Career Compensation Act of 1949, as 
purported retroactive cancellation of 
original discharge is ineffective in absence 
of evidence to show that it was precured 
through fraud or misrepresentation 

Training—concurrent receipt of retainer 
pay—retainer pay granted under sec. 9 (a) 
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PAY—Continued 


of act of Aug. 13, 1046, to assist Naval 
Reserve officers to complete their educa- 
tion under Navy auspices is not “retainer 
pay” within purview of that term as used 
in sec. 10 of act of Aug. 2, 1946, prohibiting 
concurrent receipt of monetary benefits 
for disability or age as result of prior mili- 
tary service and pay and allowances for 
active duty in another capacity, and 
therefore, officer may receive concurrently 
retainer pay under said sec. 9 (a) and pay 
for inactive duty training or active duty 
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Page | PAYROLLS: 


Deductions—group hospitalization Insur- 
ance premiums, ete.—proposed plan to 
make voluntary pay roll deductions from 
salaries of employees of National Advisory 
Committee for Aeronauties for premiums 
due under group life insurance policy 
issued for such employees pursuant to sec. 
10 of Life Insurance Act of Dist. of Col., 
as amended, is in contravention of existing 
laws and violates general public policy 
against making Govt. collection agency 
for private organizations.................. 


Survey under Joint Accounting Improve- 


for training on ment Program—Circ. Letter B-108371, 


PAYMENTS: 
PERSONAL SERVICES: 


Advance—advances to fereign governments 
persons and corporations—foreign aid 
program—while Act for International 
Development does not specifically au- 
thorize use of credit facilities through 
commercial banks it does authorize making 
of advances to foreign governments or to 
any person or corporation and, therefore, 
supplies and equipment for technical co- 
operation programs under Act for Inter- 
national Development and Mutual Se- 
curity Act of 1951 may be procured through 
credit facilities extended by U. 8. banks 
on reimbursable basis. 


Erroneous: 


Certifying officer’s responsibility. See 
Certifying Officers. 

Government’s right of recovery—under sec. 
236, R. 8., as amended, requiring that 
all claims by and against U. 8. be set- 
tled and adjusted in G. A. O., Comp. 
troller General has inherent authority 
to revise settlement, and therefore, 
upon request by claimant for review of 
settlement entire account properly may 
be reopened for reconsideration and any 
amount found to have been paid out 
upon erroneous determination by Govt. 
officers may be recovered from recipient- 


In lieu of taxes—national defense housing 
projects—transfers from Housing Au- 
thority to defense departments—provision 
in sec. 306 of act of Oct. 14, 1940, as amended, 
that National Housing Administrator 
shall pay annual sums in lieu of taxes to 
local taxing authorities on real property 
acquired and “held by him,” may not be 
regarded as authorizing or requiring pay- 
ment by Corps of Engineers of amounts 
for municipal services in lieu of taxes on 
housing project permanently transferred 
by National Housing Administrator to 
Dept. of Air Force, pursuant to sec. 4 of 
act of Jan. 21, 1942, custodial responsibility 
of which was transferred to said Corps of 


Appropriation availability: 
Restriction on appointments to vacant 
positions: 

In applying provisions of sec. 605 of 
Independent Offices Appro. Act, 1952 
prohibiting expenditure of funds for 
payment of compensation of employees 
appointed to positions becoming va- 
cant during fiscal year 1952, exception 
from inhibition of said section of ‘not 
to exceed 25 per centum of all vacan- 
cies” applies to vacancies occurring 
throughout entire 1952 fiscal year 
rather than only to those occurring on 
and after Aug. 31, 1951, date of enact- 
ment of said act into law 


In determining number of vacant posi- 
tions which may be filled by agency 
under provisions of sec. 605 of Inde- 
pendent Offices Appro. Act, 1952, 
placing restriction thereon, number of 
occupied positions may at no time 
during effective period of act exceed 
25 per centum of total number of 
vacancies which occurred during 
period July 1 through Aug. 30, 1951, 
and not filled as of latter date, plus 
those which have occurred since that 


Inasmuch as advance of funds to work- 
ing fund is subject to same restrictions 
in hands of performing agency as 
would be case if such funds were being 
used by advancing agency, restriction 
in sec. 605 of Independent Offices 
Appro. Act, 1952, upon use of appro- 
priated funds for payment of compen- 
sation of employees appointed to 
positions becoming vacant during 
fiscal year 1952, cannot be defeated by 
transfer of funds to another agency. 

Prohibition in sec. 605 of Independent 
Offices Appro. Act, 1952, upon expend- 
iture of funds for payment of com- 
pensation of employees appointed to 
positions becoming vacant during 
fiscal year 1952, includes positions 
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PERSONAL SERVICES—Continued PERSONAL SERVICES—Continued 
Appropriation availability—Continued Appropriation availability—Continued 
Restriction on appointments to vacant Restriction on appointments to vacant 
positions— Continued positions—Continued 
which were established on or after Federal Security Agency—C ontinued 
July 1, 1952 and were vacant on In applying provisions of sec. 703 of 
Aug. 31, 1951, date of enactment of Labor-Federal Security Appro. Act, 
act, but does not apply to new posi- 1952, restricting expenditure of funds 
tions established on or after Aug. 31, for payment of compensation of em- 
1951, by funds and authority which ployees appointed to positions be 
did not exist until enactment of appro- coming vacant during fiseal year 
priation act, until such positions are 1952, to funds made available by 
filled and subsequently vacated transfer in eonnection with reim- 
Restriction in sec. 605 of Independent bursable transaction there may be 
Offices Appro. Act, 1953, upon use of, used composite ceiling established 
appropriated funds for payment of on basis of individual ceilings calcu- 
compensation of employees appointed lated by analysis of each source of 
to positions becoming vacant during funds; also composite ceiling should 
fiscal year 1952, is on any appropria- include in addition to that provided 
tion or authorization contained in act, by direct appropriations, personnel 
and therefore, where more than one is to be compensated from anticipated 
available to agency for salaries, restric- or unanticipated advances or reim- 
tion is applicable to each individual bursements from appropriations 
appropriation or authorization subject to restrictions contained in 
The 90 percent ceiling on employees sec. 703 of act 
under sec. 605 of Independent Offices Provisions of sec. 703 of Labor-Federal 
Appro. Act, 1952, which when Security Appro. Act, 1952, prohibit 
reached, permits unrestricted filling of ing expenditure of funds for payment 
vacancies, is to be computed with of compensation of employees ap- 
reference to number of employees on pointed to positions becoming va- 
rolls of agency on July 1, 1951, even cant during fiscal year 1952, attaches 
though current appropriation may to appropriations of Federal Secu- 
have been increased to permit em- rity Agency not otherwise excepted 
ployment of more persons than were by section and fact that appropria- 
employed by agency during last fiscal tions used in contravention of sec. 
703 subsequently may be reimbursed 
Under proviso in sec. 605 of Independent is not controlling—in reimbursable 
Offices Appro. Act, 1952, that restric- transactions it is presence or absence 
tion in act upon use of appropriated of restriction upon appropriation im- 
funds for payment of compensation of mediately used to pay compensation 
employees appointed to positions be- attached to position that primarily 
coming vacant during fiscal year 1952 determines its availability 
shall cease to apply when agency re The 90 per cent ceiling on employees 
duces its employment to 90 percent or under sec. 703 of Labor-Federal 
less of total number on its rolls on Security Appro. Act, 1952, which 
July 1, 1951, 90 percent is based upon when reached and not exceeded, per- 
total employment as of that date mits unrestricted filling of vacancies 
including temporary, part-time, etc., upon basis of employment level in 
employees however, vacancies occur: agency as whole, so that use of appro- 
ring through reductions in force be- priation for payment of compensa- 
cause of decreases in funds are not for tion in conduct of reimbursable 
consideration in determining when 90 transactions carried on under author- 
percent ceiling is reached ity of sec. 601 of Economy Act, 1932, 
Federal Security Agency: as amended, is prohibited only when 
Funds advanced or reimbursed from restrictive provision of sec. 703 is 
appropriations falling within ex- operative with respect to Federal 


ceptions to provisions of sec. 703 of 
Labor-Federal Security Appro. Act, 
1952, prohibiting expenditure of 
funds for payment of compensation 
of employees appointed to positions 
becoming vacant during fiscal year 
1952, may be expended without 
regard to limitations of sec. 703 
except with respect to reimbursable 
transactions related to appropria- 
tions subject to restriction.......... 


Security Agency as whole or becomes 
operative because services performed 
incident to reimbursable transaction 
requires filling of vacancies in eontra- 
vention of said restriction 
Geological Survey—in applying provi- 
sions of sec. 605 of Independent Offices 
Appro. Act, 1952, restricting expendi- 
ture of funds for payment of compen- 
sation of employees appointed to 
positions becoming vacant during 
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PERSONAL SERVICES—Continued 
Appropriation availability—Continued 
Restriction on appointments to vacant 
positions—Continued 
fiscal year 1952, to funds made avail- 
able to Geological Survey by transfer 
there may be used composite per- 
sonnel ceiling established on basis of 
individual ceilings calculated by 
analysis of each source of funds...... 
Veterans Administration medical per- 
sonnel—the 90 per centum employ- 
ment limitation in sec. 605 of Inde- 
pendent Offices Appro. Act, 1952, 
which prohibits expenditure of funds 
for payment of compensation of em- 
ployees appointed to positions becom- 
ing vacant during fiscal year 1952 to 
figure not exceeding 90 per centum of 
total number of employees on rolls of 
agency as of July 1, 1951, does not 
include medical personnel of Veterans 
Adm. who are specifically excepted 
from inhibition but relates only to 
persons otherwise subject to sec:...... 
Experts and consultants—court appointments 
in connection with Government litiga- 
tion—appropriation chargeable with em- 
ployees compensation—expert engineering 
consultant appointed under court order 
which provided that technical services 
were to be performed for and under sole 
direction of court and that costs thereof 
were to be borne by Bur. of Reclamation— 
defendant in pending litigation—is not 
employee of Bureau, and therefore, is not 
entitled to payment from appropriations 
otherwise available to Bureau for ¢com- 
pensation of experts and consultants... 
Private contract v. Gevernment personnel: 
Employee investigations—com mercial 
credit reports—while general rule is that 
purely personal services may not be 
obtained on contractual basis but are 
required to be performed by regular 
empleyees who are responsible to Govt. 
and subject to its supervision, informa- 
tion concerning persona! credit histories 
of employees which is essential for 
security control purposes may be pro- 
cured from commercial credit bureaus 
if it is administratively determined that 
information cannot be developed. by 
available employees at relatively reason- 
Se inaMicdtiekebcnntdacalthivcmes 
Reports on Government agency opera- 
tions—preparation of report relating to 
operation of substation of Bur. of Rec- 
lamation covering facts which appear to 
be common. knowledge of officials Of 
project, is’ personal service for —per- 
formance by regular employees of Govt., 
and therefore, report may not be pro- 
cured by contract or purchase 






PHOTOGRAPHS: 


Officers and empioyees—personal v. Gov- 
ernment expense—photographs of Govt. 





Page 


153 


232 


372 


510 


PHOTOGRAPHS-— Continued 
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official to be used in newspapers or other 
publications in connection with public 
addresses before national organizations in 
interest of publicizing current defense 
program, are of personal nature, and 
therefore, costs of such photographs are 
not chargeable to public funds__.......... 


PITYSICAL EXAMINATIONS: 


Prospective employees—appropriation avail- 
ability—cost of medical examination by 
private physician to determine physical 
eligibility of prospective employee for 
Govt. position is persona! expense of 
applicant and is not reimbursable from 
public funds_ 


POST OFFICE DEPARTMENT: 


Postal Service—compensation. See 
pensation, Postal Service. 


Com- 


PROMOTIONS: 


See Compensation, promotions; Compensa- 
tion, rates, transfer, promofien, demotion, 
reinstatement, etc., Pay, promotions. 


PROPERTY 


Private—storage. See 
property. 

Public —damage, loss, or destruction— ware- 
houseman’s liability—warehouseman who 
stored Govt. owned paper in building 
without complying with storage con- 
tract’s building inspection and approvai 
requirements is liable for loss or damage of 
paper by fire in amount sufficient to cover 
market value of damaged paper stock, 
taking into consideration value of sal- 
vaged paper, together with amount to 
cover any other expenses incurred by 
Govt. as result of fire, including expenses 
incident to salvage operations, even 
though fire may have occurred without 
contractor’s own negligence 


Storage, private 


PUBLIC BUILDINGS: 


Agency occupying space in building con- 
trolled by another—repairs and improve- 
ments. See Public Buildings, repairs and 
improvements. 

Repairs and improvements—appropriation 
chargeable— modernization of lighting sys- 
tem—modernization of lighting system in 
building acquired by Dept. of State in 
Paris, France, and occupied solely by 
American Battle Monuments Com’s. 
European Office may be considered as one 
of “necessary expenses’’ essential to effect 
purposes for which Com’s. 1952 appropria- 
tion for salaries and expenses was made -_. 


PUBLIC LANDS: 


Interagency icans, transfers, etc.—restora- 
tion, improvements, etc.—borro wing agen- 
cies liability—national forest lands—w hile 
rule prohibiting replacements or repairs 
to property generally no longer applies to 

personal property loans between Govt. 

agencies under certain conditions, when 

loans are made pursuant to 31 U. 8. C. 
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PUBLIC LANDS—Continued 


686 authorizing and requiring payment for 
personal property transferred from one 
agency to another, no such authority exists 
authorizing similar action with respect to 
real property, so that Dept. of Army may 
not reimburse Dept. of Agric. for cost of 
restoring national forest lands damaged by 
Army personnel during military opera- 


Receipts due States or Counties—Gen. Regs. 
113, Sept. 20, 1951 


PURCHASES: 
Cash: 
imprest funds: 
Gen. Regs. 103—First Revision, Mar. 10, 


Joint Regulations—General Services 
Adm.-Treasury-General Accounting 
Office Joint Reg. for small purchases 
utilizing Imprest Funds, Mar. 10, 1952 


Foreign aid program—monetary advance to 
foreign governments, persons, and cerpo- 
ratiens—while Act for International Devel- 
opment does not specifically authorize use 
of credit facilities through commercial 
banks it does authorize making of advances 
to foreign governments or to any person or 
corporation and, therefore, supplies and 
equipment for technical cooperation pro- 
grams under Act for International Devel- 
opment and Mutual Security Act of 1951 
may be procured through credit facilities 
extended by U. 8S. banks on reimbursable 


Supporting evidence requirements: 


Vendors certificates written quotations, 
etc.: 


Vouchers representing open-market 
purchases not in excess of $500 made 
pursuant to exemption from adver- 
tising under sec. 3709, R. S., are not 
required to be accompanied by writ- 
ten quotations in cases where quota- 
tions are solicited merely from 
random selection of firms and adver- 
tising as required by law is not used 
as method of securing bids 27 
Comp. Gen. 73, modified 


Where open-market purchases not in 
excess of $500 are not based upon 
quotations prior to purchase it is 
sufficient that payment vouchers be 
accompanied by simplified vendor’s 
certificate approved by Comptroller 
General May 1, 1950, 29 Comp. Gen. 
574, which eliminates requirement of 
certificate by vendor that prices 
claimed are not in excess of those 
charged general public. 

Typewriters. See Typewriters. 


Page| QUARTERS ALLOWANCE: 


Dependents—residence requirements~— 
training duty periods of reservisis—en- 
listed member of uniformed service en- 
titled to increased basic allowance for 
quarters on account of dependent parent, 
who is ordered to active duty training for 
period not in excess of four months at 
place where public quarters are not avail- 
able for dependents, may be credited with 
such allowance if parent is shown to have 
been in fact dependent on member for 
chief support and to have resided in mem- 
ber’s house or apartment at place where 
he actually maintained his permanent 
residence 

Occupancy of quarters—housing constructed 
and operated by non-appropriated fund 
activity—member of uniformed services 
who occupies, on rental basis, motel-type 
housing unit constructed and operated on 
Army post by officers’ mess—non-appro- 
priated fund activity of Army—does not 
by reason of such occupancy forfeit rights 
to allowance for quarters or to quarters 
portion of per diem allowance to which 
member may otherwise be entitled 

Reservists injured on training duty—com- 
putation during period of disability —Naval 
reservist who is injured while on training 
duty is entitled only to quarters allowance 
prescribed in sec. 302 of Career Compensa- 
tion Act of 1949, as originally enacted, until 
termination date fixed in his training duty 
orders; however, under sec. 4 of Naval 
Aviation Act of 1940, as amended, which 
permits injured naval reservists to re- 
ceive during period of disability same pay 
and allowances as members of regular 
Navy reservist is entitled upon termina- 
tion of said orders to increased quarters 
allowances prescribed in sec. 3 of De- 
pendents Assistance Act of 1950 for period 
he continues to be disabled 

Reservists injured while attending drills— 
computation during period of disability— 
Naval reservist who is injured in line of 
duty while participating in inactive duty 
training (drills) is entitled under sec. 4 of 
Naval Aviation Personnel Act of 1940, as 
amended, to same pay and allowances 
allowed enlisted men of corresponding 
grades and length of service in Regular 
Navy, and therefore, said reservist is en- 
titled to receive increased quarters allow- 
ance prescribed in sec. 3 of Dependents 
Assistance Act of 1950. 


REAL ESTATE: 


Acquisition—Land— Mississippi River levee 
construction—market value as measure 
of Government liability:—expenditures 
which are made by Levee Districts in 
providing lands, rights-of-way or ease- 
ments required for set-backs of Mississippi 
River levees, may be reimbursed in 
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REAL ESTATE—Continued 
amounts found by Chief of Engineers to be 
reasonable in accordance with local legal 
procedure or custom, as provided in act 
of Aug. 18, 1941, and amendment to said 
act limiting such reimbursements to actual 
market value does not require reductions 
of estimated salvage value of improve- 
ments on land which are moved rather 
than acquired by U.S 

RECEIPTS: 

Available, unavailable, Special and Trust 
Fund—joint regulations—Treas. Dept.— 
General Accounting Office Joint Reg. 3, 
Amend. 1, Dec. 21, 1961................... 

Traveling expenses—cash payments—under 
Navy travel regulations requiring that 
claims of enlisted personnel for reimburse- 
ment of expenditures from personal funds 
for transportation be supperted by re- 
ceipts when for their own convenience they 
do not obtain transportation requests or 
use requests furnished them, Naval Re- 
servist who for her own convenience— 
in that leave en route was authorized— 
was not furnished transportation requests 
upon change of station, is not entitled to 
reimbursement for transportation costs 
in absence of such receipts_..............- 


RECORDS SECURITY PROGRAM: 
Payrolls— procedure in event of emergency— 
Circ. Letter B-103069, Aug. 6, 1951 
REGULATIONS: 
Joint: 

Imprest funds—General Services Adm.— 
Treasury—General Accounting Office 
Joint Reg. for small purchases utilizing 
Imprest Funds, Mar. 10, 1952........... 

Receipts—Treas. Dept.—General Ac 
counting Office Joint Reg. 3, Amend. 
RO 3 a eae 


REPAIRS AND IMPROVEMENTS: 
Public property: 
Publie buildings: See Public Buildings, re- 
pairs and improvements. 
Public lands. See Public lands. 





REPORTS: 
Administrative—finality in disputed question 
of fact—on disputed questions of fact be- 
tween claimant and administrative officers 

of Govt., established rule of accounting 
officers is to accept statement of facts as 
furnished by administrative officers in 
absence of evidence sufficient to overcome 
presumption of correctness thereof 


RETIREMENT: 
Civilian: 
Deductions—Accounting, disposition, 
ete.—Acctg. Sys. Memo. 20, Dec. 21, 
NOGR. SaxekacecSladitincd a tiiimienes 
District of Columbia employees. See Dis- 
trict of Columbia. 
Coast and Geodetic Survey officers—service 
credits— Army enlisted service—in view of 
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provision in sec. 502 of Career Compensa- 
tion Act of 1949, authorizing “active 
service counted on June 30, 1922, for lon- 
gevity pay,” to be credited to commis- 
sioned officers for purposes of retirement, 
officers of Coast and Geodetic Survey may, 
under sec. 13 of Coast and Geodetic Survey 
Commissioned Officers’ Act of 1948, count 
active enlisted service in Army in 1917-1919 
in determining eligibility for retirement. 
Military, naval, etc.: 
Coast and Geodetic Survey officers. See 
Retirement Coast and Geodetic Survey 
officers. 


Disability retirement—finality of retire- 
ment action— Naval officer who, due to 
physical disability, is placed on perma- 
nent retired list as result of findings and 
recommendations of Physical Evalua- 
tion Board and approval! of such findings 
and recommendations by Assistant 
Secretary for Air is legally retired and his 
Status cannot thereafter be changed 
retrospectively because of mistake of fact 
or poor judgment on part of retiring 
authorities 


Reemployment—appointments to Veterans 
Administration positions—five year pe 
riod in sec. 2of act of Aug. 10, 1946, during 
which Administrator of Veterans Af- 
fairs is authorized to employ retired 
commissioned or warrant officers with- 
out loss of their retirement rights is limi- 
tation on authority to appoint such offi- 
cers rather than limitation on length of 
their employment, so that retired officers 
employed pursuant to said act may be 
continued on rolls of Veterans Adm. 
indefinitely, so long as their services are 
needed, without loss of retirement 


Retired pay. See Pay. retired. 

Temporary officers of Regular Navy retain- 
ing enlisted status—voluntary retirement 
after 30 years service—temporary officer 
of Regular Navy appointed pursuant to 
provisions of sec. 302 of Officer Personnel 
Act of 1947, who did not vacate his per 
manent enlisted status may not be con 
sidered as “‘ officer’’ entitled to retirement 
under act of May 13, 1908, as amended, 
which provides for voluntary retirement 
of “officers” of Navy upon completion 
of 30 years service..............-.-..- — 

Retired pay. See Pay, retired. 


SALES: 
Old or used equipment, etc., sold in purchas- 
ing new—disposition of proceeds—pro- 
cedure—Acctg. Sys. Memo. 23, June 16, 


Price-fixing orders—refunds, contract price 
adjustments, etc.—contract price v. ceiling 
price—ceiling prices established by Ceiling 





121 


529 


788 


INDEX DIGEST 


SALES—Continued 
Price Reg. 5 promulgated pursuant to 
authority contained in sec. 402 (b) (1) of 
act of Sept. 8, 1950, and E. O. No. 10161 
dated Sept. 9, 1950, are binding on U. 8., 
so that contractor who purchased scrap 
iron from Govt. under contract executed 
prior to date of said regulations at price in 
excess of maximum price established there- 
for is entitled to refund of difference be- 
tween contract price and maximum estab- 
lished price for deliveries made on and after 
effective date of regulation 


SAVINGS DEPOSITS: 

Forfeiture— discharge because of fraudulent 
enlistment—while fraudulent contract of 
enlistment is voidable and when avoided 
by Govt. is void from beginning, enlisted 
man is member of service and prima facie 
entitled to benefits of that status until 
contract is avoided upon discovery of 
fraud; therefore, enlisted member who is 
discharged by reason of fraudulent enlist- 
ment is not barred from receiving savings 
deposits plus interest accrued thereon.. 

Interest. See Interest, savings deposits. 


SET-OFF: 


Contract payments: 
Assignments: 

Assignor’s debts arising independently 
of contract—payments due under 
Govt. contract containing “‘no set- 
off” clause which have been assigned 
pursuant to Assignment of Claims 
Act of 1940 may not be set-off against 
indebtedness of contractor to U. 8. 
arising independently of said contract. 

Exemption from set-off—“‘No Set-off” 
clause—payments due under Govt. 
contract containing “‘no set-off”’ clause 
which have been assigned pursuant to 
Assignment of Claims Act of 1940 may 
not be set-off against indebtedness of 
contractor to U. 8. arising indepen- 
dently of said contract_............... 

U. S. rights v. subrogee’s rights—rights of 
sureties, who complete work of default- 
ing contractor, to retained percentages 
and unpaid progress estimates earned 
by contractor prior to default are derived 
primarily from sureties subrogation to 
rights of contractor and are inferior to 

Govt’s. right of set-off for independent 

debt of contractor however, Govt. may 

by agreement reimburse surety for com- 
pletion costs out of such funds.......... 
Retirement deductions—employees’ private 
debts—indebtedness to Federal Credit 


Union—inasmuch as funds of Federal 
Credit Union are property of employees 
or other private persons and are not appro- 
priated funds, collection of former Govt. 
employee’s indebtedness to credit union 
by set-off against his retirement fund 
account is prohibited...... 
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Sewer service charges—quantum basis 
assessment requirement—although im- 
munity of U. 8. from state and local tax- 
ation does not extend to payment of 
charges for water or sewer services where 
amount is determined pursuant to statute 
by quantity of water furnished or amount 
of sewage disposed of, assessment for such 
charges included in real estate taxes levied 
on city wide basis rather than on quantum 
basis for services rendered constitutes tax 
from which Federal Govt. is immune, 
therefore, contract may not be entered 
into to pay for charges on said assessment 


SIX MONTHS’ DEATH GRATUITY: 


See Gratuities, siz months’ death. 


STATE DEPARTMENT: 


Cultural—Cooperation program—payments 
to participante—Gen. Regs. 114, Sept. 26, 


STATES: 


Federal aid, ioans, grants. etc.: 
Airport development. See Airports and 

Airways. 

Civil defense contributions: 

Obligations incurred prior to Govern- 
ment commitment—appropriation avail- 
ability—authorization in sec. 201 (i) 
of Federal Civil Defense Act, 1950, to 
make contributions to States en basis 
of civil defense programs or projects 
approved by Administrator includes 
authority to make contributions upon 
Administrator’s approval where equip- 
ment was contracted for and purchased 
by State after date Federal appropria- 
tion became available for such con- 
tribution but prior to Govt’s. com 
mitment to contribute to cost thereof; 
however. retroactive payments may 
not be made for obligations incurred or 
expenditures made by States prior to 
date appropriation becomes available 
to make contributions to States_._... 

Retroactive payments—authorization in 
sec. 201 (i) of Federal Civil Defense 
Act, 1950, to make contributions to 
States on basis of civil defense pro- 
grams or projects approved by Admin- 
istrator includes authority to make 
contributions upon Administrator’s 
approval where equipment was con- 
tracted for and purchased by State 
after date Federal appropriation be- 
came available for such contribution 
but prior to Govt’s. commitment to 
contribute to cost thereof; however, ret- 
roactive payments may not be made 
for obligations incurred or expendi- 
tures made by States prior to date 
appropriation becomes available to 
make contributions to States...... 
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STATES—Continued 


Licenses. See Licenses. 

Subdivisions—airpor’ development. See 
Airports and Airways. 

Taxes. See Tares, State. 


STATION ALLOWANCES: 


See Allowances and Differentials. 


STATUTORY CONSTRUCTION: 


Time statute takes effect—provisions of sec. 
1310 of act of Nov. 1, 1951, providing that 
no person in any executive department or 
agency whose position is subject to Classi- 
fication Act of 1949, as amended, shall be 
promoted or transferred to higher grade 
subject to such act without having served 
at least year in next lower grade. is effective 
from beginning of day of approval, since 
exact hour of signing of act cannot be ascer 
tained with any degree of exactness, and 
therefore, promotion of employee effective 
at beginning of business on Nov. 1, 1951, 
is subject to restrictions contained in cited 


STORAGE: 


Private property—household effects—em- 
ployees returned to U. S. upon separation— 
Foreign Service personnel—Foreign Serv 
ice Regs. providing for transportation of 
household effects of employees incident to 
termination ef employment do not au- 
thorize payment of storage charges on such 
effects and therefore, employee who is 
returned to U. S. for purpose of separation 
may not be reimbursed storage charges 
and warehouse labor incident to storage 
of his household effects 

Public property—Warehouseman’s liabil- 
ity—warehouseman who stored Govt. 
owned paper in building without comply 
ing with storage contract’s building inspec 
tion and approval requirements is liable 
for loss or damage of paper by fire in 
amount sufficient to cover market value 
of damaged paper stock, taking into con- 
sideration value of salvaged paper, to- 
gether with amount to cover any other 
expenses incurred by Govt. as result of 
fire, including expenses incident to salvage 
operations, even though fire may have 
occurred without contractor’s own negli 


SUBSIDIES: 


Vessels. See Maritime Administration, sub 
sidies. 


SUBSISTENCE: 


Per diems: 
Air travel: 

Period of entitlement—under par. 48 (b) 
of Standardized Govt. Travel Regs. 
established discharge point of limou 
sine service in Wash., D. C., when 
utilized may be considered as “regular 
terminal’’ of airplane service for Na 
tional Airport, so that employee whose 
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Per diems—Continued 
Air travel—Continued 
headquarters is Washington and who 
travels on official business by air is 
entitled to per diem until arrival at 
said discharge point, plus taxicab fare 
under par. 8 (a) of said regulations to 
place of abode 
Travel outside continental U. S.—travel 
time within continental U. S.—under 
sec. 3 of Travel Expenses Act of 1949, 
authorizing per diem allowance of not 
to exceed rate of $9 for travel within 
continental limits of U. 8., and par 
45 of Standardized Govt. Travel Regs., 
as amended, prescribing maximum 
rate of $6 for air travel involving areas 
outside U. S., maximum per diem in 
lieu of subsistence at not to exceed 
rate of $9 may be authorized adminis- 
tratively ‘or air travel occurring within 
continental U. 8. en route to or from 
area outside U.S. 36 C.G 78 and 29 
id. 202, distinguished 
Computation—standard time v. daylight 
saving time—while provisions of pars. 
48 and 51 of Standardized Govt. Travel 
Regs. dealing with time of departure 
and arrival and defining day do not 
specify whether standard or daylight 
saving time controls, it is view of this 
Office that in determining amount oi 
per diem in lieu of subsistence due em 
ployee in continuous travel status of 
more than 24 hours. hours of departure 
and arrival are to be computed on basis 
of U. 8S. standard time even though day- 
light saving time was in effect at em- 
ployee’s permanent duty station at time 
travel was performed 
Employees appointed or assigned to duty 
overseas—concurrent -erritorial allow- 
ance—employee who is assigned tempo- 
rary duty stations in Territories of U. 8. 
may not receive Territorial cost-of-living 
allowance, prescribed pursuant to au- 
thority contained in E. O. No. 10000 for 
increased living costs in Territories, for 
same period employee receives per diem 
allowance in lieu of subsistence 
Foreign service personnel—Home Leave— 
mandatory consultation duty in Wash- 
ington—in view of policy of Dept. of 
State that all foreign service employees 
ordered to U_ 8. for statutory leave 
report to Washington, D. C. for consul- 
tation during which period per diem is 
authorized in accordance with sec. 
103.607 (g) of Foreign Service Regs., 
State Dept. employee, returning to U. 8. 
from tour of duty overseas, ordered to 
temporary duty in Washington for con- 
sultation purposes prior to period of 
statutory leave is entitled to per diem 
for said period of temporary duty, even 








SUBSISTENCE—Continued 
Per diems—Continued 
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Air travel—Continued 


though Washington is to be his perma- 
nent duty station 


Fractional days—payment prohibition for 
absence not exceeding three hours— 
permanent change o station travel ex- 
ception—employee, upon permanent 
change of station, may be authorized 
one-fourth day’s per diem in lieu of 
subsistence covering travel status not 
exceeding three hours without regard to 
prohibition contained in par. 51 of Stand- 
ardized Govt. Travel Regs., against pay- 
ment of per diem for any absence not 
exceeding three hours as prohibition does 
not appiy where travel status arises from 
change from one official station te another 
under proper orders directing permanent 
change of station.......... iedthintbipuihiinn 





Headquarters: 


Designation solely for per diem pur- 
poses—under authority vested in ad- 
ministrative offices to determine and 
designate official headquarters of its 
employees, administrative office may 
not fix permanent duty station of 
employee at place for purpose of pay- 
ing him per diem in lieu of subsistence 
when most of his official duties are 
performed at another place. _-........-. 


Nearby duty places—daily return to 
residence—where employee incurred 
no additional expenses by reason a 
official travel away from _head- 
quarters during period he commuted 
between his regular place of residence 
and piace of temporary duty and it 
was not administratively intended to 
authorize per diem in lieu of sub 
sistence while on such temporary duty, 
employee is not entitled to per diem 
under Travel Expense Act of 1949, 
even though it was authorized in his 
travel orders. 


Temporary duty station assigned as 
permanent duty station—-Foreign serv- 
ice personnel—in view of policy of 
Dept. of State that all foreign service 
employees ordered’ to U. S. for stat- 
utory leave report to Wash., D. C. 
for consultation during which period 
per diem is authorized in accordance 
with sec. 103.607 (g) of Foreign Service 
Regs., State Dept. employee, return- 
ing to U. 8S. from tour of duty over- 
seas, ordered to temporary duty in 
Washington for consultation pur- 
poses prior to period of statutory leave 
is entitled to per diem for said period 
of temporary duty, even though 

Washington is to be his permanent 

duty station........... diknsiDlansiieshiindiite 
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employee ordered to perform travel who 
selects earlier departure time from 
headquarters than necessary to reach 
his temporary duty station, in order to 
avoid travel on Sunday non-workday, 
may not be considered as having ex- 
ercised “‘same care in incurring expenses 
that prudent person would exercise if 
traveling on personal business’ as re- 
quired by par. 1 of Standardized Govt. 
Travel Regs., and therefore, excess per 
diem resulting from such earlier de 
parture may not be paid to employee-__. 


Leaves of absence: 


Preceding and following non-work- 
days—under provisions of sec. 45a, 
Standardized Govt. Travel Regs., as 
amended, employee in subsistence 
status who is away from his official 
duty station is entitled to per diem in 
lieu of subsistence on non-workdays 
which are not immediately preceded 
and followed by leave of absence; to 
terminate employee’s subsistence 
status non-workday must be imme 
diately preceded and followed by leave 
of absence 


Temporary duty—return to headquar- 
ters—employee who was ordered to 
enter upon temporary duty at place 
away from his official headquarters, 
where he had traveled for personal 
reasons over weekend involving no 
leave, is entitled to per diem for period 
of temporary duty and to actual 
mileage traveled on return trip which 
exceeded mileage over route employee 
would have traveled had he not been 
required to perform temporary duty 
en route 


Military. naval, etc., personnel: 


Foreign duty—travel and delays of less 
than 10 hours—provisions of Joint 
Travel Regs. authorizing per diem 
allowance “not in excess of $9’ for 
travel and delays of less than 10 hours 
to members of uniformed services in 
foreign countries do not fix rate of per 
diem for such travel, but place ceiling 
on rate of per diem in any country for 
which rate in excess of $9 is established 
in Appendix B of regulations and 
may not operate to increase rate for 


country in which lesser rate is estab » 


Station allowances outside continental 
U. S. See Allowances and Differen- 
tials, military, naval, ete., personnel. 

Vessels—temporary duty on Govern- 
ment vessel chartered by private 
party—Navy officer who performed 

temporary duty on board Govt-owned 
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Per diems—Continued 


vessels chartered by private concern 

under agreement providing for opera- 

tion of vessels under time charter to 

M. 8. T. 8. only, and latter charter 

required private concern to furnish 

meals to naval personnel assigned to 
duty on board vessels at cost which is 
fraction of cost of meals to personnel 
traveling aboard commercial vessel, is 
regarded as having performed tem- 
porary duty on board Govt. vessels 
within meaning of Joint Travel Regs., 
and therefore, per diem may not be 
paid under said regulations for such 

IT. sn ied tileta eine dindaceaietiandininitn 

Non-workdays—preceded and followed by 
leaves of absence—under provisions of 
sec. 45a, Standardized Govt. Travel 
Regs. as amended. employee in sub- 
sistence status who is away from his 
official duty station is entitled to per 
diem in lieu of subsistence on non-work- 
days which are not immediately pre 
ceded and followed by leave of absence; 
to terminate employee’s subsistence 
status non-workday must be imme- 
diately preceded and followed by leave 
of absence 

Private parties: 

Consultation, conference etc. purposes: 

Employment intervie ws: 

Function of ascertaining qualifica- 
tions of prospective employees to 
hold positions subject to Civil 
Service laws and regulations is 
matter within jurisdiction of Civil 
Service Com., and therefore, Govt. 
agencies may not pay travel or 
subsistence expenses of individuals 
incurred for purpose of determin- 
ing their qualifications to hold such 
positions however, prospective 
employees who are to be appointed 
to positions excepted from Civil 
Service laws and regulations and 
Classification Act, may be trans- 
ported to place of employment for 
interviews before hiring 

Govt. agencies may not pay travel 
and subsistence expenses of indi- 
viduals to appropriate headquar- 
ters office for purpose of interesting 
or persuading them to accept Govt. 
positions 

Prospective employees: 

Interviews qualification determination 
etc.: 

Classified positions—function of ascer- 
taining qualifications of prospective 
employees to hold positions subject 
to Civil Service laws and regulations 
is matter within jurisdiction of 
Civil Service Com., and therefore, 


Prospective employees— Continued 
Interviews qualification determination, 
ete.—Continued 
Govt. agencies may not pay travel 
or subsistence expenses of individ- 
uals incurred for purpose of deter- 
mining their qualifications to hold 
such positions 
Unclassified positions—prospective 
employees who are to be appointed 
to positions excepted from Civil 
Service laws and regulations and 
Classification Act, may be trans- 
ported to place of employment for 
interviews before hiring. -.......... 
Travel to discuss offered position— Govt. 
agencies may not pay travel and sub- 
sistence expenses of individuals to 
appropriate headquarters office for 
purpose of interesting or persuading 
them to accept positions__............ 
Sickness—travel time returning to head- 
quarters for medical treatment—em 
ployee who prior to completion of tem- 
porary duty assignment, returns to his 
official duty station for clinical medical 
treatment, rather than by reason of 
incapacity through illness, is not entitled 
under par. 45 (d) of Standardized Govt. 
Travel Regs. to payment of travel ex- 
penses involved; however, per diem in 
lieu of subsistence, which is less than 
Govt. would have been required to pay 
had he remained at his temporary duty 
station or returned to his official station 
for nonworkdays involved, may be 
allowed for such travel 


Sundays and holidays—lay-over on week- 


end—lay-over on Sunday by employee 
while traveling by Govt. automobile, 
under orders directing travel for official 
purposes including delivery of automo- 
bile, need not be considered as interrup- 
tion of travel for traveler’s personal con- 
venience within meaning of par. 49 of 
Standardized Govt. Travel Regs., and 
therefore, employee may be paid per 
diem in lieu of subsistence for that day-- 

Temporary duty—at place of residence— 
where employee incurred no additional 
expense by reason of official travel away 
from headquarters during period he 
commuted between his regular place of 
residence and place of temporary duty 
and it was not administratively in- 
tended to authorize per diem in lieu of 
subsistence while on such temporary 
duty, employee is not entitled to per 
diem under Travel Expense Act of 1949, 
even though it was authorized in his 
travel orders 


Travel status—periods when not rendering 


actual service—lay-over on week-end— 
lay-over on Sunday by employee while 
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traveling by Govt. automobile, under 
orders directing travel for official pur- 
poses including delivery of automobile, 
need not be considered as interruption 
of travel for traveler’s personal conven- 
ience within meaning of par. 49 of Stand- 
ardized Govt. Travel Regs., and there- 
fore, employee may be paid per diem in 
lieu of subsistence for that day 


Vessels—military, naval, etc. personnel. 
See Subsistence, per diems, ‘military, 
naval etc., personnel. 


Temporary duty—headquarters. See Sub- 
sistence, per diems, headquarters. 


SUBSISTENCE ALLOWANCE: 


Availability of Government messing ‘acil- 
ities—personnel authorized to mess sepa- 
rately—enlisted member of uniformed 
services who is granted permission to mess 
separately while on temporary duty or 
temporary additional duty at station 
where Govt. messing facilities are avail- 
able is entitled to basic allowance for sub- 
sistence prescribed in sec. 301 of Career 
Compensation Act of 1949, regardless of 
whether or not Govt. quarters are available 
at temporary duty station 


SUITS: 


Against employees and servicemen— defense 
by Justice Department—appropriation 
availability—in cases where Govt. em 
ployees and servicemen are sued in tort or 
charged with violation of local or state 
criminal laws as result of performance of 
their official duties, Dept. of Justice may 
furnish counsel and incur expenses inci- 
dent to suits, provided it is determined 
that interest of U. 8. would be jeopardized 
should such suits be undefended and that 
by reason thereof U. S. might become 
liable in tort or otherwise for damages 
arising out of alleged tortious or criminal 
actions of employees or servicemen 


SUNDAYS AND HOLIDAYS: 
Compensation: 


Gratuity pay—wage board, etc., em- 
ployees—claims of employees of Army 
and Navy Depts.—whose per diem, per 
hour, or piecework rates of pay were 
fixed by wage board or other wage fix- 
ing authority—for premium and gratuity 
pay for services rendered on holidays 
during World War II, submitted as 
result of decision of Ct. of Cls. in case of 
John Stuart Kelly, e al. v. U. S., as 
affirmed by Supreme Ct., holding that 
G. P. O. per diem employees were en- 
titled under terms of wage agreement to 
such premium and gratuity pay, will be 
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disallowed by G. A. O. without further 
development in absence of wage agree- 
ment similar to one in Kelly case 


Holidays falling within regular tour of 


duty—temporary employees—temporary 
employee who occupies position as classi- 
fied employee in full time status and 
whose salary is fixed on per annum basis 
is entitled to compensation for holiday 
on which no work is performed when 
holidays falls within 40 hour tour of 
duty—employee’s status for leave 
purposes being immaterial 


Panama Canal pilets—in view of organ 


izational changes transferring certain 
former personnel of Panama Canal, in- 
cluding Panama Canal pilots, to Pan 
ama Canal Co. and holding of Civil 
Service Com. that such pilots are now 
excluded from provisions of Classifica- 
tion Act of 1949 by sec. 202 (20), Panama 
Canal pilots are not to be considered 
vessel employees within meaning of 
sec. 102 (d) of Federal Employees Pay 
Act of 1945, as amended, and therefore 
are subject to overtime compensation, 
night differential and holiday extra 
compensation provisions of 1945 act___- 


Post:| service—employment of substi- 


tutes—fourth-class post offices—annual 
and sick leave of absence with pay for 
postmasters of post offices of fourth class 
having been authorized by sec. 6 of act 
of July 6, 1945, expense of employing per- 
sons to act in lieu of such postmasters 
while absent on Saturday, which is also 
holiday, occurring within or at begin- 
ning or end of period of annual or sick 
leave may be made from appropriation 
“Postal Operations” contained in Post 
Office Dept. Appro. Act, 1951, provided 
compensation for replacements for such 
postmasters is administratively deter 
mined to be expense necessary for postal 
operations 


Premium pay: 


Customs service employees—retroactive 
salary payments—under retroactive 
compensation provision of increased 
compensation amendment to Classifi- 
eation Act of 1949, employees of Cus- 
toms Service who performed overtime 
or 8unday or holiday services between 
effective date and enactment date of 
said amendment for which they were 
paid extra compensation are entitled 
to adjustment in such compensation 
whether or not compensation was 
reimbursable by parties in interest__ 

Wage board, etc., employees: 

Claims of employees of Army and 
Navy Depts.—whose per diem, per 
hour, or piecework rates of pay were 
fixed by wage board or other wage 
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Wage board, etc., employees—Con. 
fixing authority—for premium and 
gratuity pay for services rendered on 
holidays during World War II, sub- 
mitted as result of decision of Ct. of 
Cls., in case of John Stuart Kelly, 
e al. vy. U. S., as affirmed by Su- 
preme Ct., holding that G. P. O. 
per diem employees were entitled 
under terms of wage agreement to 
such premium and gratuity pay, will 
be disallowed by G. A. O. without 
further development in absence of 
wage agreement similar to one in 
Kelly case 

Positions with different duties and 
compensation rates—overtime, holi 
day, and night differential compen- 
sation of wage board employees ol 
Dept. of Army occupying positions 
carrying dual designations (such as 
deckhand-diver) in which different 
rates of compensation for two kinds 
of work are fixed to conform with 
practice prevailing in private in 
dustry, may be determined by wage 
board in accordance with commer 
0nd STIR iden edavicccsunsues 


Wage-board employees—premium pay. 


See Sundays and Holidays, compensation, 
premium pay. 


Double compensation matters. See Com- 
pensation, double 

Holidays—compensation. See Sundays and 
Holidays, compensation. 

Leaves of absence: 
Annual: 


Permanent employee concurrently ho'd- 
ing temporary position under different 
leave system—temporary up-grading 
for administrative reasons of tem- 
porary indefinite employee from his 
regular position which was permanent 
for leave purposes to temporary 
“concurrent”” employment under dif- 
ferent leave system does not terminate 
his permanent status—only up 
grading being temporary—and there- 
fore, such employee is entitled to 
continue in receipt of compensation 
for annua! and sick leave and holiday 
pay as in permanent status. C/. 28 
C. G. 730 

Postal Serv.ce—employment of substi- 
tutes—annual and sick leave of absence 
with pay for postmasters of post offices 
of fourth class having been authorized 
by sec. 6 of act of July 6, 1945, expense 
of employing persons to act in lieu of 
such postmasters while absent on 
Saturday, which is also holiday. oc- 
curring within or at beginning or end 
of period of annual or sick leave may 
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Leaves of absence—Continued 

Annual—Continued 
be made from appropriation ‘ Postal 
Operations” contained in Post Office 
Dept. Appro. Act, 1951, provided 
compensation for replacements for 
such postmasters is administratively 
determined to be expense necessary for 
postal operations 


Salary and leave computations—tem- 
porary employees—temporary em- 
ployee who was in leave of absence 
status on Friday which was last work 
day prior to separation from service 
on Monday a legal holiday, may be 
regarded as having been in active duty 
status on his last day of service and 
entitled to additional annual leave for 
last continuous month of service 


Sick— Postal Service—employment of sub- 
stitutes—annua! and sick leave of ab- 
sence with pay for postmasters of post 
offices of fourth class having been au- 
thorized by sec. 6 of act of July 6, 1945, 
expense of employing persons to act in 
lieu of such postmasters while absent 
on Saturday, which is also holiday, oc- 
curring within or at beginning or end of 
period of annual or sick leave may be 
made from appropriation * Postal Op- 
erations” contained in Post Office Dept. 
Appro Act, 1951, provided compensa- 
tion for replacements for such post- 
masters is administratively determined 
to be expense necessary for postal 
i iniiistiinitistaiohiciintninmsinnntiginstieeniaiiins 


TAXES: 


Federal—salary deductions—Socia! Secur- 
ity tax withholding—transferees—in with- 
holding employment taxes from wages ot 
employees who are subject to Social Se- 
curity Act each Govt. agency is ‘‘separate 
employer” within purview of Internal 
Revenue Code, so that employee who 
transfers from one department to another 
is subject to maximum employment tax 
deduction in his new position, notwith- 
standing that maximum amount was also 
withheld during current year in position 
from which he transferred. .............. 

Foreign—salary deductions—income tax 
withholding—foreign nationals—U. S. has 
no obligation under international law to 
comply with laws of foreign Govts relative 
to withholding of taxes from salaries of 
their nationals in absence of statute, 
treaty, or proper Executive agreement 
providing for withholding of such taxes 
and therefore, income tax levied by foreign 
Govt. on its nationals may not be with. 
held by agency of U. 8. from salaries of 
nationals employed in that country 

Head taxes. See Aliens, head tazes. 
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TAXES—Continued 


Municipal: 

Federal paymentsin lieu of. See Payments, 
in lieu of Taxes. 

Sewer service charges—Government lia- 
bility—although immunity of U. S. from 
state and local taxation does not extend 
to payment of charges for water or sewer 
services where amount is determined 
pursuant to statute by quantity of water 
furnished or amount of sewage disposed 
of, assessment for such charges included 
in real estate taxes levied on city wide 
basis rather than quantum basis for serv- 
ices rendered constitutes tax from which 
Federal Govt. is immune, therefore, con- 
tract may not be entered into to pay for 
charges on said assessment basis....... ° 

State: 

Exemption certificates— non-recognition by 
State—gasoline taxes imposed by State 
of Montana, legal incidence of which is 
on vendor, may not be reimbursed under 
contract which did not contain provision 
for adjustment in price in event said 
taxes were made applicable to sales to 
Govt. during life of contract, even 
though practice of State in accepting 
U. 8. tax exemption certificates at time 
contract was entered inte was subse- 
quently discontinued by State 

Federal payments in lieu of 
ments, m lieu of. 

Gasoline— inclusion or exclusion from con- 
tract price—gasoline taxes imposed by 
State of Montana, legal incidence of 
which is on vendor, may not be reim- 
bursed under contract which did not 
contain provision for adjustment in price 
in event said taxes were made applicable 
to sales to Govt. during life of contract, 
even though practice of State in accept- 
ing U. 8. tax exemption certificates at 
time contract was entered into was 
subsequently discontinued by State_... 


See Pay 


TELEGRAMS: 


Status as personal or official—reservatior. of 
accommodations—mention of hotel reser- 
vations in telegram, announcing em- 
ployee’s time of arrival may be considered 
incidental to official business involved, if 
notice of time of arrival is administratively 
determined to be official and necessary, 
and employee may be reimbursed cost of 
said telegram in addition to per diem pay- 
ment; however, if primary purpose of tele- 
gram is administratively determined to be 
request for room reservation cost of tele- 
gram should be regarded as personal ex- 
pense required by Standardized Govt. 
Travel Regs. to be borne by employee-.... 


TIME: 


Computation—subsistence per diems pay- 
ments—while provisions of pars. 48 and 51 
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DIGEST 


TIME—Continued 


of Standardized Govt. Travel Regs. deal- 
ing with time of departure and arrival and 
defining day do not specify whether stand- 
ard or daylight saving time controls, it is 
view of this Office that in determining 
amount of per diem in lieu of subsistence 
due employee in eontinuous travel status 
of more than 24 hours, hours of departure 
and arrival are to be computed on basis 
of U. 8. standard time even though day 
light saving time was in effect at em- 
ployee’s permanent duty station at time 
travel was performed 


TORTS: 
Claims under Federal Tort Claims Act— 
Gen. Regs. 110, Supp. 1, Feb. 6, 1952 


TRANSPORTATION: 


Air travel. See Traveling Erpenses. 
Bills of ltading—Government—accountabil- 
ity—Gen. Regs. 97— Revised, Supp. 1, Dec. 


Employees appointed or assigned to duty 
overseas: 

Combination of air and surface trans- 
portation—in order to achieve better 
personnel utilization by expediting 
employee’s arrival at his destination, 
Dept. of State may, pursuant to pro- 
visions of sec. 911 of Foreign Service 
Act, of 1946, prescribe travel regula- 
tions authorizing employees and their 
dependents to use combination of air 
and surface transportation on one-way 
or round trip journeys, although such 
travel may result in higher transpor- 
tation costs to Govt__..... Rikeideduicaee 

Return to United States: 

Employee -remaining overseas—in 
view of mandatory return transpor- 
tation provision in Administrative 
Expenses Act of 1946, as amended, 
for employees serving outside of 
U. S. under employment contract, 
employee’s dependents and house- 
hold goods may be returned from 
overseas station at Govt. expense 
upon completion of his term of em- 
ployment, where employee elects to 
Serve at said station for additional 


Lowest first-class fare limitation— 
employee whose wife elected to delay 
her return to U. S. upon his transfer 
from overseas post of duty is entitled, 
under Standardized Govt. Travel 
Regs., to payment for her return 
travel by vessel in amount not to 
exceed lowest first-class fare for ac- 
commodations which could have 
been arranged had timely applica- 
tion been made after issuance of 
orders directing employee’s transfer. 
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Dependents—Continued 
Military, naval, etc., personnel: 
Children: 

While under Joint Travel Regs. pro- 
mulgated pursuant to sec. 303 (c) of 
Career Compensation Act of 1949, 
members of uniformed services are 
entitled to transportation of depend- 
ents 5 years of age or over at Govt. 
expense upon permanent change of 
station, Navy enlisted man whose 
right to transportation of depend- 
ents accrued while his child, because 
of age, could have traveled free by 
common carrier, but such travel was 
not performed until after child be- 
came 5 years of age, is not entitled 
to transportation of child at Govt. 


Under provisions of Career Compen- 
sation Act of 1949 authorizing trans- 
portation of dependents of members 
of uniformed services upon change 
of permanent station, member whose 
child becomes 21 years of age— 
thereby disqualified as dependent— 
after effective date of orders and 
before travel is performed is not 
entitled to transportation of child at 
IIR: ha ceiciiinisimniaene 

Retirement—teservists— Naval Reserve 
officer on inactive duty who is placed 
on reserve retired list pursuant to 

provisions of title III of act of June 29, 

1948—having home of record—is not to 

be considered as retired in sense that 
members of Regular service—having 
no home as such—tetire following ca- 
reer of active duty, and therefore said 
officer is not entitled to payment of 
mileage and transportation of depend- 
ents and household effects to home 
selected by him at time of such retire- 


Emergencies—while transportation of 
foreign service officers and employees 
to approved hospitals pursuant to 
authority in sec. 942 (a) of Foreign 
Service Act 1946, is subject to provi- 
sions of sec. 901 of Merchant Marine 
Act of 1936, requiring use of Ameri- 
can vessels, such travel is of emergent 
nature and foreign vessels may be 
used if required by exigencies; also, 
authorized return travel to U. 8. at 
Govt. expense of ill dependents who 
are emergency cases may be per- 
formed by foreign flag vessels when 
use of American vessel would require 
indirect travel or delayed departure. 

Employees travel as basis—under pro- 
visions of sec. 901 of Merchant Ma- 
rine Act of 1936, requiring use of 
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Dependents—Continued 
Vessels—Continued 
Foreign—C ontinued 
ships registered under laws of U. 8. 
unless employee’s mission requires 
use of foreign vessel, employee whose 
mission requires the use of foreign 
vessel may have his dependents ac- 
company him on such vessel_...._.. 
Fares—round trip. See Traveling Expenses, 
fares, rownd trip. 


Freight—charges—appropriation _availabil- 
ity—transportation charges for material 
shipped from one Govt. installation to 
another, after title to property has vested 
in U. 8. are not to be considered part of 
contract expense in purchasing such mate- 
rial but rather as independent obligation 
arising under contract for transportation 
services, and therefore expenses for such 
services are chargeable to appropriation 
currently available at time transportation 
was performed 


Household effects: 

Commutation—shipment in employee’s 
trailer—employee who, on permanent 
change of station, transported household 
effects in house trailer using his privately 
owned truck to tow trailer while his 
dependent wife made trip in his privately 
owned automobile is not entitled to re- 
imbursement under sec. 12 (a) of E. O. 
No. 9805, as amended, on commuted 
basis for movement of his household 
goods as part of trailer, nor is he entitled 
to mileage for travel in truck; however, 
the employee is entitled to reimburse- 
ment for mileage for automobile travel 
by dependent wife 

Employees appointed or assigned to duty 

overseas: 

Return te United States: 

Employee remaining overseas—in view 
of mandatory return transportation 
provision in Administrative Ex- 

«penses Act of 1946, as amended, for 
employees serving outside of U. 8. 
under employment contract, em- 
ployee’s dependents and household 
goods may be returned from overseas 
Station at Govt. expense upon com- 
pletion of his term of employment, 
where employee elects to serve at 
said station fer additional period --_. 

Transfers while in United States on 
leave—under Administrative Ex- 
penses Act of 1946, as amended, 
which provides. that expenses of 
interagency transfers shall be pay- 
able from funds of department to 
which officer or employee is trans- 
ferred, employee on leave in U. 8. 
after completion of overseas em- 
ployment agreement who accepts 
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TRANSPORTATION —C ontinued 
Household effecte—C ontinued 
Employees appointed or assigned to duty 
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Household effects—C ontinued 
Weight—Continued 


Fiscal 


overseas— Continued 
Return to United States—Continued 
appointment in another Govt. de- 
partment without break in service 
may not be reimbursed from funds 
of first department for cost of re- 
turning his household effects to U. 8. 


year appropriation chargeable. 

See Appropriations, fiscal year, trans- 

portation of household effects. 

Military, naval etc., personnel: 

First duty station—reservists appointed 
in Regular Navy—Naval Reservist 
ordered to temporary active duty 
who receives appointment in Regular 
Navy while on such duty and whose 
first permanent duty station assign- 
ment was as Regular is not entitled, 
under Navy regulations promulgated 


ment, and therefore, may not be al- 
lowed commuted payment based upon 
constructive weight of such goods as 
authorized by E. O. No. 9805 in in- 
stances where adequate scales are un- 
available at point of origin 

Estimated weight—actual expense re- 
imbursement—transferred employee 
who voluntarily shipped his household 
effects on Sunday, thereby being pre- 
vented from using scales which were 
located at point of origin of said ship- 
ment, is entitled only to actual cost of 
shipment, and therefore, may not be 
allowed commuted payment based 
upon constructive weight of such 
goods as authorized by E. O. No. 
9805 in instances where adequate 
seales are unavailable at point of 


origin 
Land-grant deductions—property for mili- 
tary. etc., use—supplies for use by civilians 
in liberated or occupied areas—supplies 
procured and shipped by War Dept. (now 
Dept. of Army) which were intended for 
distribution to and consumption by civil- 
ian population in liberated or occupied 
areas are to be considered as shipments 
of military property moving for military 
use within meaning of see. 321 (a) of 
Transportation Act of 1940, and therefore, 
said supplies are subject to land-grant 
Cs cicdnnthonttttbcteskedescces 
Routes: 
Misrouted shipments: 
Basis for payment: 

Under sec. 216 (b) Part II, of Inter- 
state Commerce Com. Act it is duty 
of motor common carrier to forward 
via reasonable and practical route, 
over which lowest transportation 
charges apply, shipment received 
without specific routing instruc- 
tions, and therefore, where carrier 
received goods for shipment with- 
out specific shipping instructions 
and shipped goods via other than 
reasonable and practical route, over 
which lowest transportation charges 
app!y—there being available joint 
through rate with connecting car- 
riers—carrier or carriers, whether 
initial or connecting, guilty of 
misrouting must stand loss__......_. 

Where Govt. shipment was misrouted 
and proper charges were paid to 


pursuant to sec. 12 of Pay Readjust- 
ment Act of 1942, to transportation ol 
household effects at Govt. expense to 
said first permanent duty station 
Retirement—reservisis— Naval Reserve 
officer on inactive duty who is placed 
on reserve retired list pursuant to 
provisions of title LII of act of June 29, 
1948—having home of record—ts not to 
be considered as retired in sense that 
members of Regular service—having 
no home as such—retire following 
career of active duty, and therefore 
said officer is not entitled to payment 
of mileage and transportation of de- 
pendents and household effects te 
home selected by him at time of such 
retirement 
Shipment: in employee's trailer—employee 
who, on permanent change oi station, 
transported household effects in house 
trailer using his privately owned truck 
to tow trailer while his dependent wife 
made trip in his privately owned auto- 
mobile is not entitled to reimbursement 
under sec. 12 (a) of E. O. N>. 9805, as 
amended, on commuted basis for move- 
ment of his household goods as part of 
trailer, nor is he entitled to mileage for 
travel in truck; however. the employee 
entitled to reimbursement for mileage 
for automobile travel by dependent 


Storage charges. See Storage, private 
property, household effects. 
Weight: 


Commutation—unavailability of scales— 
transferred emvloyee who voluntarily 
shipped his household effects on Sun- 
day, thereby being prevented from 
using scales which were located at 
point of origin of said shipment, is 
entitled only to actual cost of ship- 


terminal carrier, Govt. will not pay 
excess charges to terminal carrier 
and then collect such excess charges 
from initial carrier—terminal carrier 
is required to adjust all differences 
as to individual liability with other 
carriers. 








942 INDEX DIGEST 


TRANSPORTATION—Continued 





Page | TRANSPORTATION — Continued 









Taxicabs. See Traveling Expenses, fares, V essels—Continued 
tazicabs. Foreign—Continued 
Tickets—through, round trip, etc. See, also, 
traveling expenses, fares, round trip. vessels, such travel is of emergent 
Vessels: nature and foreign vessels may be used 
Foreign: if required by exigencies; also, au 
Availability of American vessel: thorized return travel to U. 8. at 
Employees separated in Germany— Govt. expense of ill dependents who 
routings by rail to Italian ports— are emergency cases may be performed 
where employees are separated from by foreign flag vessels when use 01 
positions in Germany and American American vesse! would require indirect 
vessel accommodations are not travel or delayed departure . - 351 
available in Bremerhaven for their Excessive cost and delay by American 
return to U. S., they may be routed vessel as justifying use—under sec. 
by rail to Italian ports in which 901 of Merchant Marine Act of 1936, 
American vessels are available, pro- requiring use of American vessels when 
vided additional cost and delay of available economy alone may not be 
such routing is not excessive____.__- 351 relied upon as basis for using foreign 
Intermitient service—in countries, at vessels; however, where routing de- 
whose ports no American vessels signed to utilize American vessel in 
call or service is intermittent, where volves considerable land travel or 
use of American vessels would re transportation on foreign vessel for 
quire transshipment involving ex part of journey with consequent trans 
cessive extra cost and delay, it may shipment to American vesesi at exces 
be considered that American vessels sive cost and delay, foreign vessel fur 
are not available within meaning of nishing d.rect transportation may be 
sec. 901 of Merchant Marine Act of used. -........---- w-nnneenececeneeeee 351 


1936 requiring use of such vessels 
when available, and direct foreign 
flag service may be used_........... 351 Military naval, etc., personnel: 
Ports noi served—under sec. %)1 of 
Merchant Marine Act of 1936, re 
quiring use of American vessels when 
available economy alone may not 
be relied upon as basis for using 
toreign vessels: however, where rout 
ing designed to utilize American 
vesse! involves considerable iand 
travel or transportation on foreign 
vessel for part 0. journey with con- 
sequent transshipment to American 
vessel at excessive cost and delay, 
foreign vessel furnishing direct trans- 
portation may be used__............ 351 
Economy as factor—under sec. 901 of 









TRAVEL ALLOWANCE: 


Discharges overseas-—travel allowance 
payable under Joint Travel Regs. to 
enlisted men discharged overseas, where 






no travel is performed, is computed on 
basis of distance to place selected for 
such allowance from debarkation port 
nearest place so selected, and therefore, 
Navy enlisted man who is discharged in 
Hawaii and who elects to receive travel 
allowance instead of returning home is 
entitled to travel allowance to his home 
on basis of distance from port of debarka- 
tion nearest his home, even though an- 
other debarkation port might have been 




































utilized if travel had been performed... 475 
Merchant Marine Act of 1936, requir 
ing use o: American vessels when Reenlistment or extension of enlistment— 
available, economy alone may not be discharge to accept commission— Naval 
relied upon as basis for using foreign Reserve enlisted man whose normal expi- 
vessels; however, where routing de ration date of enlistment was involun- 
signed to utilize American vessels tarily extended pursuant to provisions of 
involves considerable land travel or sec. 1 of act of Deo. 13, 1941, and who was 
transportation on foreign vessels for discharged prior to expiration of enlist- 
part of journey with consequent ment for purpose of accepting commis- 
transshipment to American vessel at sion in Regular Navy, may not be con- 
excessive cost and delay, foreign vessel sidered as having been discharged at 
furnishing direct transportation may expiration of his enlistment so as to be 
be used. 35] ent:tled to travel allowance provided by 
Emergencies—while transportation of sec. 126 of National Defense Act, as 





foreign service officers and employees 247 


to approved hospitals pursuant to - cee 
authority in sec. 942 (a) of Foreign TRAVELING EXPENSES: 

Service Act of 1946, is subject to pro- Air travel—military, naval, etc., personnel. 
visions of sec. 901 of Merchant Marine See Traveling expenses, mililary, naval, 
Act of 1936, requiring use of American etc., personnel, air travel. 
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TRAVELING EXPENSES—Continued Page| TRAVELING EXPENSES—Continued Page 
Appropriation availability: Employees appointed or assigned to duty 


Employees transferred while overseas— 
expenses of return to United States— 
under provisions of sec. 7 of Adminis- 
trative Expenses Act of 1946, as amend- 
ed, appropriation of agency in which 
employee is employed at time of his 
return to U. 8S. is only appropriation 
available for cost of his return travel and 
transportation, and if employee is sepa- 
rated prior to completion of his contract 
of employment, agency in which em- 
ployee currently is employed should 
detérmine whether separation is for 
acceptable reasons and beyond control 
of employee 

Minimum service period requirement— 
administrative determination responsi- 
bility—in drawing up agreements for 
employment overseas it is within discre- 
tion of hiring department or agency to 
require, by express terms of its agree- 
ment with employee, that there be 
period of not less than one nor more 
than three years of service with that 
department or agency or organizational 
unit thereof unless separation is fer rea- 
sons beyond control of individual and 
acceptable to department or agency 
concerned 

Dependents. See TYansportation, depend- 

ents. 

Efficiency ratings, employee grievances, 

etc.—attendance at hearings—travel oi 

employee in attending oral hearing on 
appeal of his efficiency rating under right 
conferred upon him in sec. 7 (c) and (d) of 
act of Sept. 30, 1950, is considered official 
business, and therefore, expenses incurred 
incident to such travel are reimbursable 
to extent authorized by Govt. Travel 


Employees appointed or assigned to duty 
overseas: 

Alien employees—head taxes assessed 
upon return te U. S.—head tax assessed 
under sec. 2 of Immigration Act of 
Feb. 5, 1917, as amended, upon alien 
employee of Weather Bur. reentering 
U. 8. from official business trip to 
Europe, which is not refundable under 
resident alien exemption provisions of 
immigration regulations, may be con- 
sidered necessary travel expense incurred 
in connection with official travel and, 
as such, may be reimbursed to employee. 

Circuitous route return to U. S.—Goevern- 
ment reimbursement liability—employce 
who upon completion of overseas em- 
ployment contract elects to return to 
U. 8. via indirect route involving com- 
mercial transportation is not entitled to 
constructive cost of return travel by 
Govt. vessel when Govt. transportation 
via direct route was available at time 
travel was performed...............--.- 


overseas— Continued 


Combination of air and surface transporta- 


tion—in order to achieve better personnel 
utilization by expediting employee’s 
arrival at his destination Dept. of State 
may, pursuant to provisions of sec. 911 
of Foreign Service Act of 1946, prescribe 
travel regulations authorizing employees 
and their dependents to use combination 
of air and surface transportation on one- 
way or round trip journeys, although 
such travel may result in higher trans- 
portation costs to Govt... 

Election to remain overseas after separa- 
tion—constructive cost of return to U. S.— 
Act of Aug. 2, 1946, as amended, which 
contains authority for and conditions 
under which U. 8. may pay travel and 
transportation expenses of employee 
incident to his completion of employ- 
ment agreement for service outside U. S.., 
contemplates return of employee to U. 8. 
as condition precedent to his rights au- 
thorized therein, and therefore, em- 
ployee who travels to another overseas 
point, without returning to U. 8., to 
accept private employment is not en- 
titled to constructive cost of return 
travel to U.S 

Return to United States on leave—under 
Administrative Expense Act of Aug. 2, 
1946, as amended by act of Sept. 23, 1950, 
providing that travel and transporta- 
tion expenses of employees assigned to 
posts of duty outside continental U. 8. 
will be allowed upon “separation,” 
transferees or new appointees serving 
under limited or indefinite appoint- 
ments may not be returned to U. 8. at 
Govt. expense for sole purpose of taking 
annual leave 

Return te United States to enter military 
service—employee who is separated from 
his overseas post of duty, prior to com- 
pletion of his agreed period of service, for 
purpose of voluntarily enlisting in mili- 
tary service or for purpose of voluntary 
entry upon active duty as reservist is 
entitled, under sec. 7 of act of Aug. 2, 
1946, to return transportation at Govt. 
expense incident to his overseas appoint- 
ment to same extent as employee who is 
involuntarily separated by induction 
Sete GI GER cenecesdeegeneegeecces 

Return to United States upon separation: 
Availability of Government transporta- 

tion—employee who upon completion 
of overseas employment contract elects 
to return to U. 8. via indirect route 
involving commercial transportation 
is not entitled to constructive cost of 
return travel by Govt. vessel when 
Govt. transportation via direct route 
was available at time travel was per- 
formed 
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TRAVELING EXPENSES—Continued Page| TRAVELING EXPENSES—Continued Page 
Employees appointed or assigned to duty Employees appointed or assigned to duty 
overseas—Continued overseas—Continued 
Return to United States upon separation— Transfers—Continued 


Continued 

Separation for purpose of Government— 
enlistment induction, etc., in armed 
forces—employee who is separated 
from his overseas post of duty, prior 
to completion of his agreed period of 
service, for purpose of voluntarily 
enlisting in military service or for 
purpose of voluntary entry upon active 
duty as reservist is entitled, under sec. 
7 of act of Aug. 2, 1946, to return trans- 
portation at Govt. expense incident to 
his overseas appointment to same 
extent as employee who is involun- 
tarily separated by induction into 
ROG PION. csp nictticnenennctsianie 


Transfers: 


Reimbursement rights under original 
contract—under provisions of sec. 7 of 
Administrative Expenses Act of 1946, 
as amended, authorizing reimburse- 
ment of expenses of travel and trans- 
portation of new appointees to places 
of employment outside U. 8. and re- 
turn, employee who transfers to 
another agency overseas without en- 
tering into new agreement to serve 
additional period of time, would be 
entitled to expenses of travel and 
transportation to and from his post of 
duty outside U. 8., provided he would 
have been entitled thereto at time of 
his return had he continued in agency 
in which originally employed 

Return to United States—appropriation 
chargeable—under provisions of sec. 7 
of Administrative Expenses Act of 
1946, as amended, appropriation of 
agency in which employee is employed 
at time of his return to U. S. is only 
appropriation available for cost of his 
return travel and transportation, and 
if employee is separated prior to com- 
pletion of his contract of employment, 
agency in which employee currently is 
employed should determine whether 
separation is for acceptable reasons and 
beyond control of employee 
Under provisions of sec. 7 of Adminis- 

trative Expenses Act of 1946, as 
amended, authorizing reimburse- 
ment of expenses of travel and trans- 
portation of new appointees to places 
of employment outside U. 8. and 
return, employee who transfers to 
another agency overseas without en- 
tering into new agreement to serve 
additional period of time, would be 
entitled to expenses of travel and 
transportation to and from his post 
of duty outside U. 8., provided he 
would have been entitled thereto at 
time of his return had he continued 


Return to United States—Continued 
in agency in which originally em- 


Round trip—different transportation modes 


used on going and return trips—official 
justification requirement—under par. 16 
of Standardized Govt. Travel Regs. re- 
quiring traveler to purchase reduced rate 
round-trip ticket whenever practicable 
and economical, such ticket is to be used 
in its entirety in absence of official justi- 
fication for nonuse of any portion thereof; 
however, where failure to utilize portion 
of round-trip, ticket is for reasons of 
health and there is administrative ap- 
proval of facility actually used, said offi- 
cial justification requirement may be 
considered as satisfied 


Special conveyance: 


Government interest determination re- 
quirement—taxicab used by employee 
from Washington National Airport 
upon return from official travel to his 
home in Beltsville, Md., which is also 
his official station, may not be con- 
sidered taxicab within meaning of 
par. 8 (a), Standardized Govt. Travel 
Regs., authorizing payment of usual 
taxicab fares from station, wharf or 
other terminal to place of abode or 
business, but is to be considered more 
in nature of special conveyance under 
par. 11 of regulations and cost thereof 
may not be certified for payment in 
absence of administrative determina- 
tion of advantage to Gevt............ 


Taxicab travel bet ween places of lodging 
and temporary duty station—under 
par. 44 of Standardized Govt. Travel 
Regs. transportation between places of 
lodging or where meals are taken and 
places of duty is considered as in- 
cluded within per diem in lieu of 
subsistence, and therefore, taxicab 
fares incurred by employee for travel 
between his places of lodging and 
places of temporary duty may not be 
reimbursed under special conveyance 
provisions of par. 11 of the regulations. 


Taxicabs: 


Between airport and residence: 

Under par. 48 (b) of Standardized 
Govt. Travel Regs. established 
discharge point of limousine service 
in Wash., D.C., when utilized may 
be considered as ‘‘regular terminal’ 
of airplane service for National Air- 
port, so that employee whose head- 
quarters is Washington and who 
travels on official business by air is 
entitled to per diem until arrival at 
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Taxicabs—C ontinued 
Between airport and residence—Con. 


said discharge point, plus taxicab 
fare under par. 8 (a) of said regula- 
tion to place of abode...........--- 


Washington National Airport to Belts- 
ville. Md.—taxicab used by em- 
ployee from Washington National 
Airport upon return from official 
travel to his home in Beltsville, 
Md., which is also his official station, 
may not be considered taxicab 
within meaning of par. 8 (a), Stand- 
ardized Govt. Travel Regs., author- 
izing payment of usual taxicab fares 
from station, wharf or other terminal 
to place of abode or business, but is 
to be considered more in nature of 
special conveyance under par. 11 of 
regulations and cost thereof may 
not be certified for payment in 
absence of administrative determina- 
tion of advantage to Govt 


Bet ween places oi lodging and temporary 
duty station—under par. 44 of Stand- 
ardized Govt. Travel Regs. trans- 
pertation between places of lodging 
or where meals are taken and places 
of duty is considered as included 
within per diem in lieu of subsistence, 
and therefore, taxicab fares incurred 
by employee for travel between his 
places of lodging and places of tempo- 
rary duty may not be reimbursed 
under special conveyance provisions 
of par. 11 of regulations 


Headquarters area travel—reimburse- 
ment on monthly basis—employees 
who use taxicabs within their official 
stations in connection with day-to-day 
operations may be reimbursed fares 
and tips on monthly basis, provided 
travel is properly approved on voucher 
as advantageous to Govt., as required 
under par. 11 of Standardized Govt. 
Travel Regs., and uniform and reason- 
able basis for allowing tips is 
Si shaboiacdeidicss<esences 

2eimbursement—formsand procedure— 
Acctg. Sys. Memo. 19, Oct. 18, 1951__. 

Leaves of absence—return to U. S. on leave 

from duty overseas—under Adminis- 

trative Expense Act of Aug. 2, 1946, as 
amended by act of Sept. 23, 1950, providing 
that travel and transportation expenses of 
employees assigned to posts of duty out- 
side continental U. S. will be allowed upon 

“separation,” transferees or new appoint- 

ees serving under limited or indefinite 

appointments may not be returned to 

U. 8. at Govt. expense for sole purpose 

of taking annual leave........... 
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Air travel—commercial 





aircraft—avail- 
ability of Government air transporta- 
tion—under par. 4203-3c of Joint Travel 
Regs. promulgated pursuant to sec. 303 
(a) of Career Compensation Act of 1949, 
providing that where travel is directed 
to be performed by Govt. conveyance 
and such conveyance is available, but 
travel is performed by another mode of 
transportation, payment of monetary 
allowanee in lieu of transportation is 
prohibited, serviceman whose orders 
required travel by Govt. air trans- 
portation which was available for por- 
tion of trip, is entitled to reimbursement 
for cost of travel by commercial air only 
for that part of trip where Govt. air 
transportation was not available__.._... 
Drinking water—cooling of—inclusion in 
per diem as incidental expense item— 
term “other similar incidental expenses” 
as used in par. 4202.1 of Joint Travel 
Regs., providing that per diem allow- 
ance is designed to cover room rentals, 
meals, tips, street car or taxi fares, 
laundry, and “other similar incidental 
expenses,”’ includes cost of ice for cooling 
drinking water, so that cost of ice deemed 
necessary to cool water in order to make 
it potable for members of uniformed 
services who are receiving per diem 
while on detached duty is not expense 
for which Govt. is liable. .-.......-.-..-.- 
Fares—cash payments—receipt require- 
ment—under Navy travel regulations 
requiring that claims of enlisted person- 
nel for reimbursement of expenditures 
from personal funds for transportation 
be supported by receipts when for their 
own convenience they do not obtain 
transportation requests or use requests 
furnished them, Naval Reservist who 
for her own convenience—in that leave 
enroute was authorized—was not fur- 
nished transportation requests upon 
change of station, is not entitled to reim- 
bursement for transportation costs in 
absence of such receipts__.............-. 
Orders directing travel by Government air 
transportation—travel by commercial air- 
craft—under par. 4203-3c of Joint Travel 
Regs. promulgated pursuant to sec. 303 
(a) of Career Compensation Act of 1949, 
providing that where travel is directed 
to be performed by Govt. conveyance 
and such conveyance is available, but 
travel is performed by another mode of 
transportation, payment of monetary 
allowance in lieu of transportation is pro- 
hibited, serviceman whose orders re- 
quired travel by Govt. air transportation 
which was available for portion of trip, 
is entitled to reimbursement for cost of 
travel by commercial air only for that 
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TRAVELING EXPENSES—Continued Page| TRAVELING EXPENSES—Continued Page 


Military, naval, etc., personnel—Continued 
part of trip where Govt. air transporta- 
tion was not available 

Personal convenience—return to headquar- 

ters for medical treatment—employee who 
prior to completion of temporary duty 
assignment, returns to his official duty 
station for clinical medical treatment 
rather than by reason of incapacity through 
illness, is not entitled under par. 45 (d) of 
Standardized Govt. Travel Regs. to pay 
ment ef travel expenses involved; however, 
per diem in lieu of subsistence, which is 
less than Govt. would have been required 
to pay had he remained at his temporary 
duty station or returned to his official 
station for nonworkdays involved, may be 
allowed for such travel 

Private parties: 

Censultation, conference, etc., purposes: 
Employment intervie ws: 

Function of ascertaining qualifications 
of prospective employees to hold 
positions subject to Civil Service 
laws and regulations is matter within 
jurisdiction of Civil Service Com., 
and therefore, Govt. agencies may 
not pay travel or subsistence ex- 
penses of individuals incurred for 
purpose of determining their quali- 
fications to hold such positions; how- 
ever, prospective employees who are 
to be appointed to positions excepted 
from Civil Service laws and regula- 
tions and Classification Act, may be 
transported to place of employment 
for interviews before hiring 

Govt. agencies may not pay travel and 
subsistence expenses of individuals 
to appropriate headquarters office 
for purpose of interesting or persuad- 
ing them to accept Govt. positions. 


Prospective employees: 


Interviews, yualification determinations, 
ete.: 

Classified positions—function of ascer- 
taining qualifications of prospective 
employees to hold positions subject to 
Civil Service laws and regulations is 
matter within jurisdiction of Civil 
Service Com., and therefore, Govt. 
agencies may not pay travel or sub- 
sistence expenses of individuals in- 
curred for purpese of determining their 
qualifications to hold such positions_. 

Travel to discuss offered position— Govt. 
agencies may not pay travel and sub- 
sistence expenses of individuals to 
appropriate headquarters office for pur- 
pose of interesting or persuading them 
to accept Govt. positions 

Unclassified positions: 

Prospective employees who are to be 
appointed to positions excepted from 
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Prospective employees—C ontinued 
Interviews, qualification determinations, 
ete.—Continued 
Unclassified positions—Continued 
Civil Service laws and regulations 
and Classification Act, may be trans- 
ported to place of employment for 
interviews before hiring 
Point IV foreign service positions— 
under Act for International Devel- 
opment and Security Act of 1951 
prospective employees for positions 
specifically excepted from competi- 
tive civil service for Dept. of Agri- 
culture’s Point IV activities in for- 
eign areas may be reimbursed travel 
ing expenses incurred incident to 
reporting for pre-employment inter- 
views to determine their qualifica- 
tions for such positions when admin- 
istratively determined that said ex- 
penses are essential in ascertaining 
individual’s qualifications and 
adaptability for employment in par- 
ticular area 
Receipts. See Receipts. 


Taxicabs. See Traveling erpenses, fares, 
tazicabs. 


Temperary duty—travel between home and 
temporary station. See Traveling Ex- 
penses travel between home and temporary 
station. 


Tips—taxicabs—reimbursement on monthly 
basis—employees who use taxicabs within 
their official stations in connection with 
day-to-day operations may be reimbursed 
fares and tips on monthly basis, provided 
travel is properly approved on voucher as 
advantageous to Govt., as required under 
par. 11 of Standardized Govt. Travel Regs., 
and uniform and reasonable basis for al- 
lowing tips is established 

Travel between home and temporary sta- 
tion—return to headquarters for medical 
treatment—employee who prior to com- 
pletion of temporary duty assignment, 
returns to his official duty station for 
clinical medical treatment, rather than by 
reason of incapacity through illness, is not 
entitled under par. 45 (d) of Standardized 
Govt. Travel Regs. to payment of travel 
expenses involved; however, per diem in 
lieu of subsistence, which is less than Govt. 
would have been required to pay had he 
remained at his temporary duty station or 
returned to his official station for non- 
workdays involved, may be allowed for 
such travel 

Vehicles: 


Parking fees. See Fees, parking. 
Use of privately owned. See Mileage, 
travel by privately owned automobile. 
Vessels. See, also, Transportation, vessels. 
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TYPEWRITERS: 


Purchase limitations—flexowriters, justo- 
writers, etc.—‘‘Flexowriter” (tape re- 
corder-reproducer) and “Justowriter” 
(automatic justifying composing machine) 
are typewriting machines within purview 
of General Appro. Act, 1951, restricting 
purchase price that may be paid for type- 
writing machines during fiscal year 1951. . 


UNIFORMS: 
See Clothing, uniforms. 


VEHICLES: 
Purchases: 


Cost, purchase, and other limitations— 
replacement limitations—provisions in 
sec. 110 of Independent Offices Appro. 
Act, 1952, to effect reduction in number 
of passenger vehicles of departments and 
agencies of Govt. by requiring that each 
passenger vehicle purchased for replace- 
ment must replace two old passenger 
vehicles is to be considered as applying 
to those departments and agencies with 
more than one passenger vehicle, so that 
agency owning only one passenger 
vehicle may replace such vehicle from 
funds provided in its current appropria- 
tion for that purpose 


Replacement —appropriation availability— 
provisions in sec. 110 of Independent 
Offices Appro. Act, 1952, to effect re- 
duction in number of passenger vehicles 
of departments and agencies of Govt. 
by requiring that each passenger vehicle 
purchased for replacement must replace 
two old passenger vehicles is to be con- 
sidered as applying to those departments 
and agencies with more than one pas- 
senger vehicle, so that agency owning 
only one passenger vehicle may replace 
such vehicle from funds provided in its 
current appropriation for that purpose-_. 


VESSELS: 
Sales—statutory price limitations—erroneous 
administrative determinations—binding 
effect on Government— Merchant Marine 
Act of 1936, as amended, sets out certain 
standards and limitations under which 
vessels may be built and sold to private 
citizens at prices which result in subsidies 
being borne by Govt. and contract be- 
tween Maritime Com. and purchaser for 
sale of vessel at price which has been deter- 
mined in accordance with administrative 
decisions of Maritime Com. based upon 
misconstruction of these provisions of law 
loes not impose binding and unavoidable 
obligation upon Govt 
Subsidies. 
subsidies. 
fransportation and travel expense matters. 
See Transportation; Traceling Expenses. 


See, Maritime Administration, 





Page| VETERANS ADMINISTRATION: 

Administrator of Veterans Affairs—au- 
thority—employment of retired military, 
naval, etc., personnel—five year period in 
sec. 2 of act of Aug. 10, 1946, during which 

Administrator of Veterans Affairs is au- 

thorized to employ retired commissioned 

or warrant officers without loss of their 
retirement rights is limitation on authority 
to appoint such officers rather than limita- 
tion on length of their employment, so 
that retired officers employed pursuant to 
said act may be continued on rolls of 

Veterans Adm, indefinitely, so long as 

their services are needed, without loss of 

Cetiete VIR . . <cctécctlbecddetusecses 

VETERANS BENEFTTS: 

Employment preference —appoint ments from 
non-civil service registers— withdrawal of 
improper appointment—inasmuch as ap- 
pointment of veterans to higher grades 
under Classification Act of 1949, from non- 
civil service register established for at- 
torneys by Federal Trade Com. prior to 
completion of at least one year’s service 
in next lower grade is not authorized under 
provisions of sec. 1310 (c) of Supplemental 
Appro. Act, 1952, offers of such appoint- 
ments to veterans may be withdrawn 
without violating provisions of Veterans 
Preference Act of 1944, as amended 
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VOUCHERS: 

“Accounting Classification’’—information 
requirements—Acctg. Sys. Memo. 21, 
8 een 

Certification. See Certificates. 

Invoices: 

Copies: 
Acceptance in lieu of originals: 

Carbon or typewritten copy of invoice 
bearing vendor’s certificate may not 
be accepted as complying with re- 
quirement of G. A. O. that original 
certified invoice must be furnished 
in support of payments on Standard 
Form 1034, ‘‘Public Voucher for 
Purchases and Services other than 
Peers rei i cd 

Payment procedure—Cire. Letter 
A-51601, Feb. 8, 1952................ 

Per diem and/or reimbursement of expenses 
incident to official travel—Gen. Regs. 
88—Second Revision, Supp. 1, Mar. 10, 
Ri aNas eh sd nc te dcdce i tetidecicusin 

Voucher and Schedule of Withdrawals: 
Acctg. Sys. Memo. 9—Second Rev., Supp. 
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695 | WATER: 

Drinking—cooling of—inclusion in per diem 
allowance—term “other similar incidental 
expenses”’ as used in par. 4202.1 of Joint 

Travel Regs., providing that per diem 
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WATER— Continued 


allowance is designed to cover room rentals 
meals, tips, street car or taxi fares, laundry 
and “other similar incidental expenses,” 
includes cost of ice for cooling drinking 
water, so that cost of ice deemed necessary 
to cool water in order to make it potable 
for members of uniformed services who are 
receiving per diem while on detached duty 
is not expense for which Govt. is liable_. 


WITNESSES: 


Fees—payment—forms and procedure—Gen. 
Regs. 112, July 17, 1952 


WORDS AND PHRASES: 


“Active Federal service’’—under sec. 303 (i) 
of act of June 29, 1948, as amplified by sec. 
306 (d), providing for counting of all periods 
of “active Federal service’ in computing 
retired pay of member of uniformed serv- 
ices eligible for retirement under sec. 302, 
naval cadet or midshipmen service at 
Naval Academy either before or after 
Mar. 4, 1913, may not be considered “‘active 
Federal service” within meaning of that 
term as used in sec. 306 (d) of said act___-. 

“Allocations or reallocations of positions’ — 
inasmuch as allocations or reallocations of 
positions to higher grades are considered 
promotions within purview of sec. 802 (b) 
of Classification Act of 1949, employee 
whose position is reallocated to higher 
grade is entitled to have his salary rate 
fixed at lowest rate in higher grade which 
exceeds his previous rate in lower grade 
from whieh advanced by at least one 


“Discharge”—oflicer who was commissioned 
in Regular Navy under act of Aug. 13, 
1946, which provides for training of naval 
officers, and who was transferred to Naval 
Reserve pursuant to that act and con- 
tinued on active duty without break in 
service, May not be regarded as having 
been separated or released from active 
duty within contemplation of term “dis- 
eharge”’ as used in Armed Forces Leave 
Act of 1946, as amended, so as to be entitled 
to cash settlement for unused leave to his 
credit on date of such transfer 

“In the service of the United States”— 
employee who is attached to rolls of 
agency in classified or unclassified position 
but who is in leave without pay or fur- 
lough status is still employee “in the serv- 
ice of the United States’ within meaning 
of that term as used in increased com- 
pensation amendment to Classification 
Act of 1949, 
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Page} WORDS AND PHRASES—Continued 


“Leave year”—while term “leave year’’ is 
not mentioned in Annual and Sick Leave 
Act of 1951, sec. 203 of act limits annual 
leave accumulations as of end of last eom- 
plete bi-weekly pay period, and therefore, 
act in effect establishes “‘leave year,” 
beginning on first day following end of 
last complete bi-weekly pay period in 
any calendar year and ending on last day 
of last complete bi-weekly pay period in 
following calendar year, for purpose of 
determining maximum aceumulations 
and effecting adjustments as previously 
were required to be made at end of calendar 
year and also for advancement of leave 
against subsequent accruals 


“Officer”—temporary officer of Regular 
Navy appointed pursuant to provisions 
of sec. 302 of Officer Personne! Act of 1947, 
who did not vacate his permanent enlisted 
status may not be considered as “ Officer”’ 
entitled to retirement under act of May 
13, 1908, as amended, which provides for 
voluntary retirement of “ Officer”’ of Navy 
upon completion of 30 years service__..._- 


“Regular tour of duty during each adminis- 
trative work week’’—term “regular tour of 
duty during each administrative work- 
week” as used in sec. 202 (b) (1) (B) of 
Annual and Sick Leave Act of 1951, con- 
templates definite and certain time, day 
or hour of any day, during workweek 
when employee regularly will be required 
to perform duty, so that part-time em- 
ployee may not earn leave unless there 
is established in advance specific time 
during administrative workweek when 
he regularly is required to perform duty-- 

“Retainer pay”’—retainer pay granted under 
sec. 9 (a) of act of Aug. 13, 1946, to assist 
Naval Reserve officers to complete their 
education under Navy auspices is not 
“retainer pay’’ within purview of that 
term as used in sec. 10 of act of Aug. 2, 
1946, prohibiting concurrent receipt of 
monetary benefits for disability or age as 
result of prior military service and pay and 
allowances for active duty in another 
capacity, and therefore, officer may receive 
concurrently retainer pay under said sec. 
9 (a) and pay for inactive duty training or 
active duty for training 

“Separate employer”—in withholding em- 
ployment taxes from wages of employees 
who are subject to Social Security Act 
each Govt. agency is “separate employer” 
within purview ot Internal Revenue Code. 
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